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HeW  Jer^e^  jSupi^eme  GouPt. 


THE     NEW    JERSEY    ZINC    & 

IRON  COMPANY,  j      '  ^^ 

Plaintiff, 

V8. 

THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 

Defendant. 


Eleventh  Day.  20 

Newton,  Wednesday,  May  28,  1895. 
Continuation  of  the  case  pursuant  to  adjournment. 

Mr.  Collins :  I  offer  in  evidence  the  prospectus 
proved  by  Mr,  Curtis.  It  is  in  connection  with 
the  reports  of  1852  and  1853,  wliich  are  in. 
They  referred  to  the  franklin ite  projects,  and  this 
is  the  prospectus  proved  by  Mr.  Curtis.  I  offer  it 
in  that  connection. 

Mr.  Griggs  :     Where  is  it  ? 

Mr.  Collins  :  I  will  show  it  to  you.  (Handing 
document  to  plaintiff's  counsel.) 

(It  was  marked  for  identification  "  Curtis,  May 
20,  1894.  It  is  offered  in  connection  with  the  re- 
port of  1853.)  40 
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Mr.  T.  N.  McCarter  :     We  object  to  it. 

Tlie  Court :  I  cannot  see  how  it  leg^alizes  what 
another  company  organized,  even  tliough  the  or- 
ganization was  admitted  by  tlie  predecessor  of  the 
plaintiff,  what  that  otlier  company  did  at  all ;  I  do 
not  see  what  influence  it  could  have  on  this  case. 
If  I  admitted  the  evidence  I  do  not  see  how  it 
would  have  any  force,  or  be  of  sufficient  value  to 
XO  pay  the  stenographer's  fees.     Take  an    exception. 

Mr.  Collins:  Exception  please.  I  will  have 
this  marked. 

Said  paper  marked"  May  29th,  1S95." 

Mr.  Thompson  ;     1  find    on    looking   ovei-   the 

minutes  I  did  not  offer  the  exhibits  identified    by 

Mr.  Kimble  yesterday,  or   else   the   stenographer 

did  not  get  the  note,  I  don't  know  which.     I  wish 

2Q  to  make  the  formal  offer  now. 

There  are  six  exhibits  marked  Kimble  1,  2,  3, 
4,  5  and  6,  aud  the  letter  from  Curtis  to  Kimble 
which  was  read.     1  will  mark  that  K  No.  7. 


GEORGE  A.  BELL,  sworn  for  the  defendant. 


30 


Direct  examination  by  Mr.  Collins  ; 


Q.  What  is  your  age,  Mr.  Bell  ? 
A.  I  will  be  seventy-one  in  September. 
Q.  Were  you  formerly  a  director  and  officer  of  the  New 
Jersey  Zinc  Company  ? 
A.  Yes. 

Q.  What  officer? 

A.  I  was  president  of  the  company. 
Q.   When  did  you  become  president? 
A.  In  February,  1864. 
4Q       Q.   How  long  did  you  remain  such  ? 
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A.  Until  November,  1872. 

Q.  What  liappened  then  ? 

A.  1  resigned  because  of  ill  health. 

Q.  Who  was  secretary  and  treasurer  of  the  company? 

A.  A.  n.  Farlan  was  secretary  and  treasurer  during   all 
that  time. 

Q.  And  from  what  time  had  he  been  ? 

A.   For  many  years,  I  think  eight  or  ten  years   previous 
to  my  presidency. 

Q.  And  who  was  the  superintendent  of   mining    during   jq 
all  your  time  ? 

A.  John  George. 

Q.  And  how  long  had  he  been  such  ? 

A.  A  great  many  years,  ten  or  twelve  years,  I  think. 

Q.  Is  Mr.  Farlan  living  or  dead? 

A.  Mr.  Farlan  is  dead. 

Q.  And  who  was  in  charge  of  the  furnaces? 

A.  I  have  tried  to  remember  the  name   of   the   superin- 
tendent at  the  works  when  I  became  president ;  he  was   dis- 
charged after  a  few  months,  and  then  Ciiristian    Klem   be-  20 
came  superintendent  of  the  works. 

Q.  And  remained  there  during  all  your  time? 

A.  Remained  there  nearly  all  the  time. 

Q.   What  was  his  position  before  lie  became   superinten- 
dent? 

A.  He  w^as  chief  engineer  of  the  works. 

Q.  And  had  been  how  long? 

A.  Many  years. 

Q.  What  has  become  of  him  ? 

A.  I  believe  he  is  living;  I  have  not  seen  him  for  twenty  30 
years. 

Q.   Has  his  mind  become  impaired  ? 

Mr.  McCarter  ;     How  does  he  know  ? 
Q.  Do  you  know  ? 

Mr.  McCarter  :     Don't  answer  the  question.     I 
object. 

The  Court :     Can  he  know  so  as  to   tell   if  he  40 


ili^^l 


^     ^9- 
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does  not  know  of  liis  own  knowledge. 

Mr.  Collins:     He  said    he    has   not    seen    him 
that  is  all. 

The  Court :     I  suggest  the  question  should    be 
he  knows  of  his  own  knowledge.     Do  you  ? 

Q.  You  don't. 
IQ       A.  No,  sir. 

Q.  What  was  the  condition  of  the  vein  of  red  zinc  ore 
at  Sterling  Hill  owned  by  the  company  when  you  became 
president  ? 

Mr.  McCarter  ;     I  object. 

Mr.  Collins  :     Your  Honor  excludes  it  ? 

The  Court :     Yes. 

20 

Mr.  Collins  ;     I  except.     I  did  not  pray  an   ex- 
ception to  the  former  ruling,  but  1  desire  to  do  so. 

The  Court :     You  may  do  so. 

Mr.  Collins :     The  stenographer    will    note   an 
exception  to  the  former  ruling. 

Q.  Were  silicate  ores  worked  at   all    when   you   became 

president  ? 
30 

Mr.  McCarter  :     I  object. 

Mr.  Collins  :     I  will  follow  that  up  by  showing 
his  effort. 

The  Court ;     It  is  leading. 

Mr.  Collins  :     Leading  to  ask  if  it  was   worked 
your  Honor  would  not  permit  me  to  ask  what  was 
iQ  being  worked. 
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The  Court :  The  reason  is  that  you  introduced 
that  in  the  other  way.  But  I  have  a  right  to  ad- 
mit the  question  even  if  it  is  leading,  and  I  will 
admit  this  question. 

Mr.  McCarter  :  My  objection  was  not  founded 
so  much  on  its  being  leading  but  on  the  general 
ground  that  it  is  irrelevant  and  immaterial, 
especially  as  it  does  not  appe-ar  that  this  witness 
knows  what  ores  were  being  worked  when  he  -./^ 
went  there. 

The  Court :     He  was  president. 

Mr.  McCarter  :  But  your  Honor  will  remember 
that  he  swore  before  that  he  did  not  know  the 
difference  between  a  certain  oie  and  anthracite 
coal. 


20 


The  Court ;     Well,  I  didn't  recall  that. 

Q.   Were   silicate   ores    being   worked    when    you  went 
there  ? 

Mr.  McCarter  :     One  moment. 

The  Court :     Take  an  exception. 

Mr.  McCarter  :     I  was  going  to  state  an  objec- 
tion which  I  had  not  stated  before. 

The  Court :     Because  of  the  i-emoteness  of  the  30 
time,  1  suppose  ? 

Mr.  McCarter:     Yes,  sir;  and  the  fact  that  the 
Court  shut  out  evidence  on    our   part  as  to  what 
ores  were  worked  and  dealt  in  after  the  year  which 
'^'  your  Honor  adopted  as  a  discretionary  line  where 

evidence  was  to  betaken  in  as  illustrating  the  con- 
dition in  1848. 


The  Court:     That    was,    commercially.     As  I 


40 
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30 
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uiKlei"stnnd  it,  this  is  offered  to  show  that  the  pre- 
decessors of  this  plaintiff  at  that  time  started  in 
witii  the  use  of  silicate  ores  which  the}'  had  not 
innnediately  previous  been  doing,  which  niaj  raise 
an  inference  tliat  they  had  not  done  it  before;  the 
inference  is  very  slight,  perhaps,  and  would  give 
way  immediately  to  positive  proof  tliat  it  had  been 
done  before.  But  I  cannot  shut  it  out  on  that 
ground. 

Mr.  McCarter :  This  evidence  is  not  propei-, 
because  it  does  not  appear  that  this  witness  knew 

anything  about  what  they  worked  before  he  came 
there ;  he  had  no  knowledge  on  the  subject. 

The  Court  :  I  will  once  more  rule  that  it  is  an 
admissible  question,  and  I  hope  we  will  not  have 
any  more  objections  to  it.  AVhen  an  objection  is 
made,  it  should  be  made  upon  all  points. 

Mr,  McCarter :     We  pray  an  exception. 

The  Court :     Take  an  exception. 


Q.  Was  the  company  working  silicate  ores  ? 

A.  No. 

Q.  Did  you  introduce  experiments  with  a  view  to- 

40  Mr.  McCarter  :     That  is  leading,  very. 
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Q.  State  what  you  did  with  reference  to  silicate  ores  and 
why  you  did  it,  and  wlien  ? 

Mr.  McCarter:  That  is  objected  to  on  tlie 
same  ground. 

The  Court :  I  should  have  to  exclude  "  why."' 
"What  he  did  and  when  he  did  it,  I  think  are 
proper. 

Q.  Proceed  as  limited  ;  state  what  you  did  with  reference 
to  silicate  ores,  and  when  ? 

A.  I  introduced  experiments  with  reference  to  the  use 
of  silicate  ores  in  the  year  1865. 

Q.  What  experiments,  and  with  what  results? 

A.  The  experiments  with  the  use  of  lime,  and  with  the 
result  of  extracting  the  oxide  of  zinc  from  the  ore. 

Q.  Before  that  experiment  had  3-011  received  any  silicate 
ores  which  you  tried  to  work  without  lime,  and  what  was 
the  result  in  the  furnace? 

A.  Yes;  we  had  received  silicate  ores,  tried  to  work 
them  and  failed  to  extract  tlie  zinc. 

Q.  When  was  that  ? 

A.  In  1864. 

Q.  Where  did  it  come  from  ? 

Mr.  McCarter  ;     If  the  witness  knows. 

Mr.  Collins:     Yes. 

A.  Mine  Hill.  30 

Q.   What  part  of  the  hill  ? 

A.  

Q.  Had  you  been  to  the  hill  ? 
A.  Yerv  often. 

Q.  And  were  familiar  with  the  veins  ? 
A.  Quite  so. 

Q.  Where  did  this  silicate  ore  which  you  tried  to  work 
and  failed  come  from  ? 

A.  Will  you  allow  me  to  refer  to  memoranda  ? 

Q.  Yes.  4Q 


1038 
By  Mr.  Griggs  : 

Q.   Memoranda  made  at  the  time,  Mr.  Bell? 

A.  Memoranda  made  in  1871 ;  it  is  merely  to  refresh  ray 
memory. 

Q.  No  ;  you  ought  not  to  refer  to  those  ? 

A.  Perhaps  I  can  state  without ;  I  only  wanted  to  state 
more  correctly  than  I  might  do  from  memory. 

^0  Further  direct : 

Q.  Do  so  without   it.     That   is   memoranda  which  you 
prepared  for  another  trial  \ 
A.  Yes,  sir. 

Q.  Proceed  ;  they  do  not  wish  you  to  use  it  ? 
A.  (Witness  refers  to  memoranda.) 

Mr.  Griggs :     No. 

Mr.  Collins  :     Tiiey  do  not  wish   you   to  use  it. 

20        Q.   Proceed  without  it? 

A.   What  is  you  question  ? 

Q.  Where  did  it  the  silicate  come  from  which  you  tried 
to  work  and  failed  ? 

The  Court :     What  part  of  Mine  Hill  ? 

Q.  What  part  of  Mine  Hill  ? 

A.  I  think  it  came  from  the  Buckwheat  opening,  but  it 
may  possibly  have  come  from  the  Hamburg  road  opening, 
30   where  the  ore  was  of  a  similar  description. 

Q,  State  the  details  of  that  eftort  ? 

A.  We  tried  the  ore  in  the  furnace  and  failed  to  get  out 
the  oxide  of  zinc  within  about  twelve  to  fifteen  per  cent,  of 
what  we  ought  to  have  obtained,  and  on  the  failure  I  or- 
dered the  mining  to  be  stopped  altogether,  and  no  more  of 
the  ore  sent. 

Q.   You  ordered  the  mining  to  be  stopped  where  ? 

A.  At  tlie  Buckwheat  opening. 

Q.  Do  you  remember  a  pile  of  black  silicate  that  was  on 
^Q   the  ground  \ 
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A.   Yes. 

Q.  How  much  in  quantity  ? 

A.  On  tlie  books  of  the  company  it  stood  at  2,800  tons  ; 
it  turned  out  to  be  over  4,000  tons, 

Q.  How  long  had  that  been  there  ? 

A.  It  was  there  when  1  came  there. 

Q.  About  where  was  it  ? 

A.  At  the  Southwest  opening. 

Q.  Did  you  try  that? 

A.  Yes,  after  we  discovered  the  lime  proces  s  iq 

Q.  I  show  you  a  specimen  ;  what  is  that  ? 

A.  I  tliink  that  is  a  specimen  of  the  ore  from  the  Buck- 
wheat opening,  or  from  the  Hamburg  road,  but  I  should 
say  the  Buckwheat  opening. 

Mr.  Collins :     We  will  mark  that  Bell  No.  1. 

Q.  How  does  that  compare  with  the  ore  which  was  sent 
down  that  you  say  you  could  not  work  ? 

A.  In  appearance  it  is  brighter,  but  in  constituency  1 
should  say  about  the  same,  because  of  the  fact  that  the  ore 
which  was  sent  down  was  taken  from  near  the  surface,  and 
had  a  darker  appearance;  as  we  went  furtlier  down  it  be- 
came brighter,  and  similar  in  appearance  to  this  sample 
which  you  have  shown  me. 

Q.  I  show  you  a  series  of  letters  running  from  February 
5,  1864,  to  March  12,  1866— 


20 


30 


Mr.  Griggs  ;     Written  by  whom  i 

Q.  Purporting  to  be   written  by  yourself  to   Mr.  John 
George,  and  ask — 

Mr,  Griggs :     If  the  Court  please,  we  object  to 
the  letters  being  shown  to  the  witness,  because — 

Mr.  Collins ;     I   trust    they    will  wait    until    I 
finish  m}'  sentence. 

The  Court :     I  cannot  rule  on  that  until  I  know 
whether  they  are  genuine.  aq 
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Mr.  Grigijs  :  They  are  letters  written  by  the 
witness  himself,  and  he  has  started  to  give  his 
testimony  from  his  own  recollection,  and  counsel 
has  no  right  to  start  in  to  refresh  his  recollection. 

The  Court :     Ask  a  question. 

Q.  I  ask  you  if  they  are  letters  written  and  sent  by  you, 
and  were  they  sent  by  you  as  president  of  the  New  Jersey 
Zinc  Company  to  John   George  at  their  respective  dates? 

10  '     • 

Mr.  T.  N.  McCarter  :     How  many  are   there  ? 

Mr.  Collins :     Twelve. 

A.  They  were  written  by  me,  addressed  to  John  George. 

Q.  Referring  to  one  of  March  28,  1864,  see  if  that  re- 
freshes your  memory  about  efforts  to  use  the  black  sili- 
cates ? 


20 


Mr.  Griggs:     We  object  to  that  question. 

Q.  Did  you  attempt  to  use  black  silicate  before  you  dis- 
covered the  lime  process  ? 

A.  I  have  just  seen  the  letter,  which  shows  that  1  did. 

By  the  Court : 

Q.  The  fact  is  you  did. 
A.  I  did. 

30 

Further  dtrect  : 

Q.  Did  you  succeed  ? 
A.  No. 

Q.  Now,  when  you  failed  to  utilize  the  silicates,  as  yon 
say,  to  what  did  you  have  recourse  for  ore  ? 

Mr.  R.  H.  McCarter  :     We  object. 

Mr.  Collins  :     Your  Honor  excludes  the  ques- 
40  tion  ? 
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The  Court :     Yes. 

Mr.  Collins ;     Exception. 

Q.  What  did  it  cost  to  mine  the  red  oxide  ore  at  Ster- 
ling Hill — what  did  it  cost  per  ton  ? 

Mr.  McCarter  :     Objected  to. 

The  Court :     Overruled. 

10 

Mr.  Collins  :  Your  Honor  excludes  the  ques- 
tion. 

The  Court :     Take  an  exception. 

Mr.  Collins:     Exception,  please. 

Q.  What  was  the  cost  per  ton  of  mining  ore  at  Mine 
Hill? 

Mr.  McCarter :     The  same  objection.  20 

The  Court :     I  exclude  that. 

Mr.  Collins  :     We  except. 

Q.  Now,  come  down  to  the  experiment  you  made  that 
linally  resulted  in  the  successful  working  of  silicate.  Give 
in  detail  what  you  did  and  under  whose  advice  ? 

Mr.  McCarter :  I  object  to  the  last  part  of  the 
question.  3q 

Mr.  Collins;     Erase  that;  I  will  put  it  later. 

Mr.  McCarter :  We  could  not  show  by  Moe- 
bius  the  successful  commercial  working  of  ores 
about  which  he  testified,  because  it  was  too  re- 
mote from  the  critical  moment.  It  is  simply  to 
prove  something  by  a  witness  on  their  side  of  pre- 
cisely the  same  character. 


The  Court :     I   apprehend  that  it  is  offered  in 
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another  Hglit;  1  could  not  admit  it,  of  course,  in 
the  light  counsel  suggests;  I  apprehend  it  is 
offered  to  prove  that  it  was  substantially  a  new 
discovery. 

Mr.  Collins  :     Exactly. 

The  Court  :     What  is  the  question  ? 

The  stenographer  repeated  the  question  as  fol- 
lows :  "  Now,  come  down  to  the  experiments 
you  made  that  finally  resulted  in  successful  work- 
ing of  silicates."     Give  in  detail  what  you  did  ? 

The  Court :     I  will  admit  that. 

Mr.  McCarter  :     Exception,  please. 


A.  On  a  visit  to  Mine  Hill  I  carried  away  samples  of  the 
ore  from   the   Buckwheat   opening.     On  arriving  in  New 
30   York  I  went  to  Mr.  Detmold— 
Q.  Christian  E.  Detmold  ? 
A.  C.  E.  Detmold,  a  director  of  the  company — 

Mr.  McCarter ;     I  object  to  that; 

Q.  Is  that  the  same  Mr.    Detmold   who   had    been    the 
president  ? 

A.  The  same  gentleman. 
Q.  Did  he  continue  to  be  director? 
4.0       A.  Yes. 
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Q.  "Was  he  then  in  the  direction  ? 

A.  Yes,  sir, 

Q.  What  was  his  profession  ? 

A.  In  profession  he  was  a  civil  engineer. 

Q.  What  was  his  experience  ? 

A.  He  was  engaged  in  the  coal  trade. 

Q.  What  was  his  experience  in  mining  and  metallury  ? 

Mr.  McCarter  :     We  object  to  that. 

The  Court :     Excluded.  ^^ 

Mr.  Collins :     We  except. 

Q.  You  cannot  tell  then  what  Mr.  Detmold  said  to  you  ? 

A.  Yes,  I  can  tell. 

Q.  No,  the  Court  says  you  can't. 

A.  Oh! 

The   Court :     It    is    physically    possible,    but 
legally,  I  do  not  think  it  is.  20 

Q.  Proceed  then,  Mr.  Bell,  leave  that  alone.     That  was 
what  year? 
A.  'l865. 

The  Court :     What  did  you  do  is  the  question- 

Q.  I  will  ask  this  question,  whether  you  were  able  to  get 
any  help  from  Mr.  Detmold  ? 

Mr.  McCarter  :     Objected  to.  ^^ 

The  Court :     Excluded. 

Mr.  Collins  :     Exception. 

Q.  Now,  go  on  ? 
A.  I  sent  for  Professor  Cook — 
Q.  George  H.  ? 

A.  Professor   George  H.  Cook,   now  dead ;  I  consulted 
him  in  regard  to  the  use  of  that —  aq 
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Mr.  R.  II.  McCarter  :     I  object. 

The  Court :    Does  counsel  think  it  worth  while 
to  take  time  with  this  ? 

Mr.  McCarter :     This  is  worse  than  the  other. 
Cook  was  not  a  director. 

Mr  Collins  :     No,  but  he  is  the   scientist   with 
whom  he  consults. 

Q,  You  need  not  state  what  Professor  Cook  told  you  ? 

A.  I  am  not  going  to. 

Q.  Well,  then,  proceed. 

A.  I  gave  these  specimens  to  Professor  Cook. 

Q.  Yes? 

A.  I  asked  him — 

Mr.  R.  II.  McCarter:     Never  mind. 
20       Q.  Gave  them  to  him  for  what  purj^ose? 

Mr.  McCarter  :     T  think  the  purpose  is   objec- 
tionable. 

The  Court :     I  think  so,  too. 

Mr.  Collins ;     It  was  given  to  him   to  experi- 
ment with,  that  is  all. 


30 


The  Court :     What  difference  does  that  make  ? 

Q.  Did  you  cause  experiments  to  be  made  with   the  ore 
from  the  Buckwheat  field  ? 
A.  By  whom  ? 

Mr.  McCarter :     I  object. 

The  Court :     That  may  be  to  identify  it. 

Q.  By  whom  ? 
Ar\        A.  By  Professor  Cook. 
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Q.  Now,  go  on  and  state,  as  the  result  of  these  experi- 
ments; what  did  jou  do  at  the  works  ? 

A.  Professor  Cook  called  upon  me  the  following  week — 

Mr.  McCarter  ;     1  object. 

The  Conrt :     I  shall  have  to  exclude  what  Pro- 
fessor  Cook  did  or  said  to  him. 

Q.  He  called  upon  you  ;  that  is  enough. 

The  Court :     You  were  not  asked  to  say   that ; 
you  were  asked  to  say  what  you  did  at  the  works  ? 

Q.  In  consequence  of  the  experiments  ? 

A.  In  consequence  of  what  Professor  Cook  said  to  me,  I 
ordered  some  of  the  ore  sent  down  from  the  Buckwheat 
Hell  opening.  We  had  that  ore  worked  in  the  furnace, 
and  using  the  means  suggested — 

Mr.  McCarter  :     I  object  to  that.  20 

The  Court :     Strike  that  out. 

Q.  Leave  out  the  means  suggested  ? 

A.  By  the  use  of  a  certain  quantity  of  lime  with  the  ore 
we  were  enabled  to  get  a  full  return  of  the  oxide  of  zinc 
from  the  mineral. 

Q.  When  was  that  brought  about  successfully  ? 

A.  Can  I  be  allowed  to  refresh  tny  memory  in  regard  to 
that  year  ? 

Q.  You  may,  sir.     Do  you  mean  from  these  letters? 

A.  Letters  or  other  memoranda. 

Q.  I  will  show  you  a  letter  of  March  12,  1866,  see  if 
that  refreshes  you.  First,  I  will  show  you  another  one  of 
March  9,  1866,  and  March  12th;  take  the  two  together? 

A.  In  1866. 

Q.  And  the  date,  the  time  in  1866? 

A.  In  the  spring  of  1866. 

Q.  Was  that  the  first  that  you  had  been  sucessful  ? 

A.  Yes.  ^Q 


30 
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Q.  'Now,  what  furnace  did  you  use  t]»e  lime  mixed  with 
the  ore  in,  what  kind  of  furnace,  name  of  tlie  f umace  ? 

A.  It  has  been  called  the  Wetherill  furnace. 

Q.  What  sort  of  lime  ? 

A.  Marble ;  limestone, 

Q.  Purchased  in  the  market  ? 

A.  Purchased  on  the  North  river. 

Q.   Had  the  Buckwheat  field  vein  been    worked  at  ail  at 
the  time  you  succeeded  to  the  presidency  ? 
^Q       A.   Apparently  tiiere  had  been  a  few  blasts  made  in  the 
vein,  but  from  the  appearence  1  am  quite  certain  it  had  not 
been  worked. 

Q.  Did  any  of  the  Buckwiieat  field  ore  contain 
sufficient  red  oxide  of  zinc  to  make  it  worth  mining  for 
zinc,  for  that  alone? 

Mr.  Griggs  :     I  object. 

The  Court :     I  think  it  ought  to   be   asked    in 
another  way. 

Mr.  Collins:      May    I    venture    to    ask    your 
Honor — 


20 


Q.  Give  the  character  of  the  Buckwheat  field  ore,  give 
the  character  of  the  vein,  the  Buckwheat  field  vein,  its 
components,  I  mean  ? 

A.  It  was  a  great  mass  mainly  silicate  ores,  mixed  witli 
a  little  franklinite,  and  a  very  small  quantity  of  red    oxide. 

Q.  Had  it  been  before  the  lime  process,  available  for  the 
30   production  of  zinc? 

Mr.  Griergs  ;  I  object  to  that,  if  the  Court 
please.  The  witness  does  not  show  that  he  iiad 
anv  knowledo;e  before  he  came  there,  which 
would  enable  him  to  testify  on  that  subject. 

The  Court ;  This  was  a  question  that  must  be 
addressed  to  an  expert,  I  take  it,  either  from  ex- 
perience obtained  by  observation  or  otherwise. 


40 


Q.  Had  it  been    available    before   the   lime    process — I 
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think  he  has   shown   sufficient  knowledge.     Had  it  been 
available  ? 

The  Court :  I  shall  have  to  exclude  that  unless 
he  shows  more  experience,  for  the  reason  he  may 
not  have  known  at  all  of  this  being  worked  else- 
where, he  may  have  discovered  this  process. 

Mr.  Collins :  I  except  to  your  Honor's  ex- 
clusion. 

10 

Q.  Was  there  a  part  of  the  vein  there  that  was  red  oxide  ? 

Mr.  E.  H.  McCarter :     Objected  to. 

Mr.  Griggs  :     The  question  is  leading. 

Mr.  T.  N.  McCarter:     Already  answered. 
Q.  Now,  I  mean  by  itself  ? 

The  Court :     Well,  it  is  leading.  20 

Q.  Was  there  a  distinct  vein  there  by  itself,  and  if  so, 
of  what  character  and  size  ? 

A.  There  was  a  small  part  of  the  vein  where  the  red 
oxide  predominated. 

Q.  What  part  of  the  vein  was  that  ? 

A.  It  was,  if  I  am  right,  situated  about  the  middle  of 
the  vein. 

Q.  What  was  the  width  of  the  vein  ? 

A.  The  widtli  ?  30 

Q.  Yes? 

A.  Of  the  whole  vein  ? 

Q.  No ;  of  the  red  oxide  vein. 

The  Court :     Where  it  predominated. 

A.  I  don't  think  it  was  over  eighteen  inches. 
Q.  Was  there  enough  of  that  to  be  worth  mining  for 
zinc? 

Mr.  McCarter  :     I  object.  ^q 


10 
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Q.  By  itself. 

The  Court:     In  1864? 

Mr.  Collins :     Yes,  sir. 

The  Court :     What  is  the  object  ? 

Mr.   Collins :     To   show  thej  could   not  work 
it  for  red  oxide,  was  not  enough  of  it. 

Tiie  Court :     That  is  the  same  line  of  examin- 
ation that  I  have  excluded  before.     I  will — 

Mr.  Collins:     Exclude  it  again.     I  will  except. 

Q.  After  you  found  that  the  silicate  could  be  worked  bj 
the  use  of  lime  in  the  charges,  what  did  you  do  as  to 
working  silicates  ? 

A.  We  commenced  mining  vigorously  at  the  Buckwheat 

20   opening  and  continued   there  until    we    pursued    the  vein 

pretty    well  down,    then    we  commenced   upon    what    we 

afterwards  called   the  Tunnel   opening,   and    mined  there, 

lindino;  the  same  character — 

Q.  The  tunnel  from  the  Buckwheat  vein  in  ? 

A.  Yes. 

Q.  Go  on  ? 

A.  Finding  the  same  character  of  ore,  very  dense  and — 

Q.  From  that  time  on  what  ore  did  you  use? 

30  Mr.   McCarter  :      One  minute ;    let  him  finish 

his  description.     (To  the  witness.)     Very   dense  ? 

The  Witness :     Very  dense. 

Q.  I  mean  whether  you  used  silicate  ores  or  not  ? 

A.  Silicate  ores. 

Q.  From  your  entire  workings  there  ? 

A.  Yes,  sir. 

Q.   Did  you  go  to  Sterling  Hill  at  all  after  that? 

40       ^'  ^^- 
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Mr.  Griggs  ;     We  object  to  that. 

Mr.  T.  N.  McCarter:  I  wish  the  Conrt  would 
make  this  counsel  understand  that  he  must  desist 
from  doing  this. 

The  Court :  The  proper  way  to  do  that  is  to 
object,  and  the  Court  will  make  the  same  ruling. 

Mr.  McCarter  :     We  object. 

10 

The  Court :     I  shall  have  to  strike  that  out. 

Mr,  Collins :  As  to  whether  thej  used  the  sili 
cate  ? 

The  Court :     Yes. 

Mr.  Collins  :  I  cannot  argue  after  the  Conrt 
has  ruled.     We  except. 

20 

Tiie  Court :  If  you  can  point  out  any  different — 

Mr.  Collins :  Well,  we  might  not  be  able  to 
show  the  situation  at  Sterling  Hill,  but  here,  when 
they  find  they  can  use  the  silicates,  they  drop 
everything  else  and  use  that  only. 

The  Court  :  That  fact  already  appears,  that 
they  used  nothing  but  silicates;  he  said  so.  Pro- 
ceed. 

30 
Q.  Did  you  use  up  the  heap  of  black  silicate  ? 
A.  Yes,  sir. 

Q.  How  much  did  it  turn  out  to  contain  ? 
A.  Over  4,000  tons. 

Q.  Was  metallic  zinc  ever  made  commercially  from  the 
Mine  Hill  ores  at  your  works  at  any  time  during  your 
presidency,  from  these  Mine  Hill  ores  ? 

Mr.  McCarter  ;  I  object,  because  it  proves 
nothing.  ^Q 


10 


20 


30 
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Mr.  Collins  :  AVhether  tliej  ever  made  metal- 
lic zinc  during  his  presidency,  from  the  Mine  Hill 
ores  ? 

The  Court ;     I  understood  it. 

Mr.  R.  H.  McCarter:     Commercially. 

The  Court :  How  does  it  show  that  that  was 
the  position  in  ]  848  ? 

Mr.  Collins  :  Because  if  they  could  not  make 
it  commercially  even  as  late  as  1864,  a  fortiori^ 
they  could  not  in  1848.  I  want  to  prove  the  fact 
of  whether  they  did  make  it. 

Q.  Did  you  make  it  ? 

Mr.  McCarter  :     We  object. 

The  Court;     Excluded. 

Mr.  Collins  :     We  j)ray  an  exception. 

Q.  Were  any   tests   or   experiments    made   for   making 
metallic  zinc   during  your  presidency  ? 

Mr.  T.  N.  McCarter :     We  object. 

The  Court :  I  will  admit  that  on  the  same 
ground  that  I  have  the  use  of  silicates. 

Mr.  T.  N.  McCarter  :     We  pray  an  exception. 

The  Court :     Take  an  exception. 


40 
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Q.  For  making  metallic  zinc  ? 
A.  Certainly  not. 
Q.  Why  not? 

Mr.  T.  N.  McCarter :     We  object. 

The  Court ;     I  shall  have  to  exclude  it. 

Mr.  Collins ;  I  now  offer  in  evidence  this 
series  of  letters. 

Mr.  T.  N.  McCarter  :     Objected  to. 

Q.  You  have  said  that  they  were  letters  written  by   you 
as  president  during  your  presidency. 

The  Court:  He  has  already  said  so,  do  not 
take  time  with  that. 

Mr.  Collins :  Mr.  McCarter  seemed  to  think  I 
had  not.     I  now  offer  them  in  evidence. 

The  Court :  And  they  object,  I  understand  ? 
Mr.  McCarter  :  Yes  ;  we  object- 
Mr.  Collins  ;  The  letters  are  those  which  were 
admitted  before ;  they  are  letters  which  were 
written  by  the  executive  officer  of  the  zine  com- 
pany to  the  superintendent ;  they  are  directly  in 
line  with  your  Honor's  rnling,  following  the  sug- 
gestion of  the  Court  of  Errors  and  Appeals,  to  30 
show  their  rejection  of  these  ores  by  the  zinc 
company,  and  1  offer  them  while  Mr.  Bell  is  on 
the  stand,  instead  of  in  the  complete  series  with 
the  other,  that  he  may  be  cross-examined  about 
them,  he  liaving  written  them.  They  were  ad- 
mitted by  your  Honor  before,  I  think,  all  of  these. 

Mr.  R.  H.  McCarter:  Counsel  is  mistaken; 
they  were  not  admitted  before;  a  great  many 
of  those  offered  before  were  not  admitted.  ao 
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Mr.  Collins  :  We  will  have  to  deal  with  eacli 
one  by  itself,  1  presume. 

The  Court:  Of  course,  I  must  try  this  case  so 
as  to  preserve  the  rights  of  both  parties,  and  I 
must  hear  this  evidence,  but  my  recollection  of 
the  letters  before  is,  that  they  did  not  go  one  wit 
further  than  the  evidence  of  the  witness  on  the 
stand.  If  they  did,  I  want  counsel  to  tell  me  how 
.Q  they  are  evidence  in  the  case. 

Mr.  Collins  :  Simply  because  they  are  part  of 
the  history  of  the  case  ;  they  were  written  at  the 
dates,  and  show  for  themselves  what  the  parties 
did ;  they  do  not  depend  on  human  memory  ;  they 
are  part  of  a  record,  so  to  speak  ;  they  are  the  best 
possible  evidence  of  what  the  parties  did — they 
are  not  evidence  of  what  the  parties  did  ;  they  are 
what  the  parties  did. 


20 


The  Court:     I  cannot  understand  that   distinc- 
tion. 


Mr.  Collins:  They  are  the  things  they  did; 
they  wrote  the  letters  ;  they  are  orders ;  thej^  are 
directions ;  they  are  directions  by  the  president 
to  the  superintendent;  tlie  highest  kind  of  proof. 
Mr.  T.  N.  MeCarter  ;  Even  if  the  directions 
of  the  president  to  the  superintendent  are  compe- 

o-^  tent,  they  must   appear  to  have  some   relation  to 

something  which  is  in  issue  in  this  case.  Now, 
there  is  nothing,  as  I  understand,  in  Judge  Dixon's 
opinion,  to  which  I  refer  your  Plonor,  under  which 
this  seems  to  be  offered,  and  I  refer  to  tlie  bottom 
of  page  7  and  top  of  page  8  of  the  appendix, 
which  contains  Judge  Dixon's  opinion,  where  he 
said  :  "  On  this  issue  the  defendant  ai  the  trial 
offered  to  prove  *  *  *  that  although  this  vein 
was  then  known  to  contain  certain    compounds  of 

^Q  zinc  mixed  with    franklinite,"  &c.     Now,  I   have 


10 


10G5 

A.  There  was  a  little  red  oxide  of  zinc — 

Q.  And  what  was  the  bigsjest  part  of  it  ? 

A.  I  did  not  finish  my  answer? 

Q.  Oh,  I  beg  your  jjardon,  Mr.  Bell  ? 

A.  Tiiere  was  a  little  red  oxide  of  zinc,  some  fraidclinite, 
and  a  good  deal  of  lime,  and  no  silicate. 

Q.  What  did  you  work  it  for? 

A.  For  the  white  oxide. 

Q.  And  you  made  a  white  oxide  from  the  little  bit  of 
red  oxide  of  zinc  that  was  in  it? 

A.  Yes,  sir. 

Q.   How  much  of  red  oxide  of  zinc  was  in  it  ? 

A.  It  was  very  lean,  I  think,  we  did  not  make  more  than 
twenty-one  or  twenty-two  per  cent,  of  the  first  quality  of 
zinc  ? 

Q.  I  don't  know  that  I  understand  your  answer? 

A.  The  ore  was  very  lean,  and  we  did  not  get  more  than 
twenty-one  or  twenty -two 'per  cent,  of  the  first  quality  of 
zinc  from  that  ore. 

Q.  What  percentage  in  the  ore  was  reducable  ?  20 

A.  Depending  altogether  on  the  richness  of  the  ore — 
the  rich  ore  of  the  red  oxide  yielded  them  from  thirty-two 
to  thirty-three  percent;  when  I  came  to  the  company  the 
ore  was  so  lean  that  tiiey  were  getting  all  the  way  from 
twenty-five  down  to  twenty  of  the  first  quality. 

Mr.  T.  N".  McCarter  :     That  did  not  answer  the 
question. 

Q.  I  want  to  know  what  percentage  in  this  gray  ore,  not 
the  red  ore,  was  red  oxide?  30 

A.   Gray  ore  ? 

Q.  Yes  ;  you  say  you  used  the  gray  ore  ? 

A.  Yes.  sir. 

Q.  Now,  I  want  to  know  what  part  or  proportion  of  that 
ore  was  red  oxide,  if  it  was  gray  ? 

A.  Well,  have  I  not  answered  that  question? 

Q.  I  do  not  understand  that  you  have. 


Mr.  T.  N.  McCarter  :     Answer  it  again,  if  you 
can. 
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A.  Da  you  ineati  by  analysis  or  by  practical  workin<5  ? 

Q.  Eitlier  one,  1  don't  care? 

A.  I  cannot  give  you  the  analysis  that  is  in  the  book, 
but  by  practical  working  I  presume  that  from  tlie  gray  ore 
all  together,  in  the  first  quality,  the  second  quality  and  what 
we  called  the  blast  furnace  oxide,  we  probably  got  twenty- 
seven  per  cent. 

Q.  That  is,  in  the  product  ? 

A.  Yes,  sir. 
\Q       Q.  Now,  I  want  to  know  what  |>ercentage  of  the  miner- 
al  in  this  gray  ore  was  red  oxide,  as  you  saw  it  and  used  it  ? 

A.  The  only  zinc  mineral  that  was  in  the  gray  ore  was 
red  oxide. 

Q.  Very  good,  now,  the  ore  was  gray  ;  what  proportion 
of  this  gray  ore  was  red  oxide,  that  being  the  only  zinc 
mineral  ? 

A.  IIow  can  I  fix  it  other  than  1  have  done?  We  took 
the  gray  ore,  we  worked  it  in  the  furnace,  we  got  a  certain 
result,  the  zinc  product ;  I  have  given  you  that  result. 


20 


30 


The  Court  r  I  understand  the  question  to  re- 
late to  the  proportion  that  the  red  oxide  in  the 
gray  ore  bore  to  the  bulk  of  the  ore. 

Mr.  McCarter  :     Of  the  mass. 

The  Court :  How  much  of  a  piece  of  it  was 
red  oxide  and  how  much  was  otherwise. 

Mr.  Griggs:  How  much  red  and  how  much 
gray. 

The  Court :     Of  course,  if  you  know. 


A.  In  regard  to  the  gray,  tiie  gray  ore  is  the  name  given 
to  the  ore  in  the  vein  from  its  general  appearance  in  look- 
ing at  it;  that  is  why  it  was  called  gray  ;  there  was  a  little 
red  oxide,  some  franklinite,  and  a  great  deal  of  limestone, 
and  the  admixture  of  those  three,  when  the  ore  was  thrown 
away,  gave  it  a  gray  appearance  ;  it  was  therefore  called 
40  ^^^y  ^'"*^*     ^'^^'  ^'^^^''^  ^*^  ^^  silicate   in   that   ore,   it    was 
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called — the  zinc  in  that  ore  was  red  oxide. 

By  the  Court : 

Q.  How  much  in  proportion  to  the  bulk  was  red  oxide 
A.  Practically,  twenty-eight  per   cent,    about   of    white 
oxide  as  the  result. 

Q.  That  is  the  product? 
A.  Yes,  sir. 

Further  cross : 
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Q.  You  have  been  talking  very  learnedly  about  red 
oxide,  and  silicates  and  limestone,  and  you  invented  the 
lime  process  ;  I  want  to  know  if  you  cannot  tell  us  what 
the  proportion  of  the  zinc  mineral  was  in  this  ore,  this  gray 
ore  ? 

A.  I  think  I  have  got  it  in  my  pocket. 

Q.  Well,  sir,  I  would  like  to  know  from  your  recollec- 
tion ? 

A.  I  cannot  give  it  exactly  from  recollection.  20 

Q.  You  have  said  that  this  gray  ore  had  several  constit- 
uents— limestone,  red  oxide  and  franklinite.  Now,  cannot 
you  tell  us  how  much  red  ©xide  was  in  there  ? 

A.  Only  by  the  product. 

Q.   You  could  not  tell  from  the  ore  ? 

A.  No. 

Q.  But  it  was  a  very  small  quantity  ? 

A.  I  should  think  so. 

Q.  And  there  was  no  other  zinc  producing  mineral 
in  it  ?  30 

A.   Yes,  there  was. 

Q.  What'< 

A.  Franklinite. 

Q.  So  that  tlie  fi-anklinite  and  this  little  bit  of  red  oxide 
was  all  the  zinc  there  was  in  the  ore  ? 

A.   Yes,  sir. 

Q.  llow  much  zinc  mineral  was  there  in  the  franklinite  I 

Mr.  Collins :     How  much  zinc  mineral  in  the 
franklinite  'i  40 
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Q.  Do  you  know  how  much  zinc  mineral    there    was  in 
the  franklinite  ? 

The  Witness:     Your  Honor,   T  am  not  a  chem- 
ist and  not  a  metal hii-gist. 

The  Court :     Then  jou  do  not  know  ? 

Tlie  Witness  :     I  do  not  know. 


Q,  How  do  you  know  then  there  was  no  silicate  in  the 
gray  ore  ? 

A.  Because,  whenever  we  used  ore  with  silicate  in  it  we 
could  not  get  the  oxide  from  it  until  we  used  the  lime  pro- 
cess. 

Q.   How  did  you  know  that  ? 

A.  We  knew  that  simply  because  we  used  the  residuum 
from  the  zinc  furnaces  in  the  blast  furnaces,  and  if  tliere 
was  zinc  left  in  the  residuum,  beyond  a  small  percentage, 
o,v    we  had  a  chill  in  the  blast  furnace. 

Q.  But  I  want  to  know  how  you  know,  if  the  red  oxide 
■was  gray  and  you  could  not  tell  from  its  color,  how  did 
you  know — you  not  being  a  chemist  or  metallurgist — that 
the  ore  used  at  any  given  time  was  or  was  not  silicate  ? 

A.  I  have  not  said  the  red  oxide  was  gray. 

Q.  The  ore  was  grey  ? 

A.  Yes,  sir;  but  not  the  red  oxide 

Q.  You  were  not  a  chemist  or  metallurgist,  how  did  yon 
know  that  the  oi"e  which  was  used  was  or  was  not  silicate  of 

30   2'"«- 

A.  I  had  eyes  in  my  head  and  I  could  see. 

Q.  See  what,  the  red  specks  ? 
A.  The  red  specks. 

Q.  Is  it  your  idea  that  silicate  of  zinc  is  never  red  ? 
A.   I  know  it  is ;  a  brick  red. 

Q.   And  you  are  enough  of  a  chemist  to  distinguish    be- 
tween the  silicate  red — 
A.  lam  not  a  chemist. 

Q.   You  were  enough  of  a  chemist  to  distinguish,  how- 
^Q  ever,  b;itween  the  silicate  red  and  red  oxide  red  ? 
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Q.  Ton  had  not  had  the  slightest  experience  in  minino^ 
or  manufacturing  ? 

A.  No. 

Q.  And  did  not  know,  I  believe,  the  difference  between 
anthracite  coal  and  white  oxide  of  zinc? 

A.  So  I  said  to  Mr.  McCarter. 

Q.  You  said  that,  until  the  introduction  of  tlie  lime  pro- 
cess in  1866,  it  was  impossible  to  work  tlie  silicates;  is  that 
so? 

A.  That  is  so.  -j^a 

Q.  Are  not  you  aware  that  Prof.  Cook,  in  1862,  had  ob- 
tained a  patent  for  the  use  of  lime  for  this  very  process? 

A.  No. 

Q.  Tou  went  to  see  Prof.  Cook  ? 

A.  Yes— 

Q.   Wliy  did  you  go  to  see  him  ? 

A.  No  ;  lie  came  to  see  me. 

Q.   He  came  to  see  3'ou  ? 

A.  Yes. 

Q.  Now,  jou  were  a  witness  in  the   place  of  Wetherill,   20 
were  you  not? 

A.  That  was  the  furnace  suit  ? 

Q.  Yes? 

A.  Yes, 

Q.  You  testified  this  morning  that  it  was  impossible  to 
work  the  silicate  ore  in  1864  ? 

A.  Did  I  so  testify  ? 

Q.  I  understood  you  so? 

A.  It  must  be  so,  if  I  said  so. 

Q.  Is  that  a  fact  ?  oq 

A.  So  far  as  the  New  Jersey  Zinc  Company  was  con- 
cerned it  was  a  fact. 

Q.  Did  not  the  Mercer  Zinc  Company  work  the  zinc 
ores  obtained  from  this  vicinity  in  1864? 

A.  The  Mercer  ? 

Q.  Yes,  sir? 

A.  From  the  zinc  company's  mine. 

Q.  Did  not  the  Mercer  Zinc  Company  work  successfully 
the  zinc  ores  obtained  from  this  vicinity  in  1864? 

A.  Not  that  I  am  aware  of.  40 
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Q.  Did  not  yon  so  testify  in  tlie  Wutlierill  suit  ? 

A.  If  I  did  I  must  have  believed  it  at  the  time. 

Q.  I  ask  you  whether  in  the  ease  of  the  Wetherill  ac- 
counting— I  refer  to  page  744 — you  did  not  testify,  "The 
Mercer  Zinc  Compatiy  in  1864  used  tlie  silicate  of  zinc 
from  Sterling  Hill,  near  our  mines,  a  hydrated  silicate,  our 
silicates  being  an  anhydrous.  At  that  time  the  Mercer  Zinc 
Company  made  the  best  oxide  manufactured  in  America, 
superior  to  the  Lehigh  or  any  other."  ? 

Mr.  Collins :  1  object  to  that  as  irrelevant, 
speaking  of  hydrated  silicate,  a  different  thing 
from  ours,  which  is  anhydrous. 

The  Court ;     I  will  admit  the  question. 

Mr.  Collins  :     We  pray  an  exception. 

The  Court:     Take  an  exception. 

20        Q.  Did  you  testify  that  way  ? 

By  the  Court ; 

Q.  Did  you  testify  so  in  the  Wetherill  accounting  ease? 
A.  If  you  firid  my  testimony  there,  that   is   so.     If   that 
testimony  is  there  I  must  make  an  explanation  of  it. 

Further  cross: 
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Q.  You  will  be  allowed  to  do  so  on  re-direct;  you  re- 
member testifying  so,  don't  you  ? 

A.  I  don't  remember  it. 

Q.   Don't  you  remetnber  it  as  a  fact. 

A.  If  it  is  in  the  book  there,  I  suppose  I  testified  that 
way,  but — 

Q.  Well,  now — 

A.  Excuse  me,  please,  I  tliink  I  am  entitled  to  show,  if  I 
did  testify  that,  why  I  testified  that  way. 

Q.  That  is  perfectly  correct,  but  we  want  you  first  to  say 
^Q   you  did  testify  so. 
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A.  If  jou  will  excuse  me,  sir,  that  testimony  was  given 
31  years  ago.  If  you  expect  me  to  testify  now  under  oath 
to  ever_v  single  detail  of  fact  in  that  old  testimony,  you  are 
expecting  too  much  ;  I  could  not  possibly  do  it. 

Q.  I  suppose  I  can  expect,  however,  that  you  will  say 
that  your  recollection  in  1871,  as  to  what  transpired  in 
1864,  was  better  than  j-our  recollection  to-day  ? 

A.  Oh  yes,  sir. 

Q.  And  have  you  not  testified  as  to  wiiat  occurred  here 
long  before  1871  ?  10 

A.  Yes,  sir. 

Q.  Is  it  not  true,  sir,  your  memory  being  refreshed  by 
what  I  have  read  to  you,  which  I  do  read  from  the 
Wetherill  book,  that  the  Mercer  Zinc  Company  had  used 
the  silicate  ores  of  this  vicinity  and  made  the  best  white 
oxide  produced  in  America  in  1864? 

Mr.  Collins:  I  object  to  the  preface  of  the 
question,  it  seems  to  be  putting  into  the  witness' 
mouth  things  not  proper.  20 

The  Couit :     Strike  it  out. 

Mr.  R.  H.  McCarter :  What,  the  whole  ques- 
tion ? 

The  Court ;  Your  assertion  that  you  are  read- 
ing from  some  book. 
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Q.  Is  not  that  true? 

Mr.  Collins:     Is  not  what  true? 

Mr.  R.  H.  McCarter:     Read  the  question. 

Q,  (Question  read  as  follows :  Is  it  not  true  that  the 
Mercer  Zinc  Company  had  used  the  silicate  ores  of  this  vi- 
cinity and  made  the  best  white  oxide  produced  in  America, 
in  1864)? 

A.  The  silicate  ores  used  by  the  Mercer  Zinc  Company, 
from  which  they  made  the  white  oxide,  would  be  of  a  differ-  40 
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ent  descriptiuii  altogether  to  the  silicate  ores  of  Mine  Hill. 

Q.  It  is  true,  however,  that  the  Mercer  Zinc  Company  in 

186i  did  use  the  silicate  ores  from  this  vicinity,    and    made 

the  best  white  oxide  that  was  then  produced   in   America? 

Mr,  Collins  :     What  do  you    mean   by  this   vi- 
cinity ? 

The  Witness  :    That  is  what  I  was  ^oing  to  ask. 
10  Mr.  Collins  ;     I  object. 

The  Court :     I  admit  it. 
Mr.  Collins:     We  pray  an  exception. 

Q.  You  have  my  question,  Mr.  Bell  ? 

A.  The  Mercer  Zinc  Company  did  not  use  silicates  from 
Mine  Hill  in  1864. 

Q.  Is  it  true  that  the  Mercer  Zinc  Company  used  the 
^,  silicate  ores  from  Sterling  Hill,  and  produced  the  best 
white  oxide  then  manufactui-ed  in  America,  in  ISGi  ? 

A.  There  was  a  small  deposit — 

Q.  Won't  you  answer  my  question  ? 

A.    I  can  only  answer  it  in  my  own  way. 

Q.  I  insist  upon  a  categorical  answer  whether  they  did 
or  did  not  do  so. 

The  Witness  :     I  throw  myself  upon    the    pro- 
tection of  the  Court. 

3Q  The  Court :     You  may  make  explanations  after- 

wards if  you  answer  the  question.  Just  answer 
the  question  categorically  and  then  make  any 
explanations  you  desire. 

A.  My  memory  being  refreshed  by  the  testimony  giveri 
in  the  old  suit  of  the  Wetherill  furnace,  I  would  say  that 
they  did. 

Q.  Is  it  not  also  true    that    the   Lehigh    Zinc    Company 

pro'luced  very  effective  and  successful  white  oxide    of  zinc 

lA   from  ores    which    you    characterize    in    this   testimony    as 


1061 

exactly  similar  to  these  ores  in  tliis    vicinity  ? 

Mr.  Collins:     I  object  to  that  question. 

The  Court ;  I  think  he  should  be  asked  first 
whether  he  did  or  did  not  state  in  the  testimony 
something,  instead  of  asserting  he  did  state  it. 

Q.  Do  yon  recollect  in  your  examination  being  asked 
this  question  and  making  this  answer  :  "Q.  Have  you 
touched  the  Lehigh?  A.  No.  The  Lehigh  Company  used  ^^ 
the  silicates  of  Pennsylvania  similar  in  quality  and  con- 
stituents to  the  silicates  formerly  used  by  the  Mercer  Zinc 
Company,  and  make  an  oxide  whiter  than  any  that  comes 
to  tlie  market,  and  I  should  judge  from  the  same  cause." 
Did  you  so  testify  ? 

A.  Yes,  sir. 

Q.  Did  the  processes  which  were  used  by  the  Mercer 
Zinc  Company  differ  from  the  processes  used  by  the  New 
Jersey  Zinc  Company  ? 

A. 'Yes.  ■  20 

Q.  In  what  respect? 

A.  The  silicates  used  by  the  Mercer  Zinc  Company 
and  the  Lehigh  Zinc  Company  did  not  require  the  mix- 
ture of  lime  to  extract  the  oxide  of  zinc  ;  the  silicates  of 
the  New  Jersey  Zinc  Company  at  Mine  Hill  did  require 
the  use  of — the  mixture  of  lime  to  reduce  the  oxide. 

Q.  Now,  sir,  was  not  tlie  reason  why  the  Sterling  Hill 
— was  there  any  other  difference  than  what  you  have  re- 
ferred to  ? 

A.   You  were  talking  about  reasons.  ^" 

Q.  Was  there  any  other  difference  in  process  between 
either  the  Lehigh  and  the  Mercer  and  theNew  Jersey  Zinc 
Company? 

A.   Not  any  marked  difference  in  process. 

Q.  Is  it  nol  true  that  the  Sterling  Hill  had  limestone  in 
it  to  a  o-reater  extent  than  the  Mine  Hill  ore? 
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Mr.  Parkt3r:     C^^nnsel  should  define  whether  he   40 
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means  Sterling  Hill  ore  as  a  whole,  the  Sterling 
Hill  red  zinc  ore,  or  the  silicates,  he  has  spoken  of. 

The  Court:     Admitted. 

A,  Tiie  Mine  Hill  ore  of  the  Buckwheat  openiiifj  had 
scarcely  any  limestone  in  it  at  all ;  the  Sterling  Hill  ore, 
when  I  became  president,  was  very  much  more  of  lime- 
stone than  either  franklinite  or  zinc. 

Q.  Now,  sir,  do  you  think  it  is  a  great  discovery  to  sup- 
pose that  the  addition  of  lime  to  an  ore  which  does  not 
contain  any  limestone,  makes  a  new  process  when  formerly 
the  same  ore  having  with  it  limestone,  was  used  success- 
fully? 

Mr.  Collins:     I    should    like  to  have  that  ques- 
tion read. 

Mr.  R.  H.  McCarter  :    I  will  strike  that  out  and 
ask  another  one. 

20 

Q.  Is  it  a  scientific  discovery  that  ore,  whicli  is  practi- 
cally free  from  limestone,  being  used  in  the  same  metallur- 
gical process  required  lime  when  a  similar  ore  having  lime- 
stone with  it,  manufactured  the  same  way  will  produce  the 
same  results? 

A.  The  red  zinc  ore  at  Sterling  Hill — 

Q.  Wait ;  answer  my  question. 

A.  I  am  going  to  answer  the  question. 

Q.  Very  well. 
OQ  A.  The  red  zinc  ore  at  Sterling  Hill,  in  its  best  condi- 
tion, had  no  limestone  whatever  with  it;  it  did  not  require 
the  admixture  of  any  limestone  whatever  in  reducing  it  for 
the  white  oxide  of  zinc.  The  Mine  Hill  ore,  on  the  otiier 
hand,  similarly  rich,  that  is,  having  no  limestone  with  it, 
could  not  be  used  in  the  zinc  furnaces  at  all  for  the  reduc- 
tion of  the  ore. 

Q.  Now,  I  want  you,  please,  to  define  your  answer  to  my 
question  ;  I  did  not  ask  you  anything  about  the    red    oxide 
either  at  Sterling  Hill  or  Mine  Hill,  I    confined    my    ques- 
^Q  tion  to  the  silicate. 
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A.  I  thought  the  question  was  in  regard  to  the  Sterling 
Hill  ore. 

Tlie  Coui-t :     It  was  so. 

Mr.  R.  H.  McOarter :     But   not  as  to  the  red 
oxide. 

The  Court ;     It  was  very  general. 

Q.  Was  there  any  silicate  ore  at  Sterling  Hill  ?  -jq 

A.   Not  in  our  vein. 

Q.  Was  there  any  silicate  ore  at  Sterling  Hill  ? 
A.  Yes. 

Q.  And  didn't  you  knew  that  .Mr.  Squier  was  using  large 
quantities  of  silicate  ore  ? 
A.  No. 
Q.     There  was  a  large  quantity  of  it  down  there? 

Mr.  Collins  :     Down  where? 

Mr.  R.   H.  McCarter :     At  Sterling.  20 

A.  Found  after  my  presidency. 

Q.  Do  you  mean  to  say  that  the  introduction  of  lime  as 
a  flux  in  1865  was  a  new  process  ? 

A.  Yes,  sir. 

Q.  And  had  never  been  heard  of  before  ? 

A.  Not  by  the  New  Jersey  Zinc  Company. 

Q.  What  colored  ores  on  Mine  Hill  did  you  use  pre- 
vious to  the  great  discovery  by  you  of  the  lime  process  ? 

A.  The  ore  from  the  Southwest  opening.  gQ 

Q.  What  color? 

A.  The  gray  ore. 

Q.  You  have  spoken  of  a  large  mass  of  black  ore  that 
laid  down  at  the  Southwest  opening  and  that  was  not 
used  ? 

The  Court :     I  don't  think  he  said  where  it  lay. 

Mr.  Collins  :     Yes.  near  the  Southwest  opening. 

The  Coui-t  ;     Did  he  ?  aq 
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Ml'.  R.  II.  MaCarter  :  Yes,  ho  said  it  was  down 
by  the  Southwest  opening,  a  pile  2,800  or  4,000 
tons. 

A.  Why,  that  laid  there. 

Q.  "Was  not  that  carried  on  the  books  as  a  valuable 
asset  ? 

A.  Yes,   sir ;  it  was  carried  on  the  books  as  an  asset  at 
the  cost  of  mining. 
(Q       Q.  I  did  not  ask  yon  tliat  question  ? 

Mr.  Collins:     That  is  proper. 

A.  It  was  carried  as  an  asset  on  the  books  at  the  cost  of 
mining. 

Q.  Your  idea  was  that  the  ore  at  the  Buckwheat  open- 
ino-  could  not  have  been  used  without  the  use  of  lime? 

A.  Yes,  sir. 

Q.  Don't  you  know  that  it  is  being  used  to-day,  right 
20  along,  and  has  been  for  years  without  any  lime  at  all  ? 

A?  No. 

Q.   Would  you  be  surprised  to  learn  that  ? 

A.  Yes. 

Q.  Suppose  you  did  hear  it,  would  that  modify  your 
opinion  at  all,  or  your  recollection  ? 

A.  It  would  depend  upon  who  told  me. 

Q.  You  mean  by  that,  if  you  were  creditably  informed  by 
a  person  whose  word  you  would  believe  that  the  ores  taken 
from  the  Buckwheat  opening  are  and  have  been  for  years, 
30  treated  and  reduced  without  the  use  of  lime,  your  recollec- 
tion or  opinion  upon  the  subject  might  be  moditied  ? 

A.  As  to  the  impossibility  of  using  it  ? 

Q.   Yes? 

A.  Yes,  sir. 

Q.  How  much  did  it  cost  to  transport  ore  in  1864,  1865 
and  L860,  from  the  niines  to  Newark  ? 

A.  As  far  as  I  can  remember,  all  the  way  from,  perhaps, 
$4.00  to  $7.00  a  ton. 

Q.  Wh;it  was  the  character  of  this  gray  ore  that  you 
40  were  using  ? 
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A.  There  was  a  little  red  oxide  of  zinc — 

Q.  Aud  what  was  the  big<^est  part  of  it  ? 

A.  I  did  not  finish  iny  answer  ? 

Q.  Oh,  I  beg  your  pardon,  Mr.  Bell  ? 

A,  There  was  a  little  red  oxide  of  zinc,  some  frankliiiite, 
and  a  good  deal  of  lime,  and  no  silicate. 

Q.  What  did  you  work  it  for? 

A.  For  the  white  oxide. 

Q.  And  jou  made  a  white  oxide  from  the  little  bit  of 
red  oxide  of  zinc  that  was  in  it?  lo 

A.  Yes,  sir. 

Q.  How  much  of  red  oxide  of  zinc  was  in  it  ? 

A.  It  was  very  lean,  I  think,  we  did  not  make  more  than 
twenty-one  or  twenty-two  per  cent,  of  the  first  quality  of 
zinc  ? 

Q.  1  don't  know  that  I  understand  your  answer? 

A.  The  ore  was  very  lean,  and  we  did  not  get  more  than 
twenty-one  or  twenty -two  per  cent,  of  the  first  quality  of 
zinc  from  that  ore. 

Q.  What  percentage  in  the  ore  was  reducable?  20 

A.  Depending  altogether  on  the  richness  of  the  ore- — ■ 
the  rich  ore  of  the  red  oxide  yielded  them  from  thirty-two 
to  thirty-three  per  cent ;  when  I  came  to  the  company  the 
ore  was  so  lean  that  they  were  getting  all  the  way  from 
twenty-five  down  to  twenty  of  the  first  quality. 

Mr.  T.  N.  McCarter  :     That  did  not  answer  the 
question. 

Q.  I  want  to  know  what  percentage  in  this  gray  ore,  not 
the  red  ore,  was  red  oxide?  30 

A.   Gray  ore  ? 

Q.  Yes  ;  you  say  you  used  the  gray  ore  ? 

A.  Yes,  sir. 

Q.  Now,  I  want  to  know  what  part  or  proportion  of  that 
ore  was  red  oxide,  if  it  was  gray  ? 

A.  Well,  have  I  not  answered  that  question? 

Q.  I  do  not  understand  that  you  have. 


Mr.  T.  N.  McCarter  :      Answer  it  again,  if  you 
can. 
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A.  Do  you  mean  by  analysis  or  by  practical  working? 

Q.  Either  one,  I  don't  care? 

A.  I  cannot  give  vou  the  analysis  that  is  in  the  book, 
but  by  practical  working  I  prcsnme  that  from  the  gray  ore 
all  together,  in  the  first  quality,  the  second  quality  and  what 
we  called  the  blast  furnace  oxide,  we  probably  got  twenty- 
seven  per  cent. 

Q.  That  is,  in  the  product  ? 

A.  Yes,  sir. 
I A       Q.  Now,  I  want  to  know  what  percentage  of  the  miner- 
al in  this  gray  ore  was  red  oxide,  as  you  saw  it  and  used  it  ? 

A.  The  only  zinc  mineral  that  was  in  the  gray  ore  was 
red  oxide. 

Q.  Very  good,  now,  the  ore  was  gray  ;  what  proportion 
of  this  gray  ore  was  red  oxide,   that    being    the    only    zinc 

mineral  ? 

A.  How  can  I  fix  it  other  than  1  have  done  ?  We  took 
the  gray  ore,  we  worked  it  in  the  furnace,  we  got  a  certain 
result,  the  zinc  product ;  I  have  given  yon  that  result. 

The  Cuurt :  I  understand  the  question  to  re- 
late to  the  proportion  that  the  red  oxide  in  the 
gray  ore  bore  to  the  bulk  of  the  ore. 

« 

Mr.  McCarter  :     Of  the  mass. 

The  Court :  How  much  of  a  piece  of  it  was 
red  oxide  and  how  much  was  otherwise. 

Mr.  Griggs;     How  much  red    and   how    much 


20 


30 


gray 


The  Court :     Of  course,  if  you  know. 


A.  In  regard  to  the  gray,  the  gray  ore  is  the  name  given 
to  the  ore  in  the  vein  from  its  general  appearance  in  look- 
ing at  it;  that  is  why  it  was  called  gray  ;  there  was  a  little 
red  oxide,  some  franklinite,  and  a  great  deal  of  limestone, 
and  the  admixture  of  those  three,  when  the  ore  was  thi-ovvn 
away,  gave  it  a  gray  ap])earance;  it  was  therefore  called 
40  rt^'^y  *-*'"®-     ^'^^  there  was  no   silicate    in    that    ore,    it    was 
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called — the  zinc  in  that  ore  was  red  oxide. 

Bv  the  Court ; 

Q.  How  ninch  in  proportion  to  the  bulk  was  red  oxide 
A.  Practically,  twenty-eiglit  per   cent,    about   of    white 
oxide  as  the  result. 

Q.  That  is  the  product? 
A.  Yes,  sir. 

Further  cross : 

Q.  You  have  been  talking  very  learnedly  about  red 
oxide,  and  silicates  and  limestone,  and  you  invented  the 
lime  process  ;  I  want  to  know  if  you  cannot  tell  us  what 
the  proportion  of  the  zinc  mineral  was  in  this  ore,  this  gray 
ore  ? 

A.  I  think  I  have  got  it  in  my  pocket. 

Q.  Well,  sir,  I  would  like  to  know  from  your  recollec- 
tion ? 

A.  I  cannot  give  it  exactly  from  recollection.  20 

Q.  Yon  have  said  that  this  gray  ore  had  several  constit- 
uents— limestone,  red  oxide  and  franklinite.  Now,  cannot 
jou  tell  us  how  much  red  oxide  was  in  tJiere  ? 

A.  Only  by  the  product. 

Q.   You  could  not  tell  from  the  ore  ? 

A.  No. 

Q.  But  it  was  a  very  small  quantity  ? 

A.  I  should  think  so. 

Q.  And  there  was  no  other  zinc  producing  mineral 
in  it  ?  ^  30 

A.   Yes,  there  was. 

Q.  What'^ 

A.  Franklinite. 

Q.  So  that  the  frankliidte  and  this  little  bit  of  red  oxide 
was  all  the  zinc  there  was  in  the  ore  ? 

A.  Yes,  sir. 

Q.  How  much  zinc  mineral  was  there  in  the  franklinite  \ 

Mr.  Collins :     How  much  zinc  mineral  in  the 
franklinite 't  ^O 
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Q.   Do  yoii  know  how  inucli  zinc  minei'al    there    was  in 
the  frankllnite  ? 

The  Witness:     Your  Honor,   I  am  not  a  chem- 
ist and  not  a  metalhirgist. 

The  Court ;     Then  jou  do  not  know  ? 

Tlie  Witness  :     I  do  not  know. 


Q.  IIow  do  you  know  then  there  was  no  silicate  in  the 
gray  ore  ? 

A.  Because,  whenever  we  used  ore  with  silicate  in  it  we 
could  not  get  the  oxide  from  it  until  we  used  tlie  lime  pro- 
cess. 

Q.   IIow  did  you  know  that  ? 

A.  We  knew  that  simply  because  we  used  tlie  residnum 
from  the  zinc  furnaces  in  the  blast  furnaces,  and  If  there 
was  zinc  left  in  the  residuum,  beyond  a  small  percentage, 
o..    we  had  a  chill  in  the  blast  furnace. 

Q.  But  I  want  to  know  how  3'ou  know,  if  the  rod  oxide 
was  gray  and  you  could  not  tell  from  its  color,  liow  did 
you  know — you  not  being  a  chemist  or  metallurgist — that 
the  ore  used  at  any  given  time  was  or  was  not  silicate  ? 

A.  I  have  not  said  the  red  oxide  was  gray. 

Q.  The  ore  was  grey  ? 

A.  Yes,  sir;  but  not  the  red  oxide 

Q.  You  were  not  a  chemist  or  metallurgist,  liow  did  you 
know, that  the  ore  which  was  used  was  or  was  not  silicate  of 

A.  I  had  eyes  in  my  head  and  I  could  see. 
Q.  See  what,  the  red  specks  ? 
A.  The  red  specks. 

Q.  Is  it  your  idea  that  silicate  of  zinc  is  never  red  ? 
A.   I  know  it  is ;  a  l)rick  i-ed. 

Q.   And  you  are  enough  of  a  chemist  to  distinguish    1)6- 
tween  the  silicate  red — 
A.  lam  not  a  chemist. 

Q.   You  were  enough  of  a  chemist  to  distingnish,  how- 
^Q  ever,  between  the  silicate  red  and  red  oxide  red  ? 
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A.  Yes,  sir, 

Q.  Do  you  know  from  whom  the  Mercer  Company  got 
the  silicates  that  they  used  at  Trenton  so  successfully  ? 

A.  JSTo,  sir. 

Q.  Now,  Mr.  Bell,  you  said  you  went  up  there  a  number 
of  times  and  looked  at  the  ore  and  became  familiar  with  it 
as  it  lay  along  the  hill.  Did  you  ever  find  any  black  frank- 
linite  ore  without  any  zinc  mineral  in  it  ? 

Q.  Yes. 

Q.  Where?  10 

A.  At  the  Southwest  opening. 

Q.  How  much  ? 

A.  There  was  not  a  wide  vein,  perhaps  not  more  than  a 
foot  or   two  feet  wide. 

Q.  And  how  long? 

A.  What  do  yon  mean  by  how  long? 

Q.  How  long  was  the  vein  which  was  a  foot  or  two  in 
width? 

A.  I  never  followed  it. 

Q.  You    did    find    a  vein   of  what  we  might  call  pure  20 
franklinite  ? 

A.  It  was  not  pure  franklinite,  it  was  franklinite  mixed 
with  limestone. 

Q.  There  was  no  other  zinc  mineral  mechanically  com- 
bined with  it  ? 

A.  No  other  zinc  mineral. 

Q.  And  you  found   a  vein  of  that  ? 

A.  Yes,  sir. 

Q.  At  least  a  foot  wide  ? 

A.  A  foot  or  two  feet  wide.  30 

Q.  And  you  don't  know  how  long  it  was  ? 

A.  No. 

Q.  I  didn't  understand  when  you  left  the  concern,  you 
resigned  ? 

A.  In  November,  1872. 

Q.  And  did  you  succeed  Mr.  Aitken,  Mr.  Henry  Aitken  ? 

A.  Yes,  sir. 

Q.  This  gray  ore  that  you  were  mining,  was  located 
where  ? 

Q.  At  the  Southwest  opening.  40 
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Q.  xiftcr  the  lime  process,  jou  mined  where? 

A.   At  the  Buckwheat  opeiiii)g. 

Q,  And  wliere  else? 

A.  And  the  Tunnel  opening. 

Q.  The  Tunnel  opening  is  below  the  Buckwheat  open- 


ing? 


A.  Yes,  sir. 

Q.  Anywhere  else  ? 

A.  We  mined  a  little  at  the  Hamburg  road,  but  not  a 
[Q  great  deal ;  it  was  mainly  at  the  Tunnel  opening  and 
Buckwheat  opening;  we  mined  some  what  we  called  blue 
ore,  at  the  Southwest  opening. 

Q.  What  was  that  blue  ore? 

A.  It  was — the  color  of  it  as  we  broke  it  away,  was  a 
very  dark  blue,  and  it  was  on  that  account  we  called  it  blue 
ore;  it  was  of  the  same  description  exactly  as  the  black 
ore,  the  pile  at  the  Southwest  opening,  the  2,8(»0  tons  on 
the  books,  but  4,000  as  we  carted  it  away. 

Q.  "  The   same    description " — what   do   you    mean    by 

20    that? 

A.  The  pile  of  black  ore  was  taken  probably  from  thiit 
same  place  we  mined  the  blue  ore;  we  did  not  mine  a 
irreat  deal  of  it,  because  it  was  not  as  rich  as  the  Buckwheat 
opening  and  the  Tunnel  opening. 

Q.  Then  by  '*  The  same  description,"  you  mean  it  came 
from  the  same  locality  ? 

A.  No  ;  it  was  of  the  same  general   character  in  regard 
to  constituents  and  appearance  also  as  the  pile  of  black  ore 
that  lay  at  the  Southwest  opening. 
OQ       Q.  It  looked  the  same,  only  one  was  blue  and  the  other 
was  black  ? 

A.  It  looked  the  same,  only  as  it  was  exposed  to  the 
weather;  as  we  began  to  mine  it  was  exactly  the  same 
appearance  as  the  pile  of  black  ore  at  the  Southwest  open- 
ing, but  as  we  broke  into  the  vein  and  had  got  the  fresh 
ore,  then  it  had  th;it  beautiful  deep  blue  appearance;  we 
called  it  blue  ore. 

Q.  What  was  the  blue  attributable  to  ? 

A.  I  don't  know  any  more  than  what  the  green  is  atti-ib- 
4(j    utable  to  in  the  green,  or  the  red  or  pink  or  white. 
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Q.  "Whereabouts  on  the  Hamburg  road  did  jou  mine 
while  3'ou  were  there  ? 

A.  South  of  the  road,  at  what  is  called  Newcome  shaft. 

Q.  At  the  Newcome  shaft? 

A.  Yes,  sir ;  it  was  not  called  that  in  my  day. 

Q.  About  where  the  Newcome  shaft  is  on  the  map? 

A.  Yes,  sir. 

Q.  Anywhere  else  along  there,  was  any  raining  had  ? 

A.  The  zinc  company  had  nained  along  there  in  other 
places,  but  not  to  any  great  extent — not  under  my  presi-  jq 
dency. 

Q.  Where  had  they  mined  along  there,  before  you  took 
hold  ? 

Mr.  Collins  :     If  you    know,  but  if   you  don't 
know — 

Mr.  R.  H.  McCarter:     Now,  Mr.  Collins! 

Mr.  Collins;     I  had  the  same   right   that  you 
had  to  see  that  he  speaks  from    personal   knowl-  20 
edge. 

A.  Well,  I  don't  know.  The  only  way  that  I  can  an- 
swer the  question  is  this:  that  as  I  walked  along  the  vein 
— tiie  length  of  the  vein — I  found  openings  every  50  or 
100  feet.  '    . 

Q.  From  the  Hamburg  road  down — 

A.  Down  to  the  Southwest  opening. 

Q,   When  you  did  use  the  black  ore  that  had  been  piled 
up  at  the  Southwest  opening,  did  you  find  it  at  that  time  to  3q 
be  a  good  zinc  ore  ? 

A.  Yes,  sir. 

Q.  And  pi-oduce  a  good  product? 

A.  Yes. 

Q.  And  the  same  as  the  blue  ore? 

A.  Yes. 

Q.  After  you  began  the  lime  process  on  Mine  Hill,  was 
there  any  ore  that  you  came  across  that  you  could  not 
work  for  zinc? 

A.  No.  40 
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Q.  Successfully  ? 

Mr.  Collins  :     What  was  the  question  ? 

Q.  Could  vou  tell  bv  lookino;  at  the  ore  from  what  local- 
ity  it  came? 

A.  To  a  certain  extent  I  could. 

Q.  Didn't  you   testify  at   the  last   trial  that   the  colors 
were  so  varied  it  was  impossible  to  tell  by  the  appearance 
*Q  from  what  locality  any  of  the  specimens  came? 

A.  Only  with  regard  to  the  Buckwheat  vein  and  the 
Hainburg  road  opening  ;  the  ore  in  the  two  openings,  the 
Hamburg  road  and  the  Buckwheat  field  was  so  much  alike 
that  it  was  almost  impossible  to  tell  by  the  specimen  from 
which  openino;  it  had  come.  But,  in  regard  to  the  other 
openings,  for  instance  the  Southwest  opening,  as  between 
it  and  the  Buckwheat  opening,  I  could  tell  at  once. 

Q.  Yes,  sir.     AVhat  color  was  the  ore   up  at  the  Ham- 
burg road  ? 
OQ        A.  Very  much  like  the  Buckwheat. 

Q.  Any  green  in  it  ? 

A.  Yes;  green,  pink,  red  and  some  red  oxide. 

Q.  Any  gray? 

A.  I  never  said  that  there  was  gray  silicate,  though 
there  was  gray  silicate,  too  ;  but  if  you — 

Q.  I  ask  you  if  there  was  any  gray  ;  1  asked  you  if  there 
was ;  I  did  not  say  you  said  it. 

A.  Yes;  I  think  almost  every  color,  except  black. 

Q.  Now,  was  it  not    the  silicate  in    the  ore  in   the  mass 

30   that   made  these  different    colors,  according   to    the  gray, 

red,  brown  and  pink — brick  red,  if  you   prefer  it,  was  not 

the  silicate  the  producing  factor  that  made  these  different 

colors  ? 

A.  The  silicates  were  of  these  different  colors;  I  don't 
know  what  made  the  colors. 

Q.  Well? 

A.  H'  you  ask — if  you  mean  by  that,  what  made  tlie 
color  of  that  opening,  I  don't  know. 

Q.  I  am  not   asking  you  about  the  process  of   nature  by 
40    which  a  silicate   requires  a  certain   color ;  I  ask  whether  it 
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is  not  a  fact  that  the  color  was  produced  bj  the  silicate  ? 
Mr.  Collins  :     How  can  he  tell  ? 

Q.  Was  due  to  tlie  silicate,  or  ore  reperesenting  the  sili- 
cate ? 

A.  Excuse  tne,  1  really  don't  see  the  area  of — the  sili- 
cates were  of  these  different  colors. 

Q.  The  silicates  were  of  the  different  colors? 

A.  Yes. 

Q.  And  their  appearance  gave  the  ore  the  appearance  it  10 
had,  if  there  was  any  silicate  in  it. 

A.  I  presume  so,  if  I  understand  your  question  right. 

Re-direct  examination  by  Mr.  Collins : 

Q.  You  desired  to  make  some  explanation  of  your  testi- 
mony in  the  Wetherill  suit  about  silicate  ores  ;  you  desired 
to  state  something  further  about  it,  and  the  Judge  said 
inake  it  categorical,  after  what  you  had  learned  about  the 
use  of  silicate  ores  by  the  Mercer  Company  ?  20 

A.  There  is  this  to  be  said  in  regard  to  the  use  of  silicate 
ores.  The  dry  silicates,  such  as  we  found  at  Mine  Hill, 
we  found  the  New  Jersey  Zinc  Company  required  the  ad- 
mixture of  lime  in  order  to  reduce  them;  the  silicates 
found  at  Bethlehem  and  in  other  parts  of  the  country,  and 
in  a  small  pocket  at  Sterling  Hill  were  not  dry  silicates, 
but  they  were  hydrous  silicates,  and  they  did  not  require 
the  use  of  lime  in  tlie  reducing.  There  was  a  difference 
between  the  two  kinds  of  silicates.  If  the  Mercer  Company 
obtained  their  silicates  from  Sterling  Hill  and  used  them  30 
without  lime,  they  must  have  been  the  silicates  which  did 
not  require  the  use  of  lime  ;  if  they  got  any  silicates  from 
Sterling  Hill  or  Mine  Hill  and  used  it  successfully  in  their 
furnaces  at  Trenton,  they  must  have  used  the  lime  to  re- 
duce them. 

Q.  What  was  that  pocket  at  Sterling  Hill  ? 

A.  I  don't  believe  I  am  competent  to  say. 

Q.  What  was  the  mineral— you  saidhydrated  silicate? 

A.  Hydrated  silicate  ?  I  don't  know  ;  I  am  not  compe- 
tent to  say.  40 
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Q.  What  color  was  it  1 

A.  I  don't  know, 

Q.  The  silicate  that  the  Bethlehem — the  Lehigh  Zinc 
Company  used  at  Bethlehem  was  the  hydrated  silicate? 

A.  Hydrated  silicate,  the  brown,  earthy  appearing  sili- 
cate. 

Q.  No  franklinite  in  it  ? 

A.  ISTo,  no. 

Q.  Now,  did  not  you  say  in  the  Wetherill  suit  that  the 
10    Leliigh— 

Mr.  Griggs  :     Now.  one  moment.    It  is  leading 
as  it  starts  out. 

Mr.  Collins  :     We  will   leave  it  as  it  is  ;  won^t 
ask  it. 

Q.  Now,  we  will   come    to  the  question  of  cost,  which 
counsel  went  into.     They  asked  you  what  the  cost  for  trans- 
portation was  from    Sterling  Plill ;  would  the  cost  be  ti»e 
^^^  same  if  the  ore  was  lean  or  rich  ? 
A.  Yes. 

Mr.  R.  fcl.  McCarter;     I  object  to  that. 

Q.  Would  the  cost  be  the  same — don't  answer;  they  ob- 
ject. 

Mr.  R.  H.  McCarter :     I  will  withdraw  the  ob- 
jection. 


30 


40 


Q.  The  same,  whether  it  was  lean  or  rich  ? 
A.  Yes,  sir. 

Q.  Now,  what  did  it  cost    to   mine   that  ore  at  Sterling 
Hill  ? 

Mr.  Griggs  :     See  if  he  knows  ? 

Mr.  McCarter:     It  is  objectionable,  because  it 
is  not  cross-examination. 

Mr.  R.  H.  McCarter :     I  did  not  ask  that — the 
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cost  of    the  transportation  of  this  ore  from  Mine 
Hill. 

The  Court :     I  reject  tlie  question  ;  take  an  ex- 
ception. 

Mr.  Collins :     Exception. 

Q.  What  was  the  character  of  the  red  oxide  vein  at 
Sterling  Hill  when  yon  became  president,  as  to  richness  or 
leanness  ?  1^ 

Mr.  McCarter  ;     I  object. 

Q.  Wliat  liad  transpired  with  respect  to  the  gray  ore  at 
the  Southwest  opening  when  you  acceded  to  the  presidency, 
as  to  whether  it  had  become  lean  or  not? 

Mr.  McCarter  :     I  don't   see  what  that  has  to 
do  with  it. 

20 

The  Court :     I  will  take  the  question.     I  do  not 

know  that  I  quite  understand  it. 

Q.  Answer,  please  ? 

A.  The  ore  at  the  Southwest  opening  was  lean,  and  from 
the  high  cost  of  transportation  and  mining  at  that  time  it 
became  unprofitable  to  work  it. 

Q.  Had,  or  not,  the  ore  at  the  Hamburg  road  opening 
become  lean  in  red  oxide  ? 

A.  So  far  as  I  know,  it  had  never  been  rich  in  red  oxide. 

Q.  You  don't  know  about  that — you  had  no  previous 
knowledge  of  it  ? 

A.  No. 

Mr.  Griggs  :     You  are  cross-examining  him,  I 
think. 

Mr.  Collins  :     I  want  to  know  the  facts.  I  don't 
see  anything  laughable  about  it. 

Q.  You   have  said    there  were  openings  along  the  vein,   4.Q 
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different  places.  Did  the  New  Jersey  Zinc  Company, 
during  your  presidency,  make  any  claim  to  the  part  of  the 
vein  which  is  colored  prreeti  on  that  map  ? 

Mr,  McCarter  :     I  object. 

Mr.  Collins  :  They  are  attempting  to  show  that 
they  had  made  openings ;  of  course  tlie  witness 
said  he  does  not  know  who  made  them,  but  1  think 
it  opens  the  subject  whether  they  made  any  claim 
to  this  piece  between  the  west  line  and  the  paral- 
lelogram. 


'o 


20 


30 


40 


The  Court  :  It  does  not  seem  to  me  it  opens 
that  question.     The  witness  says  he  does  not — 

Mr.  Collins  :     Your  Honor  excludes  it  ? 
The  Court :     Yes. 

Mr.  Collins:     We  take  an  exception. 
Q.  This  blue  ore,  did  tliat  become  black  by  exposure? 
Mr.  Griggs  :     Objected  to  as  leading. 

The  Court:  Well,  I  would  admit  it,  l)ut  he 
said  when  they  attacked  the  breast  of  the  vein  it 
was  black  like  the  black  pile  outside,  and  when 
they  opened  it,  it  was  blue. 

Q.  I  want  to  know  whether  it  was  the  same  thing  as  you 
call  silicate  ;  this  black  silicate  heap  ? 
A.  I  say  so,  exactly. 
Q.  That  is  all. 

Re-cross  examination  by  Mr.  R.  H.  McCarter ; 

Q.  Did  not  you  know  when  you  went  there  that  Mr. 
Aitken  had  been  using  the  silicate  because  tliere  was  lime 
mixed  with  it? 

A.  No.  sir. 
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Q.  Did  not  you  testify  at  the  last  trial  that  you  so  knew  ? 

A.  What  is  that  ? 

Q.  Didn't  you  testify  at  the  last  trial  that  you  were 
aware  of  that  ? 

A.  That  he  had  been  using  it  ? 

Q.   Yes,  sir  ? 

A.  I  don't  think  so. 

Q.  I  refer  you  to  page  874  of  your  evidence,  and  ask 
you  if  you  were  not  asked  this  question,  and  did  not 
answer —  10 

Mr,  Collins  ;     That  is  not  re-cross.      It  don't 
make  any  difference — what  page  ? 

•  Mr.  R,  H,  McCartei- ;     874. 
Mr.  Collins  :     Objected  to,  as  not  re-cross. 

Mr.  R.  H,  McCarter :     I  forgot  this  one  ques- 
tion ;  I  had  it  on  my  notes, 

20 
Q.  I  refer  you  to  the  question,  and  ask   if  this   was  not 

put  to  you,  and  if  you  did   not  answer  at  the  last  trial — 

"  Did  you  know  at  that  time  that  lime  had  been   used    in 

the  working  of  silicate  ores  by  jour  predecessor,  Mr  Aitken  ? 

Answer;     '' Not  excepting  as  it  might  be  contained  in   the 

ore  itself,"     Do  you  remember  that  ? 

A,  Oh,  yes  ;  I  snid  so, 

Q.  "  Did  you  know  that"?  Answer:  "Certainly,  be- 
cause there  was  no  ore  that — scarcely  any  ore  that  had  not 
lime  in  it,"     Did  you  answer  that  ?  oa 

A.  Yes. 

Q.  Yes.  Now,  you  have  said  that  you  are  neither  a 
chemist  or  metallurgist;  won't  you  tell  the  jury  what  there 
was  about  the  hydrous  silicate  at  Sterling  Hill  that  m^de 
the  lime  process  applicable  or  inapplicable  to  it,  which  did 
not  apply  to  the  anhydi'ons  silicate  over  at  Mine  Hill? 

A.  I  think  that  my  answer  to  that  question,  the  question 
pnt,  was  not  so  far  as  dry  silicates  are  concerned,  that  my 
experience  showed  that  none  of  the  ores  of  that  description 
of  Mine  Hill  could  be  used  without  lime.  a^ 
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Q.  Well? 

A.  I  think  I  did  not  make  any  reference  whatever  to 
the  acts  of  the  JVLereer  Zinc  Company,  unless  I  put  an  "if" 
in  it,  because  I  never  visited  the  works  of  the  Mercer  Zinc 
Company,  and  did  not  know  what  they  were  in  the  habit 
of  doinoj. 

Q.  Yes,  sir.  We  will  leave  out  ''ifs";  wliat  is  there 
about  the  dry  silicate  or  wet  silicate  that  makes  the  nse  of 
lime  applicable  to  one  and  not  to  the  other? 

A.  I  can  only  speak  from  experience  in  regard  to  dry 
silicates,  and  they  required  the  presence  of  lime. 

Q.  And  do  you  know  whether  a  wet  silicate,  after  it  it  is 
roasted  and  the  water  extracted  from  it,  diilers  at  all  from 
the  dry  silicate? 

A.  I  presume  it  does. 

Q.  Do  you  know  ? 

A.  No.' 

Mr.  Collins;  This  surely  cannot  be  something^ 
counsel  has  forgotten. 

Mr.  R.  H.  McCarter  :  I  brought  this  out ;  he 
said  something  about  the  lime  process  with  dry 
silicates  on  the  cross-examination. 

Mr.  McCarter:  Do  you  know  that  they  differ 
at  all  ? 

The  Court :     He  said  he  did  not. 

Q.  You  don't  know? 
^^       A.  I  don't  know. 

Q.  Have  not  any    knowledge    that    they    differ    in    any 
respect  ? 
A.  No. 
Q.  That  is  all. 

Mr.  Collins:     Now,  we  will  read  the  letters. 

The  Court :     They  are  now  offered  ? 

,^Q  Mr.  Collins ;     Yes. 


20 
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The  Conrt :     Is  there  any  objection? 

Mr.  T.  N.  McCarter:  We  object  to  the  one 
dated  May  1'3,  1864,  on  the  ground  that  it  con- 
tains a  series  of  statements  by  this  witness,  not 
matters  of  instruction  to  his  superintendent,  but 
statements  of  fact  which  are  not  admissible  in 
this  case  in  testimony.  That  it  is  the  first  one  I 
picked  up,  and  I  take  it  as  an  iUustration. 

The  Court:  Are  there  any  bhie  pencil  marks 
on  that  ? 

Mr.  T.  N.  McCarter  :     Yes,  sir. 

The  Court :  Do  they  include  what  they  have 
now  stated  ? 

Mr.  T.  N.  McCarter  :  Yes,  sir ;  1  will  show 
the  Court. 

The  Court :  I  must  have  examined  it.  (Lettci- 
handed  to  the  Court.) 

Mr.  T.  N.  McCarter:  Tlie  witness  in  that 
letter  undertakes  to  tell  John  George  some  things 
that  had  happened  since  in  his  experience. 

Mr.  R.  H.  McCarter :  If  he  had  testified  to  it 
to-day  it  would  not  iiave  been  admissable,  and 
because  it  is  in  the  letter  cannot  make  it  so. 

The  Court  :  If  counsel  choose  to  imperil  their 
case  by  ofi:"ering  the  letters  I  will  admit  them. 
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30 


Mr.  R.  H.  McCarter  We  respectfully  except 
to  the  admission  or  reading  of  the  portions  of  the 
letters  marked  with  blue,  because  they  contain 
some  statements  from  one  gentleman  to  another 
as  far  as  it  appears,  without  the  knowledge,  sanc- 
tion or  approval  of  the  company  of  whom  we  are 
successors,  are  therefore  merely  hearsay  and  inad-  40 
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30 
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missable,  and  if  given  orally  by  the  witness  would 
not  be  allowed. 

The  Court :     Take  your  exception. 


Mr  Collins  :  February  5tli,  1864.  I  will  read 
the  whole,  or  only  the  parts  that  are  marked. 

Mr.  T.  N.  MeCarter:  I  supposed  the  Court 
intended  to  limit  its  admission. 

The  Court :  I  admit  nothing  but  what  is  mark- 
ed with  a  blue  pencil  and  l)eg  counsel  not  to  read 
parts  that  the  witness  has  already  testified  to. 

Mr.  Collins ;  I  read  only  what  is  marked  in 
blue  pencil.  "  February  5th,  1864.  According 
to  present  appearances  we  shall  certainly  require 
ore  for  forty  furnaces.  It  will  not  do  to  count  in 
tiie  silicate  which  you  have  already  mined  until 
we  see  what  the  sample  50  tons  will  do.  If  it  will 
answer  we  can  then  count  upon  it."  '*  If  the  sil- 
icate will  not  do  we  shall  require  2600  tons  in 
addition." 

May  13th,  1865.     "Yours of  Uth,  is   at    hand. 

We  have  tried  the  ore  from  the    Buckwheat    field 

sufficiently  to  know  that    it    will    not    answer    at 

present,  so  you  will  please  take  all  the  men   from 

40  there  and  put  them  at  Sterling   Ilili.     Our   main 
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and  indeed  only  dependence  at    present   must   be 
there." 

May  31st,  1865.  "  I  want  a  large  quantity  of 
ore  but  I  cannot  give  you  privileges  at  Franklin; 
it  has  cost  the  company  too  much;  vou  must  now 
try  and  make  up  to  us  by  getting  good  ore  from 
the  old  mine  what  you  have  lost  us  by  sending 
down  from  Mine  Hill,  what  we  have  received." 

November  3rd,  1865.  "  Please  put  all  the  men  \o 
on  that  you  can  at  Hamburg  Road,  and  send  down 
to  the  rocks  the  green  ore  as  long  as  a  boat  can 
take  it.  Be  sni-e  that  it  is  not  shipped  with  the 
ore  now  lying  there  as  it  will  interfere  very  much 
with  out  operations,  if  it  is  done.  The  teams 
must  have  distinct  instructions  not  to  load  into 
any  boat  that  has  other  ore  on  board.  I  think  we 
may  be  able  to  use  this  ore." 


February  9th,  1866.  "As  we  find  we  can  work 
the  silicate  of  zinc  better  than  anticipated,  I  de- 
sire to  try  some  of  the  pile  of  silicate  lying  at  the 
S.  W.  opening  (2800  tons— Mr.  Aitken's  lot)  and 
you  will  therefore  please  uncover  it  and  cart  down 
to  Woodport,  to  be  ready  for  opening  of  the  canal 
say  180  tons,  equal  to  three  boat  loads,  and  let  it 
be  put  down  in  one  place  and  shippe^d  on  opening 
of  navigation   entirely   separate    from    any   other 


20 


ore." 


March  9th,  1866.  "So  far  the  experiment  with  30 
the  silicate  is  satisfactory  but  I  will  try  it  fui'ther 
before  deciding  finally."  "Can  you  get  teams 
enough 'to  take  down  say  300  tons  a  week  in  addi- 
tion to  the  green,  red  and  washed  ore — or  how 
much  can  you  do.  Hitherto  it  has  been  a  ques- 
tion of  ore ;  I  hope  now  it  will  not  be  a  ques- 
tion of  carting"  "  Please  let  me  hear  all  about 
this  as  exactly  as  you  can  for  the  Red  ore  for 
Febrnary  costs,  as  it  seems,  about  $27  per  ton  for 
mining  alone.     To  get  out  110  tons  of  ore    which    4.0 
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was    sent  to    tlie   R.    Road    cost   in    labor   alone 

$260D." 

March  12tli,  1866.  '-The  black  silicate  turns 
out  very  well  indeed  and  i  wish  you  at  once  to 
hire  all  the  extra  and  outside  teams  yon  can  ^et 
hold  of  and  cart  the  whole  parcel  to  Woodport." 
"You  may  cart  just  as  much  as  you  lilce."  "  Let 
there  be  no  delay  about  this."  "We  must  do  the 
extra  Mine  Hill  cartage — that  is,  all  we  mine  and 
10  the  4,000  tons  black  silicate  added  before    the   1st 

of  August.     Can  this  be  done." 

Mr.  Collins  :  Those  that  were  rejected  1  have 
pined  together,  and  to  save  trouble,  if  there  is  no 
objection,  I  will  adopt  the  expedient  of  calling 
them  one  exhibit,  which  will    be  "Rejected    Bell 

Letters." 

The  said  bundle  of  letters  were  marked  Exhibit 
20  Rejected    Bell    Letters.     And    the    letters    from 

wliich  extracts  were  read  were  marked  respective- 
ly Exhibits  D  2,  to  D  8  inclusive.  May  29th,  1895. 

Mr.  Collins:  We  also  offer  the  specimen  that 
was  marked  Bell  No.  L 

Mr.  T.  N.  McCarter  :  There  was  one  question 
I  neglected  to  put  to  Mr.  Bell. 

30    Cross-examination  resumed  : 

Q.  I  show  you  a  paper  dated  March  16th,  1872,  and  ask 
you  if  you  have  ever  seen  that  before? 

A.  Do  you  wish  me  to  read  it,  or  simply  to — 

By  the  Court . 

Q.  Have  you  ever  seen  it  \ 
A.  Yes. 

40 
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Further  cross  : 

Q.  Did  yoii  receive  that  wliile  yon  were  president  of  the 
Zitic  Company  ? 

A.  Let  me  look  at  it  ao-ain  for  the  date — 1872  was  the — 
yes. 

Q.  You  did  receive  it  while  you  were  president  of  the 
Zinc  Company.     Do  3'ou  know  whose  hand-writing   it   is  ? 

A.  The  sio-nature  is  Professor  Dana's. 

Q.  It  was  received  by  you  while  you  were  president?         ^^ 

A.  Yes. 

Q.  And  placed  on  the  files  of  the  company  ? 

A.  I  presume  so. 

Q.  Does  it  bear  your  mark? 

A.  Yes. 

Q.  Received  March  18 — 

A.  Yes  ;  that  is  the  way  I  know  it  was — 

Q.  That  is  how  you  know  it  was  received  March  18th  ? 

A.  It  was  received  by  me  March  18th,  1872,  and  an- 
swered March  19th.  on 

Mr.  R.  H.  McCarter :     I  will  have  this  marked 
for  identification. 

Mr.  Collins  :     I  suppose  we  have  a  right  to   see 
it. 

Mr.  Griggs  ;     I  don't  think  you  have  any  right 
to  see  it  until  it  is  offered. 

He-direct  examination  : 

Q.  Did  you  ever  see  Professor  Dana  write? 
A.  1  don't  remember  that  I  ever  did.      Will  you  let  me 
make  an  explanation  to  the  jury. 

By  the  Court : 

Q.  What  is  the  purpose  of  it ;  what  does  it  relate  to  ? 
Your  examination  ? 

A.  In  two  respects.     One  respect  I  wish  to   say    I    have  40 
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not  cotne  on  tlic  stand  here  as  a  partisan  for  tlie  defendant — 
Q.  That  is  not  an  expUmation.     Nobod}'  has  anticipated 

that  or  suspected  it. 
A.  Another  is — 

Mr.  Griggs  ;  One  moment,  we  ol^ject.  If  the 
witness  has  anything  to  state  in  exphuiation,  he 
ousrht  to  state  it  to  counsel  for  tiie  defendant  and 
have  him  re-call  him. 

"■^  The  Court:     If  the  witness  conceives    that    he 

has  stated  anjtliing  that  is  niisunderstood,  he  ought 
to  have  a  right  to  explain  it. 

A,  I  don't  conceive  anything  like  that.  The  other  matter 
came  out  in  examination  by  the  plaintiff  in  regard  to  my 
want  of  experience  in  the  zinc  manufacture,  and  according- 
ly my  iijnorance  of  zinc  matters;  it  came  out  in  tiie  other 
trial  you  remember. 

20  Mr.  Griggs  :     We  object  to  his  continuing    the 

ease  for  the  defendant. 

The  Court :  I  thiniv,  Mr.  Bell,  all  that  has  been 
given  on  that  subject  is  perfectly  clear ;  it  seems 
so  to  me,  at  least.  It  is  not  making  any  explana- 
tion. 


30 

JOHN  GEORGE,  sworn  for  the  defendant. 

Direct  examination  by  Mr.  Collins  : 

Q.  Where  do  you  reside,  Mr.  George  ? 
A.  Ogdensburg,  New  Jersey,  this  county. 
Q.  What  is  your  age? 
A.  I  was  7l)  last  November. 
Q.   Where  were  you  born  ? 
4Q        A.  I  was  born  in  England. 


1085 

Q.  WJiat  business  were  you  brought  up  to  ? 

A,  Mining. 

Q.  There? 

A.   Yes. 

Q.  At  what  age  did  you  come  to  this  country  ? 

A.  When  I  came  here  I  was  20, 

Q.  What  did  you  go  at  here  ? 

A.  Mining. 

Q.  Were  you  at  one  time  in  the  employ  of  the  New  Jer- 
sey Zinc  Compan}^  ?  jq 

A.  I  was. 

Q.  When  did  you  enter  their  employ  ? 

A.  I  made  the  arrangement  on  the  27th  of  March,  1853. 

Q.  With  whom  ? 

A.  With  Mr.  C.  E.  Detmold. 

Q.  What  was  he  ? 

A.  He  was  president  of  the  company. 

Q.  When  did  you  go  to  work  ? 

A.  On  the  first  day  of  April,  1853. 

Q.  And  in  what  capacity  ?  20 

A.  I  was  superintendent  of  their  mines. 

Q.  What  did  you  do  ? 

A.  Managed  their  mines,  seen  that  the  mines  was  carried 
on  in  a  workmanlike  maimer. 

Q.  You  came  up  here  to  live? 

A.  Came  up  here  to  live. 

Q.  At  the  time  you  took  charge,  was  the  company  en- 
gaged in  active  mining? 

A.  Tliey  were. 

Q.  Where  ?  30 

A.  At  Sterling  Hill. 

Q.  On  what  vein  of  minerals  ? 

A.  The  red  oxide  vein. 

Q.  Was  there  another  vein  there  ? 

A.  There  was. 

Mr.  T.  N.  McCarter:     We  object. 

The  Court:     I  will  admit  it. 

Mr.  T.  N.  McCarter  :     We  pray  an  exception.   4Q 


10 


30 


108G 
The  Court :     Take  an  exception. 


Q.  AVhat  was  that  called? 

A,  Franklinite. 

Q.  What  relation  did  that  bear  to  the  red  oxide  vein  ? 

A.  It  laid  parallel  with  it,  rather  under  it. 

Mr.  T.  N.    McCarter :     I  object   again    to    the 
20  question  that  was  answered    before  my  objection 

could  get  in,  as  to  what  that  vein   was  called  on 
Sterling  Hill ;  he  said  franklinite. 

(Question  and  answer  read  as  follows  :     "  What 
was  that  called  ?     A.  Franklinite.") 

The  Court :     Strike  it  out. 


Q.  What  was  it? 

A.  It  was  black  ore. 

Q.  What  kind  of  ore  v^^as  it  ? 

A.  It  was  known  as  franklinite. 

Mr.  T.  N.  McCarter  :     Objected  to. 

The  Court :     Strike  it  out. 

Mr.  Collins :      We    except    to    your'    Honor's 
ruling. 

^0  The  Court :     Take  an  exception. 
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Q.  Did  you,  as  superintendent  of  mining,  become  familiar 
with  the  ore  deposits  on  Mine  Hill,  in  the  township  of 
Hardyston,  as  well  as  those  at  Sterling? 

A.  I  did. 

Q.  What  was  the  exposed  out  crop  of  the  vein  on  Mine 
Hill  commonly  called  ? 

A.  Franklinite. 

Mr.  T.  N.  McCarter  :     Is  not  this  too  late,  if 
the  Court  please.  ^/^ 

Mr.  Collins  :     1853. 

The  Court ;     No  ;  I  think  I  will  admit  that. 

Mr.  T,  N.  McCarter :     We  pray  an  exception. 

The  Court :     Take  an  exception. 


20 


Q.   What  explorations  on  the  vein  or  veins  on  Mine  Hill  3Q 
did  you  make,  and  what  did  you  discover,  and  when  ? 

A.  When  I  went  there  first  there  had  been  some  little 
work  done  at  three  or  four  different  places. 

By  the  Court ; 

Q.  Where? 

A.  On  Mine  Hill. 


40 
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Further  direct : 

Q.  Well,  where? 

A.  One  was  near  what  yon  call  the  Ding  Dong;  that 
was  the  largest  opening  that  had  been  made  there  ;  I  don't 
know  how  long  it  was  made  before  1  went  there. 

Q.  Where  else? 

A.  And  the  one  near  the  Hamburg  road,  the  Weights 
and  Measures  opening,  and  what  they  called  the  Brown  or 
iQ  Cedar  Tree  opening;  and  the  Buckwheat  Field. 

Q.  Those  run  south  of  Mine  liill  % 

A.  South  of  Mine  Hill. 

Q.  The  last  three  ? 

A.  The  last  three. 

Q.  Now.  what  did  you  discover  south  of  the  Hamburg 

Road  ? 

A.  Thei-e  was  the  best  showing  of  the  red  oxide. 

Q.  It  is  suggested,  I  first  have  you  state  your  explor- 
ations what  you  did  ? 
o()  A.  The  first  work  I  done  there  was  at  this  opening 
known  as  Ding  Dong  there.  I  went  thereto  work  because 
red  oxide  was  exposed,  and  there  was  several  tons  had  been 
mined  out  and  we  worked  there  for — oh,  considerable  — 
several  months,  and  then  1  moved  the  men  from  there  to 
the  Hamburg  road  opening. 

Q.  Why  % 

A.  Because  we — 


30 


Objected  to. 

The  Court :     I  think  what  he  did  is  proper,  not 
the  purpose  or  motive  of  it. 


Q.  What  facts  induced  you  to  leave? 

Mr.  Griggs  ;     We  object  to  that. 
Mr.  Collins:     Facts? 
.  ^  The  Court :     You  withdraw  the  other  question  ? 
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Mr.  Collins  ;     Yes,  sir. 

The  Court  :     It  is  objected    to;  it  is  excluded, 
take  an  exception. 

Mr.  Collins:     We  take  an  exception. 

Q.  What  did  j'onr  mining  tliere  disclose  ? 
A.  It  disclosed  tliei-e  was  more  red  .oxide. 
Q.  No  ;  what  did  your  mining  at  the  Ding  Dong   dis- 
close ?  ...  ^^ 

A.  Well,  it  showed  us  there  was  red  oxide,  but  Mr. 
Detmold  came  there — can  I  explain  this  ? 

Mr.  Collins  :     See  if  they  object.     Do  you  ob- 
ject to  his  stating  what  Mr.  Detmold  said  ? 

Mr.  T.  N.  McCarter  :     Yes. 

Mr.  Collins  :     1  submit  it  is  proper,   the  presi- 
dent's instructions.  20 

The  Court  i    Take  an  exception. 

Mr.  Collins  :     We  except. 

Q.  Go  on  ? 

A.  What  was  the  question  ? 

Q.  (Question  read  as  follows  :  "  What  did  your  mining 
at  the  Ding  Dong  disclose  ?) 

A.  I  should  consider  considerable  red  oxide  and  frank- 
liiiite.     We  named  it  No.  1  Opening.  ^^ 

Mr.  T.  N.  McCarter  :     This  is    Hamburg   road 
now  ? 

Mr.  Collins  :     No  ;  he  is  coming  to  that  now. 

Q.  Then  you  went,  you  say,  by  the  president's  instruc- 
tions, to  another  place  ? 

A.  Near  the  Hamburg  road.  ^q 
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Q.   VVliat  did  your  explorations  tliere  disclose  ? 
A.  Considerable  red  oxide. 
Q,   How  situated,  relative  to  the  frankliuite? 
A.  It  lay  along  side  of  it. 
Q.  On  which  side? 

A.  It  was  reversed  from  Sterling,  because  this   was   un- 
derneath— 

<■> 

Mr.  T.  N.  McCarter :     Never  mind  about  Ster- 
ling, you  were  not  asked  about  that. 
10  " 

The  Court ;     Answer  the  question  and  stop. 

A.  Underneath,  and  the  franklinite  was  on  top. 
Q.  How  wide  a  vein  of  red  oxide  ? 
A.  Probably  at  that  time  it  was  four  feet. 
Q.  How  did  it  compare  in  its  appearance    with    the   red 
oxide  bed  at  Sterling  ? 


20 


Mr.  T.  N.  McCarter ;     We  object. 

The  Court ;     Admitted. 

Mr,  T.  IST.  McCarter:     We  pray  an  exception. 


30 


The  Court :     Take  an  exception. 

Q.  Proceed  ? 

A.  There  wasn't  quite  as  much  red  oxide  into    it ;   there 
40    was  more  franklinite. 
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Q.  Bat  in  general  constituency  I  mean? 

A.  It  was  about  the  same. 

Q.  Now,  then,  what  did  yon  do  in  tlie  year  1853,  in  the 
way  of  mining  ? 

A.  We  mined  all  summer.  We  made  quite  a  large 
opening  at  the  Ding  Dong,  and  also  south  of  the  Hamburg 
road. 

The  Court :     Try  and  not  repeat,    Mr.   Collins, 
this  is  already  stated  before.  10 

Q.  You  mined  what  ? 

A.  Red  oxide. 

Q.  Now,  what  did  you  do  with  the  franklinite  part  of 
the  vein  ? 

A.  We  left  it  standing. 

Q.  How  did  you  secure  it,  if  at  all  ? 

A.  We  timbered  it. 

Q.  Explain  that? 

A.  We  put  timber  in  to  support  it,    keep   it   up   against  20 
the  rock  in  its  place,  and  what  came  down,  why,  we  had  to 
select  it. 

Q.  What  did  you  do  with  it  ? 

A.  Put  it  one  side. 

Q.  What  did  you  do  with  the  red  zinc  ore  that  you 
mined  ? 

A.  We  piled  it  up  there  ;  we  didn't  ship  any. 

Q.  Now,  what  did  you  do  in  1864. 

A.  We  mined  there  at  both  these  places  and  shipped  the 
ore.  30 

Q.  Where  to? 

A.  To  Wood  port. 

Q.  For  what  destination? 

A.  To  go  to  the  works  in  Newark. 

Q.  What  kind  of  ore? 

A.  Red  oxide. 

Q.  What  was  it  called  ? 

A.  Red  zinc  ore  ;  red  oxide. 

Mr.  R.  H.  McCarter :     That  last  question  is  ob-  40 
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jected  to,  whiit  the  oi-c  that  wi*s  shi})pe(]  in  1^54: 
was  calle(h 

The  Court ;'  1  don't  see  the  importance  of  it, 
if  you  object  to  it,  it  relates,  you  see,  to  the  ore 
at  both  places.  Mine  Hill  and  Sterling  Hill. 

Mr.  Collins  :  Mine  Hill,  my  question  is  limited 
to— 

to  The  Court :     No ;  your   question    was  what  it 

was  called,  because  he  had  previously  stated  in 
answer  to  your  question  that  he  had  mined  at 
both  places. 

Mr.  T.  JST.  McCarter :  He  means  the  Ding 
Dong  and  Hamburg  road  by  "  both  places,"  isn't 
that  right,  Mr.  Collins. 


20 


30 


Mr.  Collins  ;     Yes,  sir. 

The  Court :     Oh,  then  I  will  allow  it  to   stand, 
take  an  exception. 

Mr.  McCarter  :     We  take  an  exception. 


Q.  Did  you  receive  any  instruction  as  to  how  large  a 
percentage  of  red  oxide  there  should  be  in  the  ore  when 
you  shipped  it  ? 

A.  No  ;  1  don't  know  that  1  ever  had  any  instructions 
^.Q  about  that,  but  the  instructions  I  did  get — 


1093 

Mr.  T.  N.  McCarter  :     "Wait ;  that  answers  the 
question. 

Q.  What  were  the  instructions? 

Mr.  T.  N.  McCarter  :     We  object  to  the   ques- 
tion. 

A.  To  send  the  best  red  zinc  ore  we  could  find. 

Mr.  T.  N.  McCarter  :     He  has   just   said    that  1^ 
he  had  no  instructions. 

Q.  What  percentage  did  you  put  in  the  minimum  you 
shipped? 

Mr.  T.  N.  McCarter  :     I  don't  suppose  he   put 
any  of  it  there. 

Q.  Describe  the  percentage  of  red  oxide  in  tlie  ore   you 
shipped,  and  state  what  you  did   with    the   red    oxide   ore  20 
you  did  not  ship  ? 

Mr.  Griggs:     One   moment;    it   don't   appear 
that  this  witness  knew  anything  about  percentages. 

Mr.  Collins :     He  is  a  practical  ininer. 

The  Court :     Proceed  ;  I  will  take  the  question. 

A.  About  thirtj'-five  per  cent.  I  should  think  of  red 
oxide.  QQ 

Q.  In  what  ? 

A.  In  the  ore. 

Q.  In  the  ore,  what  ? 

A.  That  we  shipped? 

Q.  Now,  what  did  you  do  with  that  that  had  less  in  it  ? 

A.  That  we  selected  out. 

Q.  Where  did  you  put  it? 

A.  On  one  side  at  the  mine  bank. 

Q.  Was  this  applicable  both  to  Mine  Hill  and  Sterling 
Hill  ?  40 
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Mr.  T.  N.  McCarter  :  We  object  to  that;  it 
don't  appear  that  they  mined  at  all  at  Sterling 
Hill  at  that  time. 

The  Court ;     I  sustain  the  objection. 

Q.  Did  you  mine  also  at  Sterling  Hill  ? 

A.  I  did. 

Q.  In  1853  and  1854? 

A.  In  1853  and  1854. 

Q.  Now,  I  asked  you  the  question  whether  what  you  say 
as  to  percentages  was  applicable  both  to  Mine  Hill  and 
Sterling  Hill? 

Mr.  T.  N.  McCarter :     Objected  to. 

The  Court :  Will  counsel  kindly  tell  me  what 
value  that  will  be  in  this  case  ? 

Mr.  Collins  :  I  expect  to  prove  that  even  the 
red  oxide  ore  was  not  valuable  for  zinc  manufac- 
lire  unless  it  had  30  to  35  per  cent,  of  red  oxide, 
and.  what  liad  lessthan  tliat  was  put  to  one  side, 
and  remained  there  until  1860,  and  I  propose  to 
tell  the  history  of  it,  when  the  new  process  came 
in. 

The  Court :  I  am  very  obtuse  this  morning,  it 
does  not  enlighten  me  at  all  as  to  the  value  it  had 
in  the  case. 

^^  Mr.  Collins  :     We  offer  it    to   show    what   was 

then  required  in  the  state  of  the  arts,  that  it  should 
have  a  very  large  percentage  of  red  oxide  of  zinc. 

Mr.  T.  N.  McCarter:  I  don't  suppose  this 
witness  knows  a  thing  about  the  state  of  the   arts. 

The  Court :  The  question  is  whether  they 
shipped  the  same  percentage  from    Sterling   Hill. 

^Q  Mr.  Collins:     My  question    was — yes,    whether 
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the  same  at  Sterling  as  at  Mine,  and  they  objected 
to  in  on  the  ground  that  we  had  not  shown  that 
they  mined  at  Sterling ;  we  have  now  shown  that. 

The  Court ;  I  will  admit  it.  Counsel  must  get 
through  as  rapidly  as  possible ;  it  can't  certainly 
have  but  the  very  remotest  bearing  on    this    case. 

The  Witness  :     What  is  the  question. 

Mr.  T.  N.  McCarter :  We  ask  an  exception  on 
the  ground  that  it  has  no  bearing  on  this  case. 

The  Court :     Take  an  exception. 
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20 


Q.  The  same  at  Sterling  Hill  as  at  Mine  Hill ;  the  same 
percentage  ? 

A.  About  the  same. 

Q.  Now,  for  how  long  did  this  practice  of  shipping  only 
such  ore  as  had  the  parcentage  you  speak  of,  and  putting 
the  other  aside,  continue  ?  gQ 

A.  It  must  have  continued  three  or  four  years. 

Q.  Do  you  know  what  the  Wetherill  process  is  ;  do  you 
know  the  Wetherill  process? 

A,  The  furnace. 

Q.  You  have  seen  it  in  operation  ? 

A.  Oil,  yes. 

Q.  Where? 

A.  At  Newark. 

Q.  After  the  Wetherill  process  came  in — do  you  know 
when  that  was,  when  it  got  in  operation  ?  aq 
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A.  I  think  that  was  in   1865. 

Q.  No,  the  "Wetherill  process,  I  mean  the  Wetherill 
hearth,  at  Bethleliem  ? 

A.  Bethleliem — it  was  later,  some  four  or  five  years. 

^^y  the  Court  : 

Q.  Can  you  tell  us  when  the  Wetherill  process  was  in- 
troduced ? 

A.  I  think  it  was  some  four,  five  or  six  years  after  I  went 
with  the  company  ? 

Further  direct  : 

Q.  After  that  was  introduced   did    you    send    down    ore 
with  less  percentage? 
'  A.  We  did. 

Q.  What  percentage? 

A.  Oh  it  would  run  down  to  20  per  cent. 

Q.  Of  red  oxide? 

A.  Of  red  oxide. 

Q.  Now,  then,  we  will  come  to  your  mining  on  Mine 
Hill.  You  said  you  mined  some  in  1853.  About  how 
much  ? 

A.  I  couldn't  tell  you,  probably  two,  three,  four  or  five 
hundred  tons. 

Q.  And  in  1854? 

A.  We  mined  two  or  tliree  hundred  tons. 

Q.  Do  you  know  of  the  parcel  of  land  tliat  crosses  the 
vein  or  veins  on  Mine  Hill  that  has  been  spoken  of  as  the 
parallelogram  ? 

A.  I  do. 

Q.  Do  you  know  where  the  line  of  that  parallelogram 
was  claimed  to  run  by  the  New  Jersey  Zinc  Company  ? 

A.  I  did  at  the  time. 

Q,  Where  with  relation  to  the  line  that  has  now  been 
fixed  on  the  iron  pins. 

A.   Well,  the  iron  pin  now  is  north. 

Q.  Of  where  it  used  to  be  ? 

A.  Of  where  it  used  to  be. 
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Q.  Of  where  tlie  line  used  to  be  claimed,  north,  higher 
lip  on  the  map  ? 

A.  Yes. 

Q.  Was  your  mining  at  what  you  call  No.  1,  near  the 
Ding  Dong  shaft,  within  the  lines  of  of  the  parallelogram 
as  they  claimed  ? 

A.  It  was. 

Q.  Now,  by  the  way,  was  Mr.  Isaac  Shiner  employed  by 
the  New  Jersey  Zinc  Company  to  run  that  line  ? 

A.  He  was. 

Q.  Did  he  make  a  map  ? 

A.  He  did. 

Q.  Were  you  familiar  with  it? 

A.  I  was. 

Q.  Did  you  have  it  in  your  possession  for  a  while? 

A.  I  did  for  a  number  of  years. 

Q.  And  to  whom  did  you  give  it? 

A.  I  gave  it  to  Mr.  Thomas  N.  McCarter. 

Q.  Now,  is  this  it  ? 

Mr.  Collins :  I  show  him  the  original  map 
annexed  to  the  bill  of  complaint,  New  Jersey 
Zinc  &  Iron,  complainant,  against  Charles  W. 
Trotter,  and  others,  tiled  in  Chancery,  November 
18,  1892. 

Mr.  T.  N.  McCarter ;     Allow  me  to  look  at  it 
a  moment  before   you   hand    it   to   him.       (Map 
handed  to  counsel.)     Now,   your  statement  can- 
not be  correct,  because  this  is  a  tracing  copy,  and  30 
you  said  it  was  the  original. 

Mr.  Collins  ;  I  thought  it  was  until  I  looked 
at  it. 

Q.  Is  this  the  one  you  handed  to  Mr.  McCarter  ? 

A.  It  is  a  copy. 

Q.  Is  that  a  copy  of  the  Shiner  map  ? 

Mr.  T.  N.  McCarter  ;     I  object  to  the  question.   40 
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Q.   Are  yon  familiar  with  it  to  tell  whether — 

The  Court ;  The  value  of  a  copy  is  in  its  beino^ 
correct ;  cati  anybody  but  one  who  is  a  surveyor, 
or  has  compared  it  and  examined  it,  say  it  is 
correct  ? 

Mr.  T.  N.  McCarter :     We  have  not. 
Mr.  Collins :     I  shall  not  press  it. 


Q.  Now,  did  you  assist  Mr.  Shiner  in  his  surveys  for 
that  map? 

A.  I  did. 

Q.  Had  you  learned  where  the  line  ran  as  the  company 
claimed  it ;  had.  yon  learned  it? 

A.  I  learned,  before. 

Q.  From  whom  ? 

A.  From  CoL  Samuel  Fowler,  and  from  Farrington  and 
from  Curtis. 

Q.  Now,  the  red  oxide  yon  found  at  that  place  you  call 
No.  1,  near  the  Ding  Dong;  how  did  that  lie  with  regard 
to  the  rest  of  the  vein  ? 

A.  You  mean  in  position  ? 

Q.  Yes? 

A.  It  laid  the  same  as  at  Hamburg  road  ;  it  laid  under 
the  fanklinite. 

Q.  Now,  after  you  had  mined  in  1853  and  1854,  wh^re 
did  you  do  most  of  your  mining  for  the  company  ? 

A.  We  mined  at  other  places  you  know,  in  1853,  besides 
these  two  places  that  1  have  mentioned  to  you,  that  you 
did  not  ask  me. 

Q.  Where? 

A.  At  the  Weights  and  Measures  opening. 

Q.  What  did  yon  find  there? 

A.  We  found  red  oxide  and  franklinite. 

Q.  How  much  red  oxide  did  you  mine  out  of  there? 

A.  Well,  I  should  think  probably    twenty-five  or  thirty 
tons. 
40       Q-   How  did  it  exist  there? 
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A.  It  existed  in  tlie  body,  with  the  franklinite  that  had 
no  red  oxide  in  on  tlie  hanging  wall. 

Q.  What  did  jon  do  with  that? 

A.   We  left  it  standing^. 

Q.  The  franklinite  ? 

A.  The  franklinite. 

Q.  What  did  jou  do  with  the  oxide  of  ore  that  you 
mined  out? 

A.  We  shipped  that  in  1854:.  There  is  a  portion  of  it 
there  yet.  -.q 

Q,  Were  you  there  when  these  pieces  that  Mr.  Blake 
identified  as  that  sort  of  ore  were  dug  out  of  the  bank,  or 
not,  I  don't  remember  ? 

A.  I  was. 

Q.  And  you  have  seen  them  produced  here  by  Mr. 
Blake  ? 

A.  I  was  there  witli  him  when  he  dug  them  up. 
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By  Mr.  T.  N.  McCarter 

Q.  Who  dug  them  up  ? 
A.  When  he  broke  them  up  ? 
Q.  Mr.  Blake? 
A.  Yes. 


Further  direct : 

Q,  Broke  them  out  ? 

A.  There  was  a  lump  that  liad  been  thrown  out  tiiere. 
Q.  You  don't  know  whether  those  are  the  ones   produc- 
ed here  or  not  ? 
A.  Yes. 

Mr.  Griggs  Now,  that  is  a  leading  ques- 
tion. He  said  he  was  there  when  Bhike  duo- 
those  samples  out,  and  now  he  asks  him  to  say 
that  he  don't  know  whether  those  are  the  ones  or 
not. 

The  Court  :     The  Court  can  only  act  on  an  ob- 
jection. ^Q 


30 
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Q.  Now,  where  did  you  mine — did  you  receive  letters 
of  instruction  from  Mr.  Detraold,  the  president  of  the 
New  Jersey  Zinc  Company,  to  you  as  superintendent  ? 

A.  I  did". 

Mr.  Collins  :  Mr.  Thompson,  can  you  lielp  us 
now,  to  save  time,  to  tell  us  the  ones  that  were 
admitted  last  time? 

Q.  I  show  you  this  letter,  and  ask  you  if  you  received  it 
in  due  course  from  Mr.  Detmold  ? 

Mr.  R.  H.  McCarter :    Same  objection  as  before. 

The  Court  :  You  cannot  take  an  objection  to 
his  showing  him  the  letter. 

A.  Yes. 

Q.  At  about  its  date  ? 
A.  Yes,  sir. 


20 
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Mr.  Collins:  I  offer  that  letter  in  evidence, 
and  I  propose  to  ask  him  some  questions  about  it. 

Mr.  T.  N.  McCarter :  We  object  to  the  admis- 
sion of  the  letter  in  evidence.  It  is  said  to  be  in- 
struction from  Mr.  Detmold.  I  think  what  the 
witness  did  is  proper,  but  what  instructions  lie 
got  from  Mr.  Detmold  arc  not  proper. 

The  Court  :  I  did  hope  that  this  detail  would 
not  encumber  this  case,  as  it  seems  to  me  it  does, 
but  I  shall  be  obliged  to  let  it  come  in. 

Mr.  McCarter  ;     We  pray  an  exception. 

The  Court :     Take  an  exception. 


40 
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Mr.  Collins:  I  will  read  that  part  of  it  wliicli 
is  marked  in  blue  onl3^  It  is  dated  March  30, 
1853. 

"On  Mine  Hill  I  am  v^ery  desirous  that  the  zinc  vein 
should  be  proved  at  the  earliest  moment  ;  this  von  can  do 
by  following  the  crop,  and  sinking  on  it,  and  we  can  then 
see  how  it  improves  in  going  down." 

(Said  letter  marked  Exhibit  Detmold,  No.  1.)      ^^ 

Q.  In  obedience  to  that  letter  what  did  you  do  ? 

A.  I  moved  the  men  back,  from  where  we  had  been 
working,  up  near  the  Hamburg  road,  and  there  we — 

Q.  This  was  March  30,  1853,  this  was  the  first  letter  you 
got^ 

Mr.  McCarter  :  Let  him  tell.  He  is  going  to 
tell  what  he  did,  why  do  you  interject  an  inter- 
ruption ? 

20 

Mr.  Collins  :     Because  I  want  to  liave  the  wit 

ness  give  his  testimony  correctly. 
Q.   You  have  said  that  you  did  not  begin  to  work — 

Mr.  T.  N.  McCarter:  1  object  to  this  question  ; 
the  witness  partly  answered  a  question  when  Mr. 
Collins  interrupted  him  with  something  intended 
to  be  a  correction,  and  now  he  is  proceeding  to 
cross-examine  him  about  it. 

30 

The  Court ;  The  Court  seems  powerless  to  pre- 
vent the  interruption  of  a  witness  while  he  is  an- 
swering a  question,  but  has  not  completed  the 
answer.  I  think  he  ought  to  be  permitted  to 
complete  the  answer  fully. 

Let  the  question  be  read. 

(The  stenograplier  read  the  question  as  follows  : 
"In  obedience  to  that  letter  wliat  did  you  do  ?")       ^q 
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The  Court :     Answer  that  question. 

Mr.  McCarter :      lie    has   already   answered    a 
part  of  it. 

The  Witness;     After  I  had  taken    my  position 
as  superintendent  then  I  put  the  men  to    work — 

The  Court :      The   question    is   what   you    did 
after  the  receipt  of   that    letter    which    has    been 
^^  shown  you,  and  its  contents  partly    read.       What 

did  you  do  then  ? 

Mr.  McCarter :     In    obedience   to   tliat   letter, 
the  question  is. 

Tlie  AVitness  :     I  went  to  Mine  Hill  and  started 
to  sink  these  shafts. 


20 


By  the  Court : 

Q.  Where? 

A.  Near  the  Hamburg  road. 

The  Court :     Proceed. 


Further  direct : 

Q.  On  what  vein  ? 

A.   On  tlie  red  oxide  vein. 

Mr.  Collins:     Now,  the   next   letter   is    dated 
February  25,  1854. 

Q.  I  show  you  a  letter  of  tliat  date  ? 

Mr.  McCarter  :     That  has  not  been  offered   be- 
fore on  this  trial  ? 

Mr.  Collins:      No;  it  was  at  the    last  trial,   and 
^0  admitted. 


1103 
Mr.  McCarter ;     We  object  to  it. 
The  Court ;     I  will  admit  it,  take  an  exception. 
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Mr.  Collins  :     It  reads  as  follows  : 

February  25,  1854. 
John  George,    Esq., 

Dear  Sir  : — I  noticed  this  morning;  at  the  railroad  depot, 
Jersey  City,  several  barrels  containing  franklinite  directed 
to  Col.  Curtis.  I  examined  the  ore  and  it  looked  to  me  20 
very  much  like  the  zinc  ore  from  Franklin  or  Mine  Hill, 
for  all  through  it  there  were  small  quantities  of  the  red 
oxide  of  zinc." 

Mr.  Collins  :     That  will  be  exhibit,    Detmold, 

No.  2. 

Mr.  T.  N.  McCarter :  It  seems  to  me  that 
certainly  cannot  be  admissible.  It  is  no  instruc- 
tion to  the  witness,  but  simph^  a  narration  of 
what  lie  saw  at  the  depot.  How  can  that  be 
evidence  in  this  case  ? 

The  Court :  You  have  your  exception.  If 
counsel  propose  to  put  them  in  this  way,  I  will  let 
them  take  that  risk.     Let  me  see  that  last  letter  ? 

Mr.  Parker:     It  was  admitted  at  the  last  trial. 

The  Court  ;  Then  it  was  my  error  at  the  last 
trial,'!  marked  the  wrong  part.     It  maj'  be.  4.0 


not 

(The  Court  examines  letter.)  I  am  very  mncTi 
inclined  to  think  I  did  mark  the  wrong  part  of 
that  letter,  and  marked  the  part  which  ought  not 
to  have  gone  in.  and  left  the  other  part  out,  on 
.  the  theory  of  counsel,  and  if  they  offer  it  now  I 
will  hear  counsel  on  it,  because  I  have  assumed 
that  counsel  knew  what  was  marked  in  this 
matter,  and  made  their  objection  accordingly. 

Mr.  McCarter  :     It  was  here  at  the  last  trial, 
^^  but  precisely  what  was  marked  1  could  not    carry 

in  my  recollection  from  that  time  until  now. 

The  Court :     I  suppose  it  appears  in  the  record. 

Mr.  McCarter  :  Well,  I  have  copies  of  thera 
in  my  possesion.  We  objected  to  them  on  the 
last  trial,  and  renew  our  objection. 

The  Court:     So  I  suppose;  but  I  suppose    the 
OA  objection  related  to  the  part  that  was  marked. 

Mr.  R.  U.  McCarter:  The  fact  is  that  they 
are  all  on  the  record,  although  but  a  portion  of 
them  were  admitted. 

The  Court :  You  offer  the  rest,  and  ask  that 
the  rest  be  received? 

Mr.  Collins  :     Yes,  sir. 

30  Tlie  Court:     And  the  other  side  objects  to  the 

blue  pencil  part.  I  will  hear  counsel  as  to  the 
rest,  because  it  does  not  appear  to  conclude  them 
by  my  ruling  upon  it. 

Mr.  McCarter :  I  object  to  the  rest  of  it  as 
having  absolutely  no  application  to  or  reference 
to  anything  in  tliis  case ;  the  instruction  does  nwt 
relate  to  the  character  of  the  ore,  simply  directs 
him  to  do  and  see  what  is  going  on,  and  report  tt» 
4Q  him. 
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The  Court:  Well,  I  would  admit  that.  I 
think  it  is  clearly  my  error  in  marking  at  the  last 
trial — for  the  reason  that  it  may  afford  some 
reference  of  a  rejection  of  a  certain  compound  of 
zinc  by  this  company,  or  the  company  that  was 
the  predecessor  of  this  company. 

Mr.  McCarter  :     We  pray  an  exception. 


la 


Mr.  Collins  :  This  reads  ;  "  I  wish  you  would 
go  up  to  Mine  Hill  as  soon  as  the  weather  will 
permit,  and  try  and  find  out  whether  there  is  any 
one  mining  there,  or  whetlier  any  ore  has  been 
sent  from  there,  and  then  let  me  hear  from  you 
about  it.  There  will  be  a  good  deal  of  noise 
made  about  the  Mine  Hill  franklinite  this  spring, 
and  I  wish  to  be  kept  informed  of  what  is  going  on 
there."     February  25,  1854. 

Said  letter  marked  Detmold  No.  2.  30 

Q.   Did  you  get  up  there  ? 

A.  I  did. 

Q.  What  did  you  find  out  ? 

A.  1  found  out  where  Curtis  got  this  ore. 

Q.  Where  was  it  ? 

A.  In  the  hanging  wall  of  the  Southwest  opening. 

Mr.  McCarter :  I  object  to  the  last  answer  in 
the  shape  in  which  it  is  now.     He  says   he   found   4.Q 
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out  vvliere  Curtis  got  tliis  ore ;  whether  he  found 
out  that  by  what  somebody  else  told  him,  or  liow 
he  found  it  out  does  not  appear.  In  its  present 
shape  it  involves  hearsay. 

Q.  Did  you  find  the  raining  actually  going  on  or  not  ? 
A.  I  found — 

Mr.  MeCarter  :     The  Court  did  not  rule  on  rav 
objection. 

Mr.  Collins  :     My  purpose  ^as  to  obviate   the 
objection. 

The  Court:     If  you  can  find  out  how  he  knows 
wiiat  he  said,  you  can  do  it. 


Mr.  MeCarter:     And  if  he  can  show  how  it  is 
aterial  t< 
this  from. 


material  to  this  issue  to  show  where  Curtis  got 
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30 


The  Court ;     Well,  I  will  take  up  one  at  the 
time. 

Q.  How  did  you  find  out  where  this  f  ranklinite  ore  had 
been  taken  from  ? 

A.  I  mined  this  very  ore  and  had  it  all  piled  up. 
Q.  Well,  you  said  Col.  Curtis  had — 

Mr.    MeCarter :      Let    him    finish    his   answer. 
You  ask  him  how  he  found  out  ? 

The  Court ;     What  is  your  answer  ? 
The  Witness:     I  was  going;  to  tell. 
The  Court ;     Well,  go  on,  don't  stop. 

The  Witness :     I  found  that  the  heap  had  been 
taken  away. 

40       Q-  All  ? 


HOT 

A.   A  part  of  it,  and  the  men  that  I    had   been    working 
there  told  me  that  it  was  shipped  by  Curtis. 

The  Court  :     Yes ;  strike  it  out. 

Mr.  Collins  :     All  have  to  be  stricken  out  ? 

The  Court :     Yes. 

Mr.  McCarter  ;  1  don't  think  so  ;  I  think  that 
he  mined  the  ore  and  piled  it  up,  is  competent.       jq 

The  Court :     Then  I  will  leave  it  all  in. 

Mr.  McCarter  :  I  would  rather  have  it  all  in. 
What  the  man  told  him  did  not  make  it  this  ore 
that  he  had  mined. 

The  Court :  Y^es  ;  but  it  was  all  connected  with 
this.     Proceed. 


Q.  Now,  Mr.  George,  where  did  you  do  the  bulk  of  your 


20 


mining  ? 


A.  At  the — 

Q.  I  mean  on  either,  both  Sterling  and  Mine  Hill  ? 
Al.  You  mean  in  the  first  part  of  my  going  there? 
Q.  Yes? 

A.  At  the  Hamburg  road  opening  and  at  No.  1. 
Q.  That  was  at  Mine  Hill  ? 
A.  Mine  Hill. 

Q.  But  when  did  j^ou — you  were  mining  at  Sterling  Hill 
at  the  same  time  ?  .  ^^ 

A.  Oh,  yes. 

Q.  Now,  where  did  you  do  most  of  the  mining  ? 
A.  At  Sterling  Hill  ? 

Q.  That  is  what  I  wanted  to  know,  what  vein  ? 
A.  On  the  red  oxide   vein. 

Mr.  R.  H.  McCarter  :     Well ! 

The  Court ;     The  rulini;  of  the  Court  does  not 
seem  to  make  any  difference.   ^  40 
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Mr.  Collins :  Does  jour  Honor  exclude  the 
question. 

The  Court  ;     As  I  have  before,  I  will. 

Mr.  Collins  :     We  except. 

The  Court :  Anything  that  tends  to  show  an 
exclusion  of  ore,  is  one  thing;  an  inclusion  of  an 
ore,  does  not  prove  the  exclusion  of  others. 


Q.  Now,  did  jou  know  Alexander  C.  Farrington  ? 
A.  I  did. 

Q.  Did  he  visit  Mine  Hill? 
A.  He  did. 

Q.   When  did  you  see  him  there  ? 
A.  In  June,  1853. 

Q.  In  June,  1853.     Did  you  have  any  conversation  witlis 
him  about  the  ores  on  Mine  Hill  ? 

A.  I  did. 
20 

Mr.  McCarter :     One  moment,    I   object    to    a 
conversation  with  Farrincjton. 


o 


Mr.  Collins ;  Well,  I  am  coming  to  it,  may  as 
well  have  the  objection  now\  I  am  about  to  ask 
him,  as  I  have  other  witnesses,  what  Farrington 
called  these  ores ;  because  it  was  permitted  to 
them  to  show  what  he  called  it  to  Mr.  Squier. 
Your  Honor  permitted  like  questions  to  those 
30  I  want  to  ask,  sir  ;  to  show  what   he    called    it    to 

others. 

The  Court ;     The  same  objection  ? 

Mr.  McCarter  :  We  object,  if  the  Court  please, 
because  it  is  in  1853,  and  when  the  New  Jersey 
Franklinite  Company,  of  which  Fairington  was  a 
pronjinent  operator  and  manager,  and  which  it  is 
proved  by  Howell  and  Curtis,  he  was  then  opeia- 
■iO  ting  for  t;iie  New  Jersey  Franklinite  Company, or 
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under  their  authority,  and,  of   conrse,    he    would 
call  it  franklinite  tlien, 

Mr.  Collins  ;  That  might  effect  the  weight  of 
the  testimony. 

Mr.  McCarter :  What  he  told  them  another 
time  would  only  be  admissible  to  show  he  didn't 
say  it  when  Squier  says  he  did.  If  there  was  rea- 
son for  saying  it  at  one  time,  and  not  at  another, 
it  completely  divests  this  evidence  of  all  effect 
and  legality. 

The  Court  :  For  the  reason  I  gave  on  the  for- 
mer trial,  I  will  admit  it  at  this  time.  Take  an 
exception. 

Mr.  McCarter  ;     Exception,  please. 


20 


Q.  Did  Mr.  Farrington  designate  these  ores? 

^  -  30 

Mr.  McCarter  :     Objected  to. 

Q.  By  names  ? 

Mr.  McCarter  :  If  he  had  a  conversation  with 
Farrington,  he  ought  to  state  what  it  was. 

The  Court :  This  is  only  preliminary,  I  sup- 
pose, to  see  whether  there  was  a  conversation  by 
which  he  did  do  so.  ^q 
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A.  He  did. 

Q.   Wliat  name  did  he  give  tlieni,  what  did  he  say  ? 

A.  He  went  along  the  liill  with  me  and  he  saw  where    I 
liad  been  working,  and  then  he  pointed   out  the    different 
ores,  the  red  oxide. 
■   Q.  Wliat  did  he  call  that? 

A.  Belonging  to  the  New  Jersey  Zinc  Company. 

Q.  What  did  he  call  it  ? 

A.  Red  oxide. 
10        Q-   What  other — 

Mr.  R.  H.  McCarter  :  I  don't  think  this  is  the 
proper  wa}'  for  the  witness  to  detail  a  conversa- 
tion. 

Q.  State  what  he  said  ? 

Mr.  McCarter:     I  object  to  that. 

Mr.  Collins :     How  am  I  to  satisfy  you  ? 

Mr.  McCartei- ;  The  witness  has  alreadv  under- 
taken  to  state  what  he  said,  and  he  gave  an  ob- 
jectionable answer,  one  which  3'ou  have  no  right 
to  inquire  about. 

Q.  Give  the  conversation  ? 

Mr.  Griggs  :     We  object  to  that. 

30       Q.  On  this  subject  ? 


Mr.  Griiras :  The  course  of  the  examination 
before  has  been  to  ask  what  it  was  commordy  call- 
ed ;  1  suppose  it  may  be  competent  to  ask  what 
Farrington  called  it ;  but  a  conversation  between 
this  witness  and  somebody  else  at  that  time  in- 
volves claims  and  statements,  and  everything  of 
that  kind,  the  tendency  of  which  is  to  mislead  the 
jury  entirely,  so  that  we  would  have  in  this  case 
AQ  the  actual  ciaim  made  by  our  enemy  in  1853  with 
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reference  to  this    very    property,   put   in    liere  to 
bind  ns. 

The  Court :  I  have  admitted  evidence  as  to 
Farrington  called  this  at  a  period  somewhere  near 
1848,  when  he  is  proved  to  have  called  it  some- 
thing, and  I  will  admit  it  again.  Of  course,  if  at 
that  time  iiis  interests  were  adverse,  and  were 
such  as  made  his  calling  it  a  different  name  from 
what  he  had  called  it  before,  that  would  be  a 
question  for  the  jury  as  to  its  effect  in  evidence. 
I  will  admit  it,  but  it  must  be  a  question  as  to 
what  he  called  it,  not  the  whole  conversation; 
that  is  not  the  question.  Ask  the  question  under 
that. 

The  Witness :     He  called  it  red  oxide. 

Q.  Which,  what  did  he  call  that  ? 

A.  What  I  had  mined. 

Q.  Yes,  and  what  did  he  call  the  other  that  you  had  not  20 
mined  ? 

A,  Franklinite. 

Q.  What  relation  had  he  to  the  New  Jersey  Zinc   Com- 
pany ? 

Mr.  McCarter ;     At  this  time,  the  time  of   this 
conversation  ? 


Mr.  Collins  :     Yes,  sir. 


30 


Q.  Farrington,  what  relation  had  he  to  the  New  Jersey 
Zinc  Company  ? 

A.  He  was  the  mining  engineer. 

Q.  Now,  I  show  you  a  letter  from  Mr.  Detmold — what 
was  he  there  for,  Farrington  ? 

A.  To  show  me  where  the  lines  was,  and  to  point  out  the 
different  places  along  the  vein. 

Mr.  Collins:     I  am  going  to  show  a  letter   that 
was  excluded  on  the  other,  last  case,  because  your   40 
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Honor  did  not  think  it  applied.  I  offer  it  no\r 
for  anotlier  purpose  ;  a  letter  of  the  president  to 
hiir.  giving-  instructions.  I  will  luive  to  glance  it 
over.     This  is  for  a  different  purpose  entirely — 

The  Court ;  Was  not  this  part  marked  in  hlne 
pencil,  admitted  ? 

Mr.  Heckseher  ;     I  just  marked  that. 

Mr.  McCarter :  That  has  been  just  marked 
now,  Mr.  Hecksclier  says. 

I  don't  think  a  party  ought  to  embarrass  this  case 
by  marking  letters  wliich  have  not  been  offerred, 
with  blue  pencil  marks,  indicating  that  it  had 
been  offerred  before. 

The  Court :  It  seemed  to  me  from  the  blue 
pencil  mark  to  have  been.  , 

Mr.  Collins:     No,  sir. 

The  Court :  I  understand  you  offer  it  simply 
for  the  postscript. 

Mr.  McCarter:  I  had  not  seen  that  letter  at 
all ;  1  would  like  to  see  it  before — 

The  Court :     Show  it  to  Mr.    McCarter. 

30  (Letter  handed  counsel.) 

Mr.  McCarter:  We  object  to  the  introduction 
of  that  letter,  if  counsel  proposes  to  offer  it  in 
evidence. 

The  Court :  Show  it  to  the  witness  and  see 
whether  it  is  the  letter. 

Q.  Is  that  a  letter  you  received  from  Mr.  Detmold  at  or 
40   about  its  date? 
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A.  Yes,  sir. 

The  Court:     I  will  admit  the  postscript   to  the 
letter.     TaLce  an  exception. 


20 


10 


Mr.  Collins  :  It  reads  :  '•  You  will  accompany 
Major  Farrington  and  receive  any  directions  he 
may  give  as  to  proving  our  general  veins — he  is 
familiar  with  that  region  and  knows  the  run  of 
the  veins." 

Mr.  McCarter:     That  is   April   20th,    1853. 
This  conversation  relates  to  June,  1853  ? 

The  Court :     Yes. 

Mr.  McCarter  :  And  it  does  not  appear  this 
was  the  first  time  Farrington  was  there. 

The  Court :     Well,  I  will  admit  the  letter. 

We  will  stop  here. 

Said  letter  thereupon  marked  Detmold    ISTo.    3. 

EECESS. 

Mr.  R.  H.  McCarter  ;  Your  Honor  will  recol- 
lect that  we  reserve  the  right  of  calling  a  gentle- 
man who  made  an  analysis.  He  is  here,  and  his 
testimony  will  take  but  a  very  few  minutes,  I  can 
conduct  his  examination  while  we  are  waiting  for 
other  counsel  to  arrive. 

Mr.  Collins  :     We  have  no  objection:  4.Q 
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CHARLES  F.  McKENNA,  sworn  for  the  plaintiff. 

Direct-exarnination  by  Mr.  R.  H.  McCarter  : 

Q.  Dr.  McKenna,  what  is  your  profession  ? 

A.  Chemist. 

Q.   What  education  have  yon  had? 

A.  I  was  graduated  at   tlie   school    of    mines,  Columbia 
College,  twelve  years  ago. 
^A       Q.  And  have  you  since  then  been  conducting  your   pro- 
fession as  a  ciiemist  ? 

A.  Yes,  sir ;  I  have  spent  all  of  these  twelve  years  at  it. 

Q.   Did  you  recently  receive  a  specimen  of  black  ore    to 
be  analyzed. 

A.  Yes,  sir. 

Q.   How  did  it  come  to  you  ? 

A.  Through  Mr.  Charles  Squier. 

Q.  Do  you  recollect  any  marking  on  the  paper? 

A.  Yes,  sir;  the  envelope  was  sealed  with  the  initials  on 
20   the  outside  of  the  flap,  G.  C.  S. 

Q.  And  you  broke  the  seal  ? 

A.  No,  sir  ;  my  assistant. 

Q,  You  saw  the  seal  broken  ? 

A.  Yes,  sir. 

Q.  And  was  that  ore  analyzed  ? 

A.  Yes,  sir. 

Q.  And  did  you  make  the  analysis  ? 

A.   Yes,  sir;  I  made  it  myself. 

Q.  Have  you  the  result  of  that  analysis  here  ? 
30       A.  Yes,  sir. 

Q.  Will  you  please  produce  it  and  state  what  it  was? 

A.  Witness    produces   paper    and    hands   same    to    Mr. 
McCarter. 

Q.  Is  that  the  analysis  ? 

A.  Yes,  sir. 

Q.  Will  you  read  it  please  ? 

A.  JSew  Jersey  Zinc  and  Iron  Company,  New  York,  N. 
Y.     Gentlemen  :     I  have  the  honor  to  report    as  follows  : 

"  The  result  of  my  analysis  of  the  sample  of  mineral  re- 
40  ceived  from  you  May  22d,  and  marked  G.  C.  S.,  viz: 
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Sesquioxide  of  Iron,  71.61  per  cent. 

Oxide  of  Manganese,  8.72       " 

Oxide  of  Zinc,  8.50       " 

Respectfully." 

Q.  And  tliat  was  the  anal_ysis  of  the  specimen    that   you 
had? 

A.  Yes,  sir. 

Mr.  R.  11.  McCarter:     We   offer   tlie   analysis  10 
in  evidence,  and  will    have  it    marked    "  Exhibit 
McKenna." 

Cross-examination  by  Mr.  Parker  : 

Q.  How  much  of  a  piece  did  you  get,  Doctor? 

A.  About  two  ounces. 

Q.  And  you  pulverized  all  of  that  ? 

A.  Yes,  sir. 

20 
Mr.  R.  H.  McCarter:     That  is  all.     1  presume 
Mr.  McKenna  can  be  excused. 

Mr.  Parker  :     Yes,  we  have  no  objection. 

Mr.  R.  H.  McCarter :     We  are    much    obliged 
to  you  gentlemen,  for  your  courtesy. 


30 
GEORGE  C.  STOiNE,  re-called  for  the  plaintiff. 

Further  direct  examination  by  Mr.  R.  H.  McCarter. 

Q.  Did  you  hear  the  testimony  of  Doctor  McKenna  ? 

A.  I  did. 

Q.  What  did  you  have  to  do  with  the  sealing  of  the 
sample  ? 

A.  I  wrapped  the  sample  taken  from  the  piece  produced 
by  Mr.  Squier  in  a  piece  of  paper,  and  wrote  my  initials  on    4/) 
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it ;  sealed  that  in  an  envelope,  and  across  the    point  of  the 
envelope  wrote  ray  initials. 

Q.  And  handed  it  to  whom? 

A.  Mr,  Charles  Sqnier. 

Q,  Who  took  it  to  New    York.      The    piece    was  from 
this  piece  produced  by  Mr.  Squier? 

A.  Yes,  sir. 

Q.   Do  you  remember  how  it  was  marked  ? 

A.  I  do  not;  it  was  spoken   of   as   black   franklinite    at 
{Q   the  time. 

Q.   Do  you  see  the  exhibit  here.     Do  you  know  whether 
it  was  one  of  the  pieces  Marshall  had  gotten  ? 

A.  It  was  one  of  the   pieces   Mr.    Marshall   testified   he 
got  from  the  vein  in  dispute,  by  Mr.  Squier's  direction. 

Q.  From  which  end  did  you  break   the   sample    off,    or 
how  did  you  select  the  little  piece  ? 

A.  It  was  broken  from  one  end   of   the   piece,    a  small 
piece  of  it,  and  a  little  powder,  little  fine  pieces  that  broke 
off  at  the  same  time. 
20        Q-  Well,  that  is  all. 

The  Court :     Cross-examine. 

Mr.  Parker  :     I  do  not  desire  to  ask  any    ques- 
tions. 

Not  cross-examined. 

Mr.  R.  H.  McCarter  :     That  is  all  we  have    on 
that  point. 


30 


The  Court:     Well,  let  Mr.  George  resume  the 
stand. 
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JOHN  GEORGE. 

Direct  examination  resumed  by  Mr.  Collins : 

Q.  That  ore  that  yon  said  you  had  mined,  and  that  the 
workmen  said  Curtis  had  taken  some  of,  what  was  it '': 

A.  Red  oxide  and  franklinite  together. 

Q.  Did  you  ship  any  of  it — you  mined  it  in  1853,  did 
you  ship  any  of  it  in  1853  ? 

A.  1  did  not.  10 

Q.  You  said  you  found  red  oxide  at  that  opening  which 
was  No.  1  ? 

A.  I  did. 

Q.  Was  that  or  not  the  same  vein  that  was  up  near  the 
Hamburg  road  ? 

Mr.  McCarter :  One  moment.  Well,  excuse 
me,  go  on. 

Q.  Go  on  ?  20 

A.  Yes  ;  it  is  the  same  vein,  but  there  is  an  oifset. 

Mr.  McCarter  :     What  is  that  ? 
A.  An  offset. 

Further  direct : 

Q.  Which  way  ? 

A.  In  the  vein,  if  you  are  going  north,  the   veins  where  30 
the  shaft  is  at  the  llambni-g  road,  is  to  a  little  west. 

Q.  Did  the  red  oxide  vein  occur  north  of  the  Hamburg 
road  ? 

Mr.  McCarter :  I  object.  He  has  not  testified 
there  was  any  red  oxide  vein. 

Mr.  Collins:  1  understood  him  so  ;  there  was 
a  deposit  of  red  oxide,  and  alongside  of  it  one  of 
franklinite,  and  they  timbered  the  franklinite.         4.(1 
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The  Court :     I  don't  remember  that  he  charac- 
terized it. 

Mr.  McCarter :     No  ;  it  was  all  part  of  one  vein. 

Q.  The  direct  red  oxide  vein  that  yon  mined  tliere,  that 
laid — you  put  timbers  in  ? 

A.  i  did. 

Q.  Did  it  extend  north  of  the  Hamburg  road  ? 

A.  It  did. 

Q.  How  about  the  red  oxide  that  was  discovered  at  No. 
1  shaft  as  you  have  called  it,  north  of  what  is  called  the 
Ding  Dong  here — how  did  that  develop  ? 

A.  After  we  got  down  about  twenty  feet,  then  the  red 
oxide  ran  out  and  silicate  came  in. 

Mr.  McCarter  :     This  is  No.  1  shaft  ? 
Mr.  Collins:     Yes,  sir. 

Q.  Did  that  red  oxide  extend  south  ? 

A.  It  did  not. 

Q.  When  silicates  came  in,  what  did  you  do  with  the 
ore  ? 

A.   We  threw  it  out. 

Q,  Now,  tell  us  the  extent  of  this  bed  of  red  oxide  ore 
near  the  Hamburg  road? 

A.  Well,  it  was  very  large  ;  we  sank  there  ;  I  think  it  was, 
about  130  or  forty  feet,  and  it  ran  about  four  or  five  feet 
in  depth,  down  about  to  fifty  feet,  we  had  it  fifteen  or  six- 
teen feet  wide. 

Q.  And  then  what  ? 

A.  So  it  kept  on  until  we  got  down  over  a  hundred  feet. 

Q.  How  did  it  eventually — 

A.  Eventually  it  squeezed  up. 

Q.  What  do  you  mean  by  squeezed  up  ? 

A.   Well,  the  vein  got  narrower. 

Q.  Is  that  place  where  that  ore  was  removed,  can  you 
see  what  is  there  now,  and  if  not,  why  not  ? 

A,  I  think  you  can,  but  I  suppose,  likely  it  is  full  of 
^Q  water,  I  don't  know. 
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Q.  That  is  wliat  I  wanted  to  know. 

Mr.  Collins;  Now,  I  would  like  to  offer  the 
other  Detinold  letters  that  were  not  admitted  be- 
fore. I  will  offer  the  Detmold  letters  in  order  to 
have  tliem  identitied,  that  is  all. 

Q.  I  show  you  a  series  of  letters  from  Mr.  Detmold,  ten 
in  number  ? 

Mr,  Griggs  ;     Give  us  the  dates  ? 

Mr.  Collins  :  July  27, 1853  ;  August  15,  1853  ; 
October  15,  1853  ;  December  30,  1853 ;  June  12, 
1851;  July  8,  1854;  July  25,  1854;  September 
14, 1854  ;  January  22,  1856,  and  April  20,  1856  ; 
all  signed  C.  E.  Detmold,  president,  and  addressed 
to  John  George,  superintendent. 

Q.  Did  you  receive  these  from  Mr.  Detmold  in  the  course 
of  your  business  with  him,  you  as  superintendent,   and    he  20 
as  president  of  the  New   Jersey   Zinc    Company,   at   their 
dates,  or  shortly  thereafter  ? 

A.  I  did  ;  yes,  sir. 

Mr.  Collins ;  Now,  I  offer  those.  I  will  pin 
them  together  and  make  one  exhibit. 

Mr.  R.  R.  McCarter  ;     We  object,  of  course. 

Mr.  Collins:  You  object,  and  they  are  excluded 
1  1  ni 
fore  ? 


30 
as  1  understand  it,  that  is,  they  were  excluded  be- 


The  Court :  Assuming  these  are  what  I  ex- 
amined before  and  rejected,  I  propose  to  reject 
them ;  but  if  any  one  contains  what  is  legitimate 
evidence,  it  may  be  an  error. 

Mr.  Collins;     They  were  rejected   before,   sir. 

The  Court:     Is  that  admitted?  4.0 
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Mr.  McCarter  ;     I  don't  know  anytliing   about 
it. 

Mr.  Collins :     Mr.    Robert   McCarter   has   had 
copies  of  all  of  them. 

Mr,  R,  H.  McCarter ;     I  think    they    were    re- 
jected. 

The  Court :     Then  I  will  reject  them,   on    that 
statement. 

Mr.  Collins:     I  will  have  them   marked    "Ex- 
hibit Detmold  letters,  rejected,  May    29th,    1895. 

(Said  batch  of  letters  so  marked  as  one  exhibit.) 

Q.  Now,  Mr.  George,  were  you  present  in    Court  when 
William  J.  Scholield  testified? 
A.  I  was. 

Q.  Did  you  know  him  ? 
A.  I  did. 

Q.  When  Urst  did  you  know  him  ? 
A.  I  knew  him  first,  I  think,  it  was  in   1855. 
Q.  Did  he  mine  as  he  stated  on  two  different  occasions? 

Mr.  McCarter  :     Oh,  let  him  tell. 

Mr.  Collins  :     I  am  only  trying  to  shorten  it. 

Q.  Did  he  mine  on  Mine  Hill? 
A.  lie  did. 
Q.  When? 
A.  In  1855. 

Q.   For  about  how  long  ? 

A.  Well,  he  was  there  twice,  but  the  first  time  he   came 
there  I  think  he  was  there  for  about  five  or  six  weeks. 
Q.  Where  did  he  mine  ? 

A.  Just  south  of  what  we  call  now  the  Ding  Dong. 
Q.  You  say  he  mined  again,  when  was  that? 
A.  He  went  from  there  to  Sterling,  and  then  came  back. 
4.Q       Q.   And  when  was  it  he  mined  the  second  time  ? 
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A.   1  think  it  was  probably  two  or  three  inoiiths  after. 

Q.  And  wliere  then  ? 

A.  He  mined  at  the  same  phiee,  the  same  opening. 

Q.  Did  he  mine  on  Mine  Hill  on  any  occasion  later  ; 
another  year  ? 

A.  It  is  possible  it  may  have  been  another  year  when  lie 
came  back,  but  he  was  minino^  there  twice. 

Q.  Wliere  did  he  mine  tlie  second  time  ? 

A.  In  the  same  place  wliere  he  mined  the  lirst  time  ;  he 
made  the  opening.  10 

Q.  Did  he  mine  at  any  other  place  at  any  other  time  ? 

A.  It  strikes  me  he  mined  a  little  over  towards  the  Greer 
opening. 

Q.  At  that  time — at  the  time  of  any  of  his  mining  at 
Mine  Hill,  did  you  make  anj^  request  to  him  as  to  not 
taking  anv  ore  ? 

A.  I  did. 

Q.  By  whose — 

Mr.  T.  N.  McCarter  :     One  moment.     I  object  20 
to  this,  do  you  mean  to  contradict — 

Mr.  Collins  :  ~No,  sir  ;  it  is  right  in  the  same 
line.  I  am  going  to  make  it  more  full  and  have 
him  state  how  he  came  to  do  it.  Schofield  was 
permitted  to  tell  us  that  George  did  tell  him, 
and  I  am  going  to  show  that  he  did  it  and  who 
directed  him  to. 


30 


The  Court :  I  will  permit  evidence  of  how  he 
came  to  tell  iiim  what  Schfield  said  he  did. 

Mr.  Griggs  :     That  was  not  the  question. 

Mr.  Collins  :  The  question  is  now,  whether  he 
did  make  a  request  of  him  as  to  not  taking  certain 
ore. 

The  Court :     Proceed,  I  will  take  that. 

Q.  Did  you  ?  ^Q 
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A.  I  did. 

Q.  By  whose  direction  ? 


Mr.  McCarter :     We  object. 

The  Court ;     I  admit  it. 

Mr.  McCarter  :     We  pray  an  exception. 


20       ^"  ^y  whose  direction  ? 

A.  Bj  tlie  president  of  the  company. 

By  the  Court ; 

Q.  Who? 

A.  Mr.  Detmold. 

Further  direct : 

Q.  What  was  it  he  said  ? 
30       A.  That  in  mining  tiie  franklinite,  if  he  found  any  red 
zinc  he  must  throw  it  out ;  that  was  the  ore  the  company 
claimed. 

Q.  Did  he  do  so? 

A.  He  did. 

Mr.  T.  N.  McCarter:     1  object  to  that.      He 
told  him  that  was  the  ore    the  company  chiinied. 


40 


Mr.  Collins :     He  has    to   state    what    he   told 
him. 
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Mr.  McCarter  ;     It  shows  where  we  are  led   by 
letting  in  this  evidence. 

Mr.  Collins  :     1  won't  press   it   if  your  Honor 
has  any  kind  of  doubt  about  it. 

The  Court :     Strike  it  out. 

Q.  Did  he  throw  out  any  red  oxide  ? 

A.  He  did.  -.q 

Q.  How  much  ? 

A.  About  one  hundred  pounds ;  it  was  very  iittle. 

Q.   Did  he  mine  much  ore  altogether? 

A.  Yes ;  I  think  he  rained  several  hundred  tons. 

Q.  Did  lie  mine  any  particular  part  of  the  vein  or 
clear  across  it  ? 

A.  He  took  clear  across  it. 

Q.  Was  there  any  separate  vein  of  red  oxide  from  No.  1, 
south  to  the  due  east  and  west  line? 

A.  South  ?  2Q 

Q.  From  No.  1.  from  that  south  to  the  due  east  and  west 
line  ? 

A.  No. 

Q.  Did  you  mine  and  ship  any  ore  from  within  the 
parallelogram  that  you  have  spoken  of  as  f ranklinite   ore  ? 

A.  Yes,  sir. 

Q.  Where? 

A.  It  is  about  half  way  between  the  Hamburg  road  and 
the  parallelogram  line  ;  the  south  line. 

Q.  When?  3Q 

A.  That  was,  I  think,  to  thelbest  of  my  recollection,  in 
1856  or  1857. 

Q.  What  became  of  it  ? 

A.  Shipped  up  to  Wood  port. 

Q.  What  became  of  it  ? 

A.  Some  of  it  was  shipped  to  Newark,  and  the  balance 
of  it  laid  there. 

Q.  What  instructions  were  give  to  you  about  that  ? 

Mr.  T.  N.  McCarter  :     I  object  to  that.  40 
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Mr.  Collins  ;  I  ask  him  as  to  his  instructions 
concerning  that  franklinite,  wliether  lie  was 
directed  to  slii[)  the  same  or — 

Mr.  T.  N.  McCarter:  It  is  hardly  worth  while 
to  state  what  they  were. 

Mr.  Collins:  I  was  not  going  to  speak  of  the 
other  part,  but  as  to  his  instructions  wlietlier  or 
not  he  should  ship  any  more  and  what  became  of 
what  he  did  ship,  and  wliere  it  went  to,  under 
the  theory  of  the  rejection  of  ore  of  this  kind. 

The  Court :     I  will  admit  it,  take  an  exception. 

Mr.  McCarter :     We  take  an  exception. 


Q.  Proceed  ;  what  were   your   instructions,    first    about 

taking  it,  secondly  later? 

30 

Bv  Mr.  T.  N.  McCarter ; 


Q.  Were  those  instructions  in  writin 


S- 


A.  I  think,  I  aint  positive  but  I  think  they  were  ;  but  I 
know  Mr.  Aitken  came  up  there  and  went  to  Woodport 
with  me. 


40 
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Further  direct : 

Q.  Now  state  it  ? 

A.  Not  to  ship  any  more  of  that ;  and  sonne  little  while 
after  Mr.  Wood  was  crowded  for  room,  and  notified  me 
that  I  must  move  that  franklinite  or  he  would  put  it  in  the 
dock. 

Q.  What  became  of  it? 

A.  He  put  it  in  the  dock,  and  it  is  there  noM^  in  Wood's 
dock. 

Q.  Built  in  the  dock?  ^^ 

A.  Yes,  sir. 

Mr.  R.  11.  McCarter  :  I  object  to  that  part  of 
the  testimony  which  consists  of  statements  of  Mr. 
Wood  ;  I  think  all  the  witness  related  that  Wood 
said  ou^ht  to  be  struck  out. 

The  Court  :     Strike  it  out. 

Q.  I  show  you  a  letter  now  from  William  Redmond.  Did  20 
he  become  president  of  the  company  after  Detmold  ? 

A.  He  did. 

Q.  I  show  you  a  letter  dated  December  26th,  1856,  to 
yourself,  from  William  Redmond.  Did  you  receive  that 
from  him  ? 

A.  Yes,  sir. 

Q.  And  at  about  its  date  ? 

A.  Yes,  sir. 

Mr.  T.  N.  McCarter:     Let  me  see  that,  please.  39 

(Letter  handed  to  Mr.  McCarter,  who  examined 
same.) 

Mr.  T.  N.  McCarter  :  This  has  got  the  cabalis- 
tic marks  on  it  that  our  friends  designate  their 
letters  with.  We  object  to  the  letter,  and  think 
those  marks  ought  to  be  erased, 

Mr.  Collins:  Before  it  goes  to  the  jury  we 
will  erase  them  all.  .^ 
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Mr,  T.  N.  McCarter:     Does  the  Court  admit  it. 

The  Court :      I  have  not  seen  it. 

(Letter  handed  to   the   Court,   who   examined 
same.) 

The  Court :     For  what  purpose  is  that  offered? 

Mr.  Collins  ;     Because  it  designates  the  ore   as 
10  franklinite. 

The  Court  ;     The  ore  ? 

Mr.  Collins  :     The  ore  as  franklinite — 

Mr.  T.  N.  McCarter :     That  is  not  fair. 

Mr.  Collins ;     His  Honor  asked  me. 

The  Court :     I  will  admit  it,  jou  may    take    an 
20  exception. 

Mr.  McCarter  :     We  take  an  exception. 
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Mr.  Collins  :     (Reading  from  letter.) 

"  In  taking  stock  in  June  1854,  when  deficiency 

in  ore  was  charged  up,  we   find   you   returned    to 

^Q  Sterling  Hill  400  tons  infr.   850  franklinite.     At 
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Mine  Flill  200  tons  1st  quality,  and  100  tons 
franklinite.  Are  these  still  at  the  respective 
mines,  or  has  any  portion  been  forwarded  to  New- 
ark ?" 

(The  above  letter  was  marked  Exhibit  Redmond, 

No  1.) 

Q.  I  sliow  you  a  letter  of  February  28th,  1857;  it  that  a 
letter  of  the  same  sort,  from  Mr.  Redmond,  president,  to 
you,  as  superintendent?  ^^ 

A.  Tes,  sir. 

Mr.  McCarter:  Let  me  see  it,  please.  (Letter 
handed  to  Mr.  McCarter,  who  examines  same.) 
This  one  is  marked  again. 

Mr.  Collins  :  Yes,  they  are  all  marked,  it  is  not 
worth  while  to  comment  upon  it  each  time. 

Mr.  McCarter :     I  object  to  that  letter   as  hav-  20 
ing  no  bearing  whatever  on   anything   in    contro- 
versy in  this  case. 

(Letter  handed  to  the  Court,  who  examined 
same.) 

The  Court :  I  admit  it ;  you  may  have  an  ex- 
ception. 

Mr.  McCarter  :     We  pray  an  exception. 
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Mr.  Collins:     (readini^  from  letter.) 

"From  present  indications  we  may  require  more 
ore  than  can  be  conveiently  furnished  from  the 
Sterling  Hill  mine,  and  I  wish  you  to  make  an 
opening  and  commence  mining  at  Mine  Hill,  at 
such  spot  as  you  consider  most  rich  in  zinc.  I 
take  it  for  granted  that  you  can  do  this  without 
much  diminishing  the  quantity  of  ore  you  are 
10  getting  out  at  Sterling  Hill,  and  I   shall    rely    on 

continuing  to  receive  1,000  tons  a  month  from 
there." 

(The  above  letter  was  marked  Exhibit  Redmond, 

No.  2.) 

Q.  Here  is  a  letter  of  March  9th,  1857.     Is  this  another 
one  of  the  same  character,  received    by  you  from  Mr.  Red. 
mond,  the  president? 
20        A.  Yes,  sir. 

Q.  At  that  time  ? 

A.  Yes,  sir. 

(Mr.  Collins  handed  the  letter  to  Mr.  McCarter, 
who  examined  same.) 

Mr.  T.  N.  McCarter :     I  object  to  that,  for  the 
same  reasons,  that  it  is  not  relevent    to    the    issue 
in  this  case,  is  incompetent  and   immaterial.   Also 
OA  the  further   objection,    which   extends   to    all   of 

them,  that  the  private  communications  between 
the  company  and  its  officers  cannot  be  given  in 
evidence  to  affect  the  title  of  the  ores  which  it 
owned  in  1848. 

(Letter  handed  to  the  Court,  who  examined  the 
same.) 

The  Court ;     I  admit  it,  take  an  exception. 
40 
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Mr.  McCartei",     We  pray  an  exception. 


20 
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Mr.  Collins  :     (Reading  the  letter.) 

March  1,  1857. 
Mr.  John  George, 

Dear  Sir  : — I  have  yonr  letter  by  Mr.  Wallace.  My 
impression  is  that  there  was  but  one  opening  in  Mine  Hill 
where  the  zinc  ore  was  rich  enough  to  pay  for  working 
it ;  and  this  opening  I  wished  yon  to  occupy.  If,  however, 
you  found  that  the  Franklinite  Company  had  preceded  you 
and  commenced  taking  ore  from  this  opening,  you  were 
simply  to  advise  me  of  the  fact  and  do  nothing.  You  now 
advise  me  that  the  other  company  you  found  were  mining 
at  this  rich  opening,  and  yet  j'ou  say  you  are  going  to  put 
two  gangs  of  men  in  the  other  opening,  to  what  end  I 
know  not." 

Mr.  Griggs  :  Now,  read  the  rest  of  it. 

Mr.  Collins :  You  want  more  of  it  read  ? 

Mr.  Griggs ;  Yes. 

Mr.  Collins  :  (Reading  from  letter.) 

"  I  have  written  to  Mr.  Hayes,  our  lawyer,  enclosing  copy 
of  your  letter,  and  asking  him  to  appoint  time  for  an  inter- 
view with  me.  After  I  have  seen  him  I  will  write  you 
with  further  instructions.  I  take  note  that  you  will  require 
another  team,  which  you  must  get.     We    also    credit    the  /^.q 
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Frar)klinite  Company  with  two   tlioiisand    feet  of  lumber, 
instead  of  one  thousand." 

(The    above  letter  was  marked    Exhibit   Red- 
mond, No,  3.) 

Q.  Now,  I  show  you  two  others,  dated  May  4th  and  28th, 
1857.     Did  you  receive  those  from  him  in  due  course  ? 
A.  I  did. 

^^  Mr.  Collins  :     They  were  rejected  before. 

Mr.  McCarter :     I  have  not  seen  them. 

The  Court :     They  were  rejected  before. 

Mr.  Thompson  ;     That  is  on  the  record. 

(Letters  handed  to  Mr.  T.  N.  McCarter  for  ex- 
amination.) 

20  Mr.  T.   N.   McCarter:         I  do  not  find  it  of 

much  use  to  object,  but  I  would  like  the  Court  to 
look  at  this  letter  and  see  if  there  is   anything  in 
it- 
Mr.  Collins :     They  were  both  rejected  before. 
Mr.  McCarter  :     Do  you  ofiPer  them  now. 
Mr.  Collins :     I  do  offer  them. 
Mr.  McCarter  :     And  I  object  to  them. 
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The  Court :     If  they  were   rejected    before   I 
will  reject  them  now. 

Mr.  Collins  :     They  will  be  pinned  together  and 
marked  "  Redmond's  Letters,  Rejected." 

Q.  I  show  you  a  series  of  letters  purporting  to  be  from 

Henry  Aitken,  president  to   John    George,    dated    respec- 

^Q  tively  January  2,  1858,  January  30,   1858,  February   24, 
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1858,  December  24,  1859,  March  26,  1860,  April  2,  1860, 
May  9,  1860,  February  11,  1861,  and  April  29,  1861, 
Were  those  all  received  by  you  as  superintendent,  from 
Mr.  Aitken  ? 

A.  (After  examining  same.)     They  were. 

Mr.  Collins  :  They  were  all  admitted,  I  under- 
stand, before.  Do  you  want  to  see  them  before 
I  read  them. 

Mr.  McCarter  ;     I  do.  ^^ 

(Letters  handed  to  Mr.  T.  N.  McCarter  for  ex. 
ation.) 

Mr.  T.  N.  McCarter  :  If  the  Court  please,  I 
do  not  think  I  ought  to  consume  the  time  of  the 
Court  in  reading  over  all  these  letters.  I  object 
to  them  as  being  irrelevant  and  immaterial. 

The  Court ;     I  will  admit  the  letters.     Take  an  20 
exception. 

Mr.  T.  N.  McCarter;     We  take  an   exception. 
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Mr.  Collins  :     (Reading  from  letter  of  January 
28,  1858.) 

"  I  have  yours  of  the  22d,  with  the  receipt  of  November 
and  December  pay  roll.     You  surprised  me  with  the  intelli-  40 


1132 

gence  that  tlie  Franklinite  Company  ai-e  going  to  resume 
tbe  miinufacture  of  white  oxide.  I  am  anxious  to  be  in- 
formed of  all  their  movements.  You  will  therefore  keep 
a  strict  look  out  and  advise  me  at  once  when  tbej  begin 
mining  ore." 

(Above  letters  marked  Exhibit  Aitken,  No.  1.) 

Mr.  Collins  :     (Reading.) 

10  January  30,  1858. 

I  wrote  you  on  the  28th  in  reply  to  your  letter  of  the 
27th,  and  I  have  now  to  say,  the  moment  you  discover  the 
Franklinite  Company  to  be  engaged  in  mining  zinc  ore 
on  Mine  Hill,  take  with  you  some  person  familiar  with  the 
zinc  ore  to  witness  their  mining,  and  come  at  once  with 
him  to  New  York  so  that  we  can  take  our  joint  testimony 
as  to  the  fact." 


20 


(The  above  letter  was  marked   Exhibit  Aitken, 

No.  2.) 

Q.  Did  you  take  some  one  ? 

A.  I  did. 

Q.  What  did  you  find  them  mining. 

A.  Mining  the  red  oxide. 

Mr.  Collins  ;     (Reading.) 

February  21,   1858. 

30  "  Send  me  at  once  to  New  York,  by  Morris  &  Essex 
railroad,  six  tons  of  franklinite  from  the  Sterling  Mine, 
and  let  me  know  about  what  quantity  of  that  material  there 
is  mined  and  lying  upon  the  bank  of  the  mine." 

(Above  letter  marked  Exhibit  Aitken,   No.   3.) 

Q.  Did  you  send  the  six  tons  of  franklinite  ? 

A.  I  think  I  did. 

Q.  Where  did  that  come  from  ? 

^Q       A.  From  Sterling  Hill. 
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Q.  From  what  veiu  ? 

A.  The  frankliiiite  vein  near  the  Passaic  mine. 

Mr.  Griggs :     Was  not  a  letter  of  February  22 
offered  ? 

Mr.  McCarter  :     It  was  not  called  off   amongst 
the  dates  that  Mr.  Collins  called  off. 

Mr.    Collins:      (Reading   from    letter.) 
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Dec.  24,  1859. 
"  Your  letter  of  the  23d  is  received.  You  say  Brown  is 
still  working  at  Franidin.  and  is  getting  on  Mine  Hill. 
Is  he  mining  on  the  zinc  vein,  or  is  he  taking  franklinite 
only.  Take  witli  you  a  competent  witness,  and  go  over  to 
Mine  Hill  and  take  down  the  name  of  every  man  that  you 
find  engaged  in  mining  and  removing  ore,  and  get  the 
names  of  the  persons  whose  directions  they  ai'e  working 
under;  send  this  list  to  me,  and  state  what  mine  they  are 
working  in,  whether  zinc  or  franklinite."  20 

(The  above  letter  was  marked  Exhibit   Aitken, 

No.  4.) 

Mr.  Collins  :     (Reading.) 

March  26,  1860. 
"  Mr.  Yiele  and  Prof.  Cook  will  be  up  in  April  to  make  a 
survey  of  Mine  Hill.     Mr.  Cook  wants  you  to  make  several 
cuts  into  the    franklinite    to   sliow   the   thickness    of   that 


vein." 
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(Said  letter  was  marked  Exhibit  Aitken,  No.  5.) 


Q.  Did  Prof.  Cook  come  up  in  April  of  that  year? 

A.  He  did. 

Q.  And  did  you  make  cuts  ? 

A.  I  did. 

Q.  Into  the  vein  ? 

A.  I  did? 

Q.  Wiiere?  ^^ 
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A..  We  made  one  cut  -between  the  Double  Rock  and  the 
Weights  and  Measures  opening,  and  made  another  one 
about  Hfty  feet  south  of  the  Double  Rock. 

Q.  How  far  across  the  vein  did  you  make  those  cuts, 
and  about  what  was  the  length  of  them  ? 

A.  We  went  from  wall  to  wall,  that  is,  from  rock  to 
rock. 

Q.  And  how  much  was  it? 

A.  It  some  cases  it  would  be — the  cut  we  had  at  the 
iQ  Weights  and  Measures  opening  was  about  ten  feet. 

Q.  And  how  wide  across  ? 

A.  I  think,  about  forty  feet. 

Mr.  Collins  ;     The  next  one  I  will  read  from  is 
dated  April  2,  1860.     (Reading.) 

"The  cross  cuts  into  the  franklinite  vein  which  I  spoke 
of  in  my  last  lettei",  I  want  3'ou  to  make  at  several  points 
on  Mine  tlill.  Mainly,  however,  in  that  part  of  the  vein 
where  we  have  the  dispute  with  the  Franklinite  Company." 

(Above  letter  was  marked  Exhibit  Aitken.  No. 

6.) 

Q.  On  what  part  of  the  vein  was  it  that  you  had    a   dis- 
pute with  the  Fraidvlinite  Company? 
A.  All  south  of  the  Double  Rock. 
Q.   Where  was  it  that  both  of  you  had  been  mining  ? 
A.  At  the  Southwest  opening. 
Q.  Tiie  Double  Rock  is  marked  on  the  map  here  ? 
30       A.  Yes,  sir. 

Mr.  Collins  ;     I  will  now  take  the  letter  of  May 
9th,  1860.     (Reading.) 

"  Mr.  Titman  informs  me  that  Mr.  Gardner  is  parting 
some  ore  as  good  as  we  get  from  Franklin.  How  is  that  ? 
You  do  not  certainly  allow  them  to  take  any  zinc  ore  from 
Mine  Hill.  I  called  Mr.  Gardner's  attention  to  it,  and  he 
disclaims  any  intention  to  take  anything  but  franklinite  ; 
40  he  s  lys  he  is  willing  that  yoii  should  inspect  every  load    of 
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ore  that  is  taken,  that  nothing  vvliich  yoa  con&ider  to  be 
zinc  ore  shall  be  removed.  Nothing  can  be  fairer  than 
this,  and  if  anything  but  franklinite  is  taken,  it  will  be 
throngli  onr  neglect.  Keep  an  eye  on  this  matter,  and  see 
that  the  zinc  ore  is  not  taken  by  mistake." 

(Above  letter  marked  Exhibit  Aitken,  No.  7.) 

Q.  Did  you  observe  that  letter  ? 
A.  I  did. 

Q.  What  did  you  do  ? 

A.  I  examined  most  of  the  ore  that   was   shipped   after 
that. 

Q.  Where  was  Gardner  mining,  or  anybody,  for  hijii  ? 

A.  At  the  Greer  opening. 

Q,  What  did  you  do  about  it? 

A.  I  notified  him  not  to  ship  any  red  oxide. 

Q.  Do  you  know  if  any  i-ed  oxide  was  discovered  ? 

A.  There  was  a  little. 

Q.  What  was  done  with  it? 

A.  They  threw  it  out. 

Q.  Who  took  it  ? 

A.  I  did. 

The  Court :     Is  that  the  same  that  you  referred 
to,  a  few  minutes  ago? 

A.  No,  sir ;  that  was  Schotield. 

Mr.  Collins  ;     That  was  earlier  ;  this  is  1860. 

Mr.  McCarter :     Schofleld    mined  under   John 
Gardner  ? 

Mr.  Collins  :     Yes  ;  but  in  1856  or  1857. 

Q.  Who  was  doing  the  work  for  Gardner  at  that  time  ? 
A.  A  man  named  Greer  and  William  Edsall. 

Mr.  Collins  :     I  now  take  the  letter  of  February 
11th,  1861.     (Reading.)  ^^ 
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"The  Chancellor  has  tnoditied  the  injunction  hy  confin- 
ing it  to  fninklinite  and  iron  ores;  you  will,  therefore,  put 
your  forces  to  work  in  the  Soutliwest  opening  on  Mine  Hill, 
and  mine  the  gray  zinc  ore,  and  send  it  forward  as  fast  as 
Mr.  Titnian  can  cart  it,  exercising  great  care  that  our  teams 
take  no  franklinite  or  iron." 

(Above  letter  marked  Exhil)it  Aitken,    No.   8.) 

Q.   What  is  the  gray  zinc  ore  that  was  there  referred  to  ? 

A.  That  was  the  zinc  ore  that  was  mined  in  the  South- 
west opening. 

Q,  What  was  it,  describe  it  ? 

A.  It  was  red  oxide,  and  a  little  franklinite,  and  a  little 
limestone. 

(The  stenographer  being  so  directed,    read    the 
above  answer  as  there  recorded.) 

Q.  Did  you  say  that? 
^^        A.  A  little  franklinite  and  limestone. 

Mr.  Collins:     I  now  read  the    letter   of    April 
29th,  1861.     (Reading.) 

"  We  resume  taking  depositions  to-movrow  at  the  office 
of  Mr.  Mayes  in  Newark,  and  want  you  to  be  there  on 
Wednesday  mornino;,  if  you  can  get  ready  in  time — bring 
with  you  Simon ;  Mr.  Kitchell  denies  that  the  vein  on 
Mine  Hill  exists  in  two  distinct  layers  as  Prof.  Cook  has 
30  stated,  it  is  to  prove  the  existence  of  the  layers,  and  that 
they  can  be  mined  separately  that  we  want  Simon.  Mr. 
Bradley  wants  you  to  bring  with  you  specimens  of  every 
layer  of  the  vein,  limestone,  franklinite,  red  oxide,  &c.,  in 
all  the  openings  on  Mine  Hill  shown  on  the  diagrams  of 
Prof.  Cook,  which  I  send  you  herewith.  Make  a  box  tlius  ; 

(And  here  there  is  a  little  picture.) 

Having,    a   separate     apartment   for    each     opening,     and 
jrt  label  each  ;  after  this  is  done,  make   a    careful  selection   of 
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several  pieces  of  ore  from  the  two  piles  jou  have  mined  at 
the  Southwest  openirii^.  Take  average  specimens,  put  them 
in  two  apartments  of  your  box.     Take  good  care — " 

Mr.  R.  H.  McCarter :     Go  on,    that   is   as   im- 
portant as  any  other. 

Mr.  Collins  ;     Yery  well,  if  you  wish  it. 

(Reading  from   letter.)     "  Take   good    care   of 
Theodore,  and  let  him  come  back  on  Wednesday."   1^ 

(The  letter  last  referred  to  was  marked  Exhibit 
Aitken,No.  9.) 

Mr.  Collins:     I  don't  think  counsel  ought  to 
make  such  comments  on  the  rulino;  of  this  Court. 


The  Court :     No.     Counsel  have    their   excep- 
tion.    The  Court  has  admitted  them  upon    a   cer- 
tain theory,  and  will  instruct  the  jury   just    what  20 
weight  they  should  give  them. 

Q,  Did  yon  carry  out  the  instruction  of  that    letter? 

A.  Yes,  sir. 

Q.  This  letter  speaks  of  two  piles  you  had  mined  at  the 
Southwest  opening;  what  were  those  two  piles,  describe 
them  ? 

A.  Red  oxide. 

Q.  What  was  the  other  pile  ? 

A.  Franklinite. 

Q.  Do  you  know  when  the  Passaic  Zinc  Company,  or 
whatever  its  name  may  have  been  then,  the  one  that  Mr. 
Squier  is  connected  with,  began  to  mine  on    Sterling   Hill  ? 

A.  I  think  it  was  in  1854. 

Q.  Where  did  they  bygin  to  mine  ? 

A.  The  first  mining  they  did    was  on  the  front  vein. 

Q.  The  front  vein,  what  relation  did  that,  they ,  have  to  the 
New  Jersey  Zinc  Company's  vein  that  you  mined  ? 

A.  It  is  the  continuation  of  it. 

Q.  Of  what  part  did  it  consist?  ... 
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Mr.  T.  N.  McCartcr  :     I  object. 

Mr,  Collins;     I  want  to  show    where    they    be- 
-    gan  to  mine,  on  what  part  of  this  vein  they  com- 
menced ;  there  are  two  parts  here,  the    front  vein 
and  the  back  vein — the  zinc  ore  and  the  franklin, 
ite. 

The  Court :  Well,  what  is  the  object  of  that  in 
reference  to  this  case. 

Mr.  Collins  :  Mr.  Sqnier  said  that  he  began  to 
mine  on  this  back  vein,  and  I  want  to  show  that 
where  he  did  begin  was  in  the  red  zinc  part  of  the 
front  vein,  and  that  he  then  went  to  the  back  vein 
later. 

The  Court;     It  is  immaterial  whether   you    be- 
gin on  one  or  the  other ;  you  contradict  by   show- 
ing he  began  the  mine  on  the  front,  he  said  he  be- 
20  gan  on  the  back. 

Mr.  Collins  :  My  question  was,  how  the  front 
vein  was  made  up. 

Mr.  T.  N.  McCarter :     We  object. 

Mr.  Collins  :     Well,  we  will  leave  it  at  that. 
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Q.  He  begati  to  mine  on  the  front  vein  ? 
A.  Yes,  sir. 

Q.  How  long  did  he  mine  there? 
A.  He  mined  there,  I  think,  all  summer ;  commenced  in 
the  spring. 

Q.  What  part  of  the  vein  did  he  mine  on  ? 
A.  The  red  oxide. 

Mr.  T.  N.  McCarter  :     I  think  that  is    an   eva- 
sion of  the  Court's  ruling. 

The  Court :     I  must  confess    I    think    so,  too. 
AQ  Strike  it  out. 
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Mr.  Collins  :     Wo  except  to  your  Honor's  strik- 
ing it  out. 

The  Court :     Take  an  exception. 

Q,  Was  the  red  zinc  portion  of   the    front    vein   of   the- 
Passaic's  Zinc  Company's  property  rich  or  lean  in  red  oxide  ? 

Mr.  T.  N.  McCarter  :     Objected  to. 

The  Court:     Excluded.  10 

Mr.  Collins  :     We  pray  an  exception. 

The  Court  ;     Take  an  exception. 

Q.  Did  you  say  how  long  he  mined  there. 

Mr.  T.  N.  McCarter  :     He  did. 

Mr.  Collins:     I  don't  remember. 

20 
Q.  How  long  did  he  mine  there  ? 

A.  Several  months. 

Q.  Where  then  did  he  go  ? 

A.  On  the  back  vein. 

Q.  Were  you  familiar  with  the  back  vein? 

A.  I  was. 

Q.   What  was  there  on  that  back  vein  ? 

A.  Red  oxide. 

Q.  Did  you,  in  company  with  Mr.  YanMater,  take  some 
specimens  from  the  portion  of  the  vein  near  the    Hamburg  39 
road  on  Mine  Hill  that  you  did    not   mine,   that  j'ou  left 
standing,  last  year,  did  you  and  Mr.  VanMater   take   some 
specimens  there  ? 

A.  We  did. 

Q.  Oh,  it  wasn't  last  year ;  did  you  take  some  more  this 
year  ? 

A.  Yes,  this  year. 

Q.  When  did  yon  take  them  ? 

A.  I  think  last  Saturday. 

Q.  Was  Mr.  Pierce  present  when  you  took  them  ?  ^q 
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A.  Yes? 

Q.  I  show  yon  a  large  piece  ;  what  is  that  ? 

A.  That  is  franklin ite. 

Q.  I  mean  where  did  yon  take  it  from  ? 

A.  From  what  we  call  No.  2,  which  is  where  they  have 
got  it  marked  there,  Nicholas  opening. 

Q.  Yon  took  it  from  ore  that  is  in  tliis  place  ? 

A.  Yes  ;  oil,  yes — well  it  had  all  fell  down  ;  it  was  all 
timbered  up,  and  the  timbers  had  rotted  out.  It  was  in 
[Q  place  when  I  left  it,  and  the  timbers  had  rotted  out,  and 
this  ore  fell  down  in  the  mine. 

Q.  That  is  a  piece  you  gathered  there  ? 

A.  It  is  a  piece. 

Mr.  Collinri :      This  will    be    marked     Exhibit 
George,  Nicholas  Opening  Sample. 

Q.  Here  is  another  piece  ;  where  did  you  get  that  ? 
A.  We  got  that  from  the  same  place. 

20  Mr.  Collins :     We  will  have   that    marked    the 

same,  No.  2. 

Q.  And  there  is  another  ? 

A.  This  one  we  got  from  the  disputed  property  on  the 
hanging  wall — no,  I  beg  your  pardon,  it  is  right  from 
Ding  Dong,  but  when  I  worked  there  it  was  within  the 
Shiner  line,  but  where  the  pins  is  now  it  is  beyond  it. 

Q.  South  of  the  pins  ? 

A.   Yes,  sir. 
30       Q.  But  inside  of  Sliiner's  line  ? 

A.  Yes. 

Q.  This  was  from  the  same  place  as  the  second  one? 

A.  Yes,  sir. 

Mr,  Collins:      This    will    be   marked    George, 
Ding  Dong. 

Q.  Take  this  one,  where  did  that  come  from  ? 
A.  That  was  taken  by  Mr.    Van  Mater,   just    where   the 
4.Q  Schofield  opening  is. 
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Q.  "Which  Schofield  opening'^ 

A.  The  one  that  commenced  to  work  there  in  1855;  tlie 
one  that  testified  here. 

Q.   The  first  opening  ? 

A.  Yes. 

Q.  Were  j'ou  present  ? 

A.  I  was  present  wlien  it  was  taken ;  I  wasn't  down  in 
the  mine. 

Mr.  Collins  :     This  we  will  call  George,    Scho-  -.r^ 
field  Opening. 

Q.  I  sliow  you  another  piece  which  was  marked  "George, 
No.  3,  W.  P.  Douglas,"  which  was  produced  before  tlie 
Master,  de  bene  esse  ;  where  did  tliat  come  from  ? 

A.  From  the  opening  near  the  Hamburg  road. 

Q.  On  which — 

A.  On  the  foot-wall  side  of  the  vein. 

Q.  What  character  of  ore  is  that  ? 

A.  What  we  would  call  franklinite  ;  it  is  frankliniteand 
silicate  of  zinc. 

Q.  Did  the  ore  in  this  red  oxide  portion  of  the  vein  at 
the  Hambarg  road  opening  continue  to  be  as  rich  in  red 
oxide  as  you  went  down,  as  it  was  where  you  first  struck 
it? 

Mr.  R.  H.  McCarter :     We  object. 

Q.  Now,  I  want  to  know  wiiether — what  change,  if  any, 
occurred  in  the  ore  from  what  it  was  at  the  top,  and  whetiier 
any  portion  of  it  was  rejected  ?  30 

A.  Yes  ;  it  did  not — that  is,  it  did  not  contain  as  much 
red  oxide. 

Q.  And  did  contain  what  ? 

A.  Silicate. 

Q.  I  sliow  you  two  specimens,  marked  George  No.  2a 
and  2b,  and  I  ask  yon  who  gathered  these  ? 

A.  1  did. 

Q.  When? 

A.  I  think  it  was  in  December  last. 

Q.  Where?  4O 


20 
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A.  A¥licre  the  large  piece  of  ore  was  at  the  time  Mr. 
Aitken  and  Professor  Siliinaii,  and  Pi'ofessor  Dana,  and 
Professor  Cook  and  Mr.  Hayes,  Lawyer  Hayes,  of  Newark. 

Q.  Time  they  what  ? 

A.  The  time  they  was  at  the  mine  in  '61. 

Q,  What  was  that  pile  that  w^as  there  ? 

A.  Well,  we  called  it  red  oxide, 

Q.  Well,  how  large  was  it  ? 

A.  I  shonld  think  there  must  be  700  or  800  tons,  it  may 
IQ    be  more. 

Q.   How  did  it  come  there? 

A.  Well,  it  was  rejected  at  that  time,  said  they  could 
not  work  it. 

Mr.  McCarter :     I  object  to  the  answer. 

Mr.  Collins:     I  admit  it  as  proper. 
Q.  Who  said  so  ? 
20  The  Court  :     Strike  it  out. 

Q,  Well,  it  was  rejected,  leave  it  that  way. 

Mr.  McCarter:  What  does  he  mean  by  rejected  ? 

Q.  Well,  what  do  yon  mean  by  rejected  ? 
A.  I  had  orders  from  Mr.  Aitken  not  to  ship  it. 
Q.  That  is  what  I  wanted  to  know.     Are  these   samples 
a  fair  representation  of  the  pile  ? 
OQ        A.  They  are. 

Q,  When  was  these  gentlemen    that   you    named,    were 

there  ? 

A.  I  think  it  was  in  1861  ;  it  was  in  the  midst  of  a   suit. 

The  Court ;     How  many  samples  are    there? 

Mr.  Collins  :     Three  of  that   kind,    all   of   the 
same  number. 


40 


Q.  What  is  in  these  samples  that  lead  to  the   rejection  ? 
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Mr.  McCarter  :  I  object  to  that.  That  is  an 
improper  question. 

Q.  What  is  shown  in  these  samples  beside  red  oxide? 
We  will  put  it  that  way  ? 

A.  Silicate. 

Q.  What— 

A.  Silicate  of  zinc. 

Q.  What  conversation  was  had  in  Mr.  Aitken's  presence 
about  that  piece  of  ore,  and  by  him  ?  ^^ 

Mr.  McCarter ;     I  object  to  it. 

Mr.  Collins :  I  examined  Mr.  Aitken  upon 
that.  Of  course,  I  can  ask  the  direct  question,  in 
the  language  put  to  Mr.  Aitken,  but  it  will  be 
more  satisfactory  to  have  the  witness  detail  what 
did  occur  ;  and  it  is  permissible,  as  Mr.  Aitken 
was  the  president,  chief  executive  ofHcer  of  the 
company,  and  this  will  be  proof,  I  open  to  your 
Honor  of  the  rejection  of  this  ore,  because  it  was 
silicate. 


20 


The  Court :  What  did  Aitken  say  that  you 
wish  to  examine  upon  ? 

Mr.  Collins  :  I  asked  Mr.  Aitken  if  he  did  not 
tell  Professor  Dana  that  the  company  could  not 
work  that  ore. 

The  Court :     What  is   your   objection    to    that  30 
beinor  asked  ? 


'a 


Mr.  McCarter :  Well,  Mr.  Aitken  was  asked 
about  it,  but  it  was  a  matter  not  of  cross-examina- 
tion ;  it  was  collateral  matter  as  to  which  thej'  are 
bound  by  his  answer,  they  caiinot  contradict  what 
he  said  in  regard  to  them,  they  made  it  part  of 
their  evidence  to  know  whether  he  did  not  make 
a  certain  statement  in  regard  to  that  ore  ;  we  did 
not  examine    him  about   that    pile   of   ore.     Mr.  40 
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George  saj's  now  it  was  a  pile  of  red  oxide  ore^ 
and  it  is  immaterial  what  Mr.  Aitken  said  about 
it. 

The  Court :  I  think  I  will  liave  to  admit  that 
if  it  tends  to  contradict  Mr.  Aitken,  if  that  is 
your  offer.     Take  an  exception. 

Mr.  McCarter  :     Exception. 


10 


20 

Q.  What  was  it  ? 

A.  I  called  Professor   Dana's   attention    to  it   to   know 
what  was  the  reason. 

Mr.  McCarter  :     No. 

Mr.  Collins  :     Then  I  will  have  the  whole   con- 
versation, if  jou  want  that. 

3Q  Mr.  McCarter  ;     I  don't  ask  to  have  any  of   it. 

I  don't  believe  a  word  of  it. 

Mr.  Collins :     I  ask  that  counsel    refrain   from 
such  remarks. 

Mr.  McCarter :     You  asked  me  about  it ;  I  said 
I  preferred  to  have  it  all  ruled  out. 

Mr.  Collins  :     I  submit   such    observations   are 
Ar.  not  in  keeping  with  the  counsel's  character. 
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The  Court;     Do  not  make  observations  on  the 
evidence  at  this  time. 

Q.  Did  Henry  Aitken,  on  that  occasion,  say  to  Prof. 
Dana,  in  answer  to  questions  of  the  hatter,  that  tlie  zinc 
company  did  not  work  that  ore  ? 

A.  He  did. 

Mr.  Griggs;     That  is  objected  to. 

The  Court :     I  will  take  it  subject  to  the  ob-  ^^ 
jection.     Take  an  exception. 


20 


Q.   When  did  the    zinc    company    first    begin    to    work 
silicate — ore  containing  so  much  silicate  as  this,   by  itself? 
A.  In  1866. 

Mr.  McCarter  ;  I  suppose  the  witness  ought  to 
show  that  he  knew. 

30 
Q.   When  did  he  begin  to  ship  it  ? 

Mr.  Griggs  :  The  question  is  objected  to.  It 
seems  to  compai-e  with  some  indefinite  thing 
which  we  don't  knoM'. 

The  Court ;  I  don't  understand  the  question 
myself;  probably  the  witness  does. 

Mr.  Collins:  I  will  withdraw  the  question  and 
put  it  a  little  different.  40 
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Q.  Was  that  ore  afterwards  shipped  ? 
A.  It  was. 
Q.  When? 

A.  Within  probably  two  or  three  months  after  these 
"•entlenien  was  there. 

Q.  And  wei-e  any  experiments  made  upon  it  ? 

Mr.     McCarter :       I   object.      If    the   witness 
knows  ? 

Q.  Do  yon  know? 

A.  I  don't  know. 

Q.  Did  you  get  word  from  Mr.  Bell  al)out  it  ? 

Mr.  T.  N.  McCarter :     I  object. 

Q.  How  much  of  it  was  shipped  two  or  three  months 
afterward  ? 

A.  We  shipped  probably  half  of  it? 
OA        Q-  What  happened  then? 

A.  Then  we  didn't  ship  any  more  for  probably  a  couple 
of  months  ;  then  we  went  mining  again  and  shipped  right 
along. 

Q.  How  was  it — 

A.  That  is  in  small  quantities. 

Q.  In  small  quantities.  Where  did  you  ship  the  rest 
from  ? 

A.  From  the  Southwest  opening. 

Q.  That  is  what  you  call  the  gray  ore? 
OQ       A.  That  is  tlie  gray  ore. 

Q.  Was  any  of  that  ore  left  there  at  the  time  Mr.  Bell 
became  president? 

A.  He  did — it  was. 

Q.  It  was.     Did  you  ship  him  some? 

A.  Oh,  yes ;  a  great  deal. 

Q.  Eh? 

A.  Yes ;  shipped  Mr.  Bell  lots  of  it. 

Q.  Beginning  when  ? 

A.  We  commenced,  I  think  it  was  in  1855. 
.Q       Q.  1855  do  you  mean? 
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A.  I  mean  1865  ;  I  beg  your  pardon. 

Q.  Yes? 

A.  And  kept  on  until  we  could  work  tlie  Buckwheat 
successfuly,  and  then  it  was  abandoned. 

Q.  And  then  you  shipped  from  where  'i 

A.  From  the  Buckwheat. 

Q.  When  was  that  ? 

A.  That  was  in  1866. 

Q.  Reference  has  been  made — were  you  present  in  court 
when  Mr.  Bell  testified  ?  ^q 

A.  I  was. 

Q.  Reference  has  been  made  to  a  pile  of  what  lie  called 
black  silicate  at  the  Southwest  opening.  When  was  that 
mined  out  ? 

.   A.  That  was  mined  at   the   time   we    were   mining   the 
gray  ore. 

Q.  And  by  whose  direction  was  it  put  in  a  heap  bj' 
itself  ? 

A.  By  Mr.  Aitken. 

Q.  When  was  that  shipped  ?  20 

A.  That  was  shipped,  I  think,  in  the  fall  of  1864  and 
1865,  and  along  into  1866. 

Q.  When  did  you  ship  it  in  mass  ? 

A.  Soon  after  Mr.  Bell  became  president,  probably  the 
next  year. 

Q.  Probably  the  next  year  after  he  became  president  ? 

A.  Yes,  sir. 

Q.  Have  you  got  some  specimens  of  it.  I  show  you  two, 
marked  Exhibit  George,  5  ;  both  of  them  are  exhibits 
George  5,  W.  P.  Douglas.     What  are  they  ?  3q 

A.  These  are — one  of  them  is  from  the  heap  that  is 
there  now,  part  of  this — Mr.  Aitken's  2,800  tons ;  and 
the  other  I  got  in  the  cut  in  the  Southwest  opening, 

Q.  From  the  same  place  where  the  heat  would  come 
from  ? 

A.  Where  the  heat  had  come  from. 

Q.  Yes  ;  had  been  mined.  You  may  call  these  5  and  5a. 
I  show  you  another  specimen,  which  we  will  mark  later. 
What  is  that? 

A.  That  is  what  we  call  massive  franklinite.  4.0 
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Q.   Where  did  that  come  from  ? 

A.  That  caine  from  the  Greer  opening. 

Q.  When  did  you  get  it? 

A.  Prohably  Mr.  McCarter  can  tell  you    better ;    I   sent 
him  one  piece  and  kept  this  one. 

Q.  Oh  !     When  did  you  get  it? 

A.  Soon  after  we  came  from  Jei-sey  City  ;  I  forget  now, 
probably  four  or  five  weeks  ago. 

Q.  I  mean  when  did  you  take  it  out  of  the  opening  ? 
trv       A.  I  took  it  as  soon  as  I  came  back,    as  I   was    able  to 
get  up  to  the  mines. 

Q.  Oh,  yes ;  after  you  had  testified  before  Mr.  Douglas  ? 

A.  Yes,  sir. 

Mr.    Collins  :     I    don't   know    what   mark    we 
have  on  that, 

Mr.  Thompson  :     I  have   marked    it    "George. 
Greer  Opening." 

20       Q.  You  gave  Mr.  McCarter  a  piece  like  it  ? 
A.  Yes,  sir, 

Q.  After  you  testified  down  before  Mr.  Douglas  ? 
A.  Yes,  sir. 

The  Court :     He  has  said  that  twice. 

Q.  I  show  you  some  exhibits,  called  Exhibit  George  6.  2. 
What  is  that ;  where  did  they  come  from,-  and  where  did 
you  get  them,  and  what  are  they  intended  to  represent? 

A.  Those  are  some  pieces  that  I  got — that  was  taken 
from  the  Buckwheat  by  Mr.  Pierce  in  the  Taylor  suit,  and 
shipped  as  franklinite. 

Q.  Was  it  at  the  time  that  Mr.  Taylor  was  in  possession  ? 

A.  Yes,  sir. 

Q.   How  were  the  cars  marked  ? 

Mr.  McCarter  :     I  object. 
Q.  Did  you  see  on  the  cars  ? 
4.Q  Mr.  McCarter  :     One  moment,  I  object. 
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The  Court  ;     I  exclude  it. 

(Being  so  directed,  the  stenographer  repeated 
the  former  answer  of  the  witness  as  follows  : 
"  Tliose  are  some  pieces  that  I  got — that  was 
taken  from  the  Buckwheat  by  Mr.  Pierce  in  the 
Taylor  suit,  and  shipped  as  franklinite.") 

The  Court:     Shipped  as  franklinite? 

Mr.  Collins  :     Yes,  sir.  ^^ 

Mr.  McCarter :     I  object  to  that  statement. 

The  Court :     Strike  it  out. 

Q.     When  were  you   first  allowed  to   ship   silicate   ore 
from  the  Buckwlieat  field  opening,  any  quantity  ? 

Mr.  Griggs:     Objected  to. 

20 
Mr.  Collins  :     I  won't  press  it. 

Q.  Which  is  the  richer  in  zinc,  the  silicate  ore  from  the 
Buckwheat,  or  the  gray  ore  from  the  Southwest  opening  ? 

Mr.  McCarter  :  I  object.  It  does  not  appear 
the  witness  has  any  knowledge  of  it  whatever. 

The  Court :     I  think  not. 

Q.  I  mean  in  the  mineral,  not  in  the  product  ?  3q 

Mr.  McCarter:     I  object  to  that  also. 

The  Court  :     Can  it  be  seen  by  the  eye  ? 

Mr.  Collins  :     I  think  so. 

Q.  Can  you  tell  rich  ore  from  lean  ore  ? 
A.  I  think  I  can. 

Mr.    McCarter :     That   depends   on    the  lime-   40 
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stone,  not  on  the   coni})arative  quantity   of    other 
minerals. 

Q.  Which  has  the  most  of  zinc  mineral  in  it  in  propor- 
tion to  the  mass,  to  the  eye  of  course  as  miners  can  tell,  the 
silicate  of  zinc  in  the  Buckwheat  field  opening  or  the  red 
oxide  of  the  Southwest  opening. 

The  Court :  What  is  the  purpose  of  making 
the  comparison  ? 

Mr.  Collins:  For  this  purpose:  Here  they 
were  mining  lean  ore,  very  little  red  oxide  in  it 
from  the  Southwest  opening,  and  at  their  door 
was  this  rich  mass  of  silicate  which  was  rejected. 
I  want  to  show  that  this  silicate  was  much  richer 
in  zinc  than  the  oxide  in  the  Southwest   opening. 

The  Court:  I  will  take  the  question.  Take  an 
exception. 

Mr.  McCarter :     Exception. 


30 


A.  The  Buckwheat  ore. 

Mr.  McCarter :     The  Buckwheat  ore  is   richer 
in  silicate  than  the  gray  ore  is  in  red  oxide  ? 

The    Witness :       He    spoke    about     the    zinc 
^Q  mineralin  the  silicate. 
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The  Court :     Yes. 

Q.  Did  jou  ever  mine  between  the  east  and  west  line, 
and  what  was  understood  by  you  to  be  the  south  line  of 
the  parallelogram — between  the  east  and  west  line  up  to 
the  south  line,  wbat  you  understood  at  the  time  to  be  the 
south  line  of  the  parallelogram. 

A.  You  have  reference  lo  this  line  (indicating  on  the 
map)  ? 

Q.  No ;  I  mean  to  the — on  a  little  south  of  that. 

Mr.  McCarter  :     Well,  now. 

Q.  What  w^as  claimed  to  be  the  south  line  ? 

A.  In  Professor  Shiner's  map  ? 

Q.  From  where  they  claim  the  line  to  run  ? 

A.  From  where  they  claim  the  line  now  ? 

Q.  No  ;  not  now. 

A.  Shiner's  map  would  take  it — 

Mr.  R.  H.  McCarter  :     One  moment.     I  object  20 
to  any  comments  by  this    witness  as   to  Shiner's 
map.     I  am  informed  they  are   exactly  the  same 
\  as  a  matter  of  fact. 

The  Court:     What    is   the   question  now,  Mr. 
Collins? 

Q.  You  knew  where  you  understood  to  be  the  south 
line  of  the  parallelogram  ? 

A.  I  did.  OQ 

Q,  Where  you  understood  it  at  this  time  ? 

A.  Yes,  sir. 

Q.  From  where  you  understood  it,  to  the  east  and  west 
line,  did  you  ever  mine  ? 

Mr.  McCarter  :     I  object. 

The  Court :     I  will  take  it. 

A.  We  mined  to  that  line. 

Q.  Down  to  that  line  ?  40 
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A.  Down  to  that  line. 

Q.  Bat  between  that  line  and  the  east  and  west  line, 
did  you  ever  mine  ? 

Mr.  McCarter  ;     I  object. 

A.  No. 

Q.  Mr,  George,  were  yon  examined  in  1883  at  Newark, 
in  a  suit  between  the  New  Jersey  Zinc  &  Iron  Company 
and  Charles  W.  Trotter? 

A.  I  think  I  was. 

Q.  Did  you  there  identify  the  original  Shiner  map? 


Mr,  McCarter  ;     I  object. 

Mr.  Collins:  Simply  going  to  prove  it  into 
their  custody,  and  prove  by  the  next  question 
tliat  they  produced  it  as  the  New  Jersey  Zinc  & 
Iron  Company's.  I  gave  them  written  notice 
some  days  ago  to  produce  it,  and  then  to  give 
20  secondary  evidence. 

Tiie  Court:     Ton  can  ask  liira  whether  he  saw 
it  tiiere. 

Q.  Was  the  Shiner  map  there? 

A.  I  believe  it  was, 

Q.  Who  produced  it? 

A,  I  think  it  was  Mr.  McCarter. 

Q,  For  what  company  ? 

A.  For  the  New  Jersey  Zinc  &  Iron  Company. 

Q.  Yes.     Cross-examine, 
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Oross-exarmnation  by  Mr,  T.  N,  McCarter : 

Q.  Mr.  George,  can  you  show  on  this  map — no ;  I  won't 
ask  that  question.  You  say  you  were  examined  in  a  suit 
between  the  New  Jersey  Zinc  &  Iron  Company  and  Trotter  ? 

A,  I  think  I  was, 

Q.  And  the  Shiner  map  was  then  produced  ? 
4.Q       A.  To  tlie  best  of  my  knowledge,  it  was. 
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Q.    Wliat  makes  you  think  so. 
A.   I  tliiiik  it  was  tlie  same  map  I  gave  yon  ? 
Q.   And  wliat  was  done  with  that  map? 
A.  I  don't  know. 

Q.  And  how  do  you  know  whether  it  was  an  original  or 
copy  ? 

A.  Well,  because  I  always  had  the  original. 
Q.  How  do  you  know  you  had  the  original  ? 
A.  If  tlie  Court  will  allow  me,  I  willexpLiin  that. 

10 
The  Court :     No  ;  just  answer  the  question. 

A.  Well,  Judge  Shiner  made  two,  and  I  gave  the  com- 
pany one  and  kept  one. 

Q.  You  gave  the  company  one  ? 

A.  I  did^ 

Q.   What  company  ? 

A.  The  New  Jersey  Zinc  Company. 

Q.  How  do  you  know  they  were  originals? 

A.  Because  I  got  them  from  Judge  Shiner  himself.  20 

Q.  How  do  you  know  one  was  not  a  copy  of  the  other  ? 

A.  That  I  can't  tell  you. 

Q.  All  you  know  is  you  got  a  copy  of  the  Shiner  map 
from  Judge  Shiner  ? 

A.  No  ;  I  got  the  Shiner  map. 

Q.   Yes  ;  the  Shiner  map. 

A.  They  were  both  alike,  and  both  made  on  the  same 
paper  precisely. 

Q.  On  the  same  piece  of  paper  ? 

A.  On  the  same  paper.  3q 

Q.  Then  there  were  two  maps  on  the  one  piece  of  paper  ? 

A.  No  ;  two  maps. 

Q.  Then  what  do  you  mean  by  saying  they  were  on  the 
same  paper? 

A.  Well,  the  same  kind  of  paper,  if  that  will  answer 
vour  purpose. 

Q.  You  said  when  you  first  went  there  3'ou  found  cer- 
tain openings  which  not  enumerated  ;  one  was  near  the 
Ding  Dong,  one  near  the  Hamburg  road,  one  the  Weights 
and  Measures,,  one  at  the  Brown  or  Cedar  Tree,  and  one  at   40 
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the  Buckwheat  ^ 

A.  Yes, 

Q.  Can  yon  point  out  on  that  map  where  the  Brown  or 
Cedar  Tree  opening  was  ? 

A.  It  is  about  tliere  (indicating), 

Q.  Within  tlie  mark  theie,  the  dark  mark  there  on    tlie 
map  whicli  represents  the  Weights  and  Measures  ? 

A.  Over  this  wa}'  further. 

Q.  Is  it  included  in  that  dark  portion,  or  is  it  outside  of 
that? 

A,   It  is  included  in  this. 

Q,  That  portion  has  been  extended  so  as  to  take    in    the 
Brown  or  Cedar  Tree  opening  ? 

A.  Yes. 

Q.  How  extensive  was  that  opening  ? 

A.  I^ot  very,  probably  it  was  eight  to  ten  feet  wide,  and 
probably  ten  to  fifteen  feet  across  the  vein. 

Q.  What  was  its  appearance  as  to  its  being  a  recent  fresh 
opening,  or  an  old  one  ? 
20       A.  Well,  that  part  of  it,  the  one  that  I  saw,  when  I   did 
see,  it  first  looked  as  if  it  had  been  opened  some  time. 

Q.  What  do  you  mean  by  some  time? 

A.   Well,  probably  two  or  three  years  ;  I  don't  know. 

Q.  And  the  other  part  ? 

A.  Wliy,  it  was  newly  worked. 

Q.  Newly  worked  then,  in  addition  to  the  original  open- 
ings? 

A.   Yes, 

Q.  And  did  that  new  opening  connect  the  Brown    open- 
30  ing  with  the  Weights  and  Measures  opening  ? 

A.  No ;  it  was  only  a  continuation  of  the   Brown    open- 
ing further  in  the  vein, 

Q.  Did  it  extend  to  the  Weights  and  Measures  opening  ? 

A.  No,  sir. 

Q.  There  still  at  that  time  was  a  space  between  the   two 
openings  not  mined  out? 

A.  Oh,  yes, 

Q.  And  when  did  that  mining  take  place   which    mined 
out  between  the  two  ? 
40       A.  I  mined  that  out  myself  when  I  went  there;  I    think 
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it  was  in  1855. 

Q.  Now,  how  extensive  was  tlie  mining  near  the  Ham- 
burg road  ? 

A.  When  I  went  there  ? 

Q.  Yes? 

A.  I  shouldn't  think  it  was — not  over  eight  or  ten  feet 
long,  and  probably  two  or  three  feet  deep  ;  three  or  four 
feet  deep. 

Q.  And  what  was  the  appearance  of  that  as  to  having 
been  recent  ?  iq 

A.  Well,  it  was  red  oxide  and  franklinite. 

Q.  Yes ;  but  you  don't  answer  my  question. 

A.  I  beg  your  pardon. 

Q.  Yes.  I  didn't  ask  you  what  the  appearance  was  as 
to  the  character  of  the  ore,  but  as  to  its  having  been  re- 
cently mined  or  not  ? 

A.  Well,  I  should  think  it  had  been  mined  three  or  fonr 
years,  four  or  five  years,  grass  was  growing  into  it, 

Q.  Now,  yon  said  next,  that  there  was  an  opening  near 
the  Ding  Dong?  20 

A.  There  was. 

Q.  Was  that  an  old  opening  ? 

A.  Yes,  that  was  an  old  opening. 

Q.  Was  that  the  opening  that  Mr.  Kimble  spoke  of  as 
having  been  made  by  Mr.  Ames. 

A.  I  should  think  more  than  likely. 

Q.  Do  you  recognize  it  by  his  description,  as  an  opening, 
made  by  Oakes  Ames? 

A.  I  didn't  go  there  when — 

Q,  No,  but  you  heard  Mr.  Kimble  testify  ?  30 

A.  Yes. 

Q.  And  you  heard  him  speak  of  an  opening  by  Oakes 
Ames? 

A.  Yes. 

Q,  Did  you  hear  him  describe  an  opening — 

A.  That  is  the  same  opening. 

By  the  Court : 
Q.  Is  that  near  the  Ding  Dong  ?  40 
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A.  Near  the  Dii)g  Dong,  yes. 

Further  cross : 

Q.  Was  there  an  opening  there  called  No.  3  ? 

A.  No,  sir. 

Q.  You  never  knew  of  any  such  opening  as  that? 

A.  Never  did. 

Q.  Is  there  one,  which  is  now  called  No.  3  opening? 
IQ       A.  There  is  one  called  No.  3,  that  I  mined  myself,  after 
I  went  there. 

Q.  Wiicre  is  that  ? 

A.  Tliat  is  between  the  Ding  Dong  and  wliat  they  call 
the  Nicholas  Shaft  ? 

Q.  And  when  did  you  niake  tliat  I 

A.  I  made  that  in  January,  in  1856,  1857  or  1858. 

Q.  Didn't  you  make  that  in  1853  ? 

A..  In  1853  ? 

Q.  Yes? 
20        A.  No,  sir. 

Q.  Didn't  you  testify  in  the  suit  between  Mr.  Trotter 
and  the  New  Jersey  Zinc  Company  that  you  made  that 
opening  in  1853  ? 

A.  I  don't  thiidv   I  did. 

Q.  Now,  I  refer  to  the  Trespass  suit,  so-called  between 
Mr.  Charles  W.  Trotter  and  the  New  Jersey  Zinc  Com- 
pany, in  which  Mr.  Linn  was  counsel  for  the  Zinc  Com- 
pany ;  do  you  remember  that  suit,  tried  at  Ti-enton  ? 

A.  Yes,  I  remember  the  suit. 
30       Q.  Before  Judge  Nixon  ? 

A.  Before  Judge  Nixon. 

Q.  You  were  a  witness  there,  were  you  not  ? 

A.  I  was. 

Q.  Now,  didn't  you  testify — wasn't  this  question  asked 
you,  "  When  did  the  New  Je.isey  Zinc  Company  commence 
mining  operations  on  Mine  Hill,"  and  did  you  answer, 
"The  Fourth  of  April,  1853?" 

A.  Yes. 

^Q  Mr.  Collins:     What  page? 
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Q.  Tlie  question  was  then  asked,  was  it  not,  "  Wliere 
did  thej  mine  tlien,"  and  you  answered,  "  Tliey  mined  at 
what  we  call  now  No.  3  opening"  ? 

A.  Tiiat  is  this  very  opening  liere.  F'irst  we  called  that 
No  1,  and  what  is  now  No.  2  was  No.  2  tlien,  and  the 
Hamburg  road  opening,  and  tiien  we  reversed  and  began 
at  the  Hamburg  road  ;  tiiat  was  the  largest  and  best,  and 
we  called  that  No.  1,  and  Nicholas  No.  2,  and  that  was  No.  iq 
3,  and  this  was  No.  4.  But  there  is  where  we  were  in 
April  and  May  and  June. 

Q.   Where? 

A.   Right  tiiere,  where  the  parallel  line  is  (indicating). 

Q.  That  was  in  the  old  opening  made  by  Ames  ? 

A.  That  is  in  that  opening,  yes. 

Q.  How  long  did  you  work  at  that  old  opening  made  by 
Anjes,  before  von  moved  to  the  Hamburg  road? 

A.  I  think  it  was,  as  near  as  I  can  remember,  it  was 
about  two  months,  two  or  tiiree  months.  20 

Q.  You  said  on  your  direct  examination  that  you  worked 
several  months? 

A.  Oh,  we  worked  several  months,  through  the  summer. 

Q.  Through  the  summer  ? 

A.  Througii  the  summer. 

Q.  You  said  you  worked  considerable  there,  several 
months,  and  then  went  to  the  Hamburg  road  ? 

A.  Y"es,  then  I  went  to  the  Hamburg  road,  at  that  time 
I  abandoned  it;  I  was  working  at  both  places. 

Q.  You  said  you  worked  at  No.  1,  where  was  No.  1  ?  39 

A.  This  was  No.  1,  at  that  time  (indicating). 

Q.  You  liave  just  now  said,  I  nnderstood  yon,  that  that 
was  No.  3  ? 

A.  It  was  when  we  left  it.  That  was  No.  1  wlien  I 
went  there;  that  was  No.  2,  and  near  the  Hamburg  road, 
and  we  reversed  it  and  called  that  No.  1,  and  that  No.  2, 
and  this  No.  3  (indicating);  but  that  was  afterwards,  after 
the  opening  was  made. 

Q.  Now,  you  found  some  red  oxide,  you  said,  in  this 
Ames  opening,  Ijelow  the  Ding  Dong  ?  4.0 
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Q.   And  in  wliat  position  in  the  vein  did  jon  find  it? 

A.   We  found  that  on  the  foot-wall. 

Q.   On  the  foot-wall? 

A.   On  the  foot-wall  of  the  vein  proper. 

Q.   Of  the  vein  proper  ;  what  do  jou  mean  hv  that  ? 

A,  Well.  I  mean,  take  the  whole  vein,    and    it    is    lime- 
stone on  l)oth  sides,  and  the  red  oxide  is  on    the    foot-wall, 
and  franklinite,  down  below,  at  Sterling. 

Q.  llow  did  the  quantity  of  zinc  found  in  the  ore  at  the 
10  Ames  opening  correspond  and  compare  with  the  quantity 
of  zinc,  and  when  I  say  zinc,  I  am  taking  your  definition 
of  zinc,  red  oxide — how  did  the  ipiantity  of  red  oxide 
found  in  the  old  Ames  opening  compare  with  the  quantity 
found  in  the  Hamburg  road  openings  ;  1  mean  the  com- 
parative portions  found  in  the  rest  of  the  vein  ? 

A.  I  think  there  was  more  red  oxide  in  the  llambursr 
road  opening  than  there  was  in  the  other  opening. 

Q.  You  said  you  found  an  opening  on  the    Buckwheat  ? 

A.  Yes. 
20       Q-  ^^^  what  extent   had    the   Buckwheat   been    opened 
then  ? 

A.  Well,  tlie  surface  had  been  taken  off,  and  some  one, 
I  don't  know  who,  before  I  went  there,  put  in  some  blasts 
on  the  east  side  of  the  Buckwheat. 

Q.  And  was  that  the  extent  to  which  that  was  opened 
then  ? 

A.  That  was  all. 

Q.  How  large  was  the  exposure  of  the  vein  there  ? 

A.  I  don't  know,  1  should  think  25  or  30  feet. 
3Q       Q.  And  to  what  length  had  it  been  uncovered  ? 

A.  It  was  about  the  same  w^dth,  looked  like  a  squai'e. 

Q.  Now,  speaking  of  this  portion  at  the  Hamburg  road 
which  contained  more  red  oxide,  how  did  it  differ  in  ap- 
pearance and  composition  from  the  residue  of  the  vein 
alono-side  of  which  it  was  found? 

A.  The  franklinite  that  was  alongside  of  it  was  black,  or 
rather  lime  mixed  with  franklinite. 

Q.  Did  you  ever  see  any  franklinite  that  was  not  black  ? 

A.  Well,  not  much,  I  have  seen  it  a  very   little,    brown. 
4.0       Q.   I  asked  you  how  this  red  oxide  portion  compared  in 
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constitution,   constituents,  with  the  remainder  of  the   vein 
alongside  of  it,  and  you  said  the  franklinite  was  bhick  ? 

A.  One  was  red  and  tlie  other  was  blaclv. 

Q.  But  was  tliere  any  franklinite  in  that  red  oxide? 

A.   Oh,  yes  ;  there  wns. 

Q.  And  was  there  not  also  red  oxide  in  the  franklinite 
vein  adjoining  ? 

A.  No,  sir. 

Q.  None  at  all  ? 

A.  Not  a  bit.    Not  that  I  could  see;  it  is  there   yet.      I   lo 
don't   think  von  can  find  any  ;  I  can't. 

Q.  Was  there  silicate  in  the  adjoining   vein  ? 

A.  Well,  at  that  time,  to  tell  yon  the  truth,  I  didn't 
know  what  was  silicate  ;  but  tliere  was  some  in  it,  that  is 
in  the  franklinite.     That  was  the  question,  wasn't  it? 

Q.  That  was  the  question,  yes.  Now,  you  didn't  know 
that  silicate  was  thei-e  at  all,  did  you  ? 

A.  I  didn't  know  it  was  silicate  at  that  time,  at  all. 

Q.  You  were  not  acquainted  with  that  mineral  ? 

A.   No.  20 

Q.  And  when  did  you  become  acquainted  with  it? 

A.  I  think  it  was — I  was  tliere,  oh,  probably  a  3^ear, 

Q.  Before  what  ? 

A.  Before  I  became  acquainted  with  it. 

Q.   How  did  you  become  acquainted  with  it  ? 

A.  Because  it  was  always  called  troostite. 

Q.  Oh,  yes,  that  is  it,  you  have  got  on  the  troostite 
dod^o  ? 
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Mr.  Collins:     Is  that  a  proper  remark.  30 

Mr.  T.  N.  McCarter:  I  think  it  is. 

Mr.  Collins;     I  would  like  to  know    what   the 
Court  thinks. 

The  Court :     The  Court  does  not  intend  to  ex- 
press an  opinion  unless  you  make  an  objection. 

Mr.  Collins  :     I  make  an  objection.  4.0 
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Mr.  T.  N.  McCarter:     Strike  it  out. 

The  Court :     Strike  it  out,  don't    let    it    occur 
•  again. 

Q,  You  knew  there  was  a  mineral  there  called  troostite  ? 
A.  I  knew  that. 

Q.   And  in  what  quantity  did  tliat  ai)pear1 
A.  Very  rare. 

Q.  And  you  say  tliat   your    discovery    tliat    silicate    was 
^^    there  was  simply  your  discovery  that    the    mineral    which 
you  had  formerly  called  troostite  was  a  silicate  of  zinc  ? 
A.  Yes. 
Q.  When  did  you  first  know  of  the  existence  of   silicate 

there  ? 

A.  I  think  it  was  in  1855,  I  got  my  knowledge  pretty 
much  from  Dr.  Cook. 

Q,  You  were  examined  in  Jersey  City  recently,  were 
vou  not  ? 

A.  Yes,  I  was. 

Q.  As  an  iniirni  witness  ? 

A.  Yes  ;  I  was  pretty  sick,  too. 

Q.  Did  you  not  on  that  occasion  say — 

Mr.  Collins  :     Page  ? 

Mr.  T.  N.  McCarter:     Page  129. 

Q.  In  reply  to  the  question  "  IIow  long  after  you  be- 
came acciuainted  with  the  ore  which  you  call  franklinite 
3Q  was  it,  before  you  discovered  that  it  contained  silicate? 
A.  The  first  that  I  think  I  ever  knew  about  the  mineral 
known  as  silicate  of  zinc  was  in  1856,  I  third-:  it  was  in 
1856,  when  Dr.  Cook  came  there  lirst." 

A.  Well,  1855  or  1856. 

Q.  "Q.  And  then  you  found  out — (interrupted).  A. 
Oidy  what  I  got  from  him."     Did  you  testify  so? 

A.  It  is  pussible  I  did. 

Q.  And  then  didn't  you  further  say  that  was  the  first  of 
your  knowledge  that  there  was  silicate  in  that  franklinite? 
^Q        A.   Yes. 
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Q.   Wliat.,  did  you  call  it  silicate  then,  and  troostite  now  ? 

A.  No  ;  I  beg  yoni-  pardon  — 

Q.  I  am  not  offended. 

A.  I  said  previous  to  that,  it  was  known  as  troostite. 

Q.  The  question  asked  you  was  whether,  and  your  an- 
swer w^as  the  tirst  you  ever  knew  about  the  mineral  known, 
was  silicate  of  zinc  ;  now,  you  say  you  did  not  know  about 
that  mineral  before,  only  it  was  called  by  a  different  name  ? 

A.  Troostite. 

Q.  Then  you  were  asked,  "  Q.  That  was  the  first  of  your   xo 
knowledge  that  there  was  silicate  in  that  franklinite,"  and 
you  answered,  "Yes,"  did  you  not? 

A.  More  than  likely. 

Q.  "  Q.  What  before  did  you  take  it  to  be,"  and  didn't 
you  answer,  "  Well,  it  was  gangue  ;  we  paid  no  attention  to 
it ;  we  wasn't  mining  the  franklinite." 

A.  Y'^s ;  I  believe  that  is  so. 

Q.  You  were  asked  what  before  you  took  it  to  be,  and 
you  said  it  was  gangue  ;  if  you  then  knew  it  was  troostite, 
why  didn't  you  say  so  ?  20 

A.   Well,  probably  I  didn't  think. 

Q.  Eh?  " 

A.  I  didn't  think  at  the  time. 

Q.  You  were  pretty  closely  crowded  with  these  ques- 
tions, were  you  not  ? 

Mr.  Collins  :     We  object. 

A,  At  that  time  I  was  pretty  near  in  bed. 

Q.  What  did  you  say  ?  30 

Mr.  Collins :  We  object  to  it ;  that  is  not 
proper. 

Mr.  T.  N.  McCarter  ;  What  I  meant,  was  those 
questions  called  his  attention  precisely  to  that 
mineral,  and  wdiat  it  was. 

The  Court :  I  think  it  is  proper  cross-examina- 
tion. 4Q 
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Q.  Yon  said,  Mr.  George,  tliiit  there  was  about  tliirty- 
iive  per  cent,  of  red  oxide  in  tlie  ore  that  you  sliipped, 
speaking,  I  think,  of  the  ore  shipped  from  IJanibni'g  road, 
were  you  not  ? 

A.  1  suppose  so. 

Q.  How  did  yon  find  out  the  percentage  of  the  ore  that 
yon  sliipped  ? 

A.  That  was  my  best  judgment. 

Q.  That  was  in  1853? 

A.  No,  sir  ;  1  didn't  ship  any  in  1853. 

Q.  You  mined  some  in  1853? 

A.  Oh,  yes? 

Q.  But  in  1854  you  say  tliis  was  ? 

A.   In  1854  I  shipped  some, 

Q.  Were  you  able  to  jndge  at  that  time  the  amount  of 
percentage  of  red  oxide  that  was  necessary  in  the  ore  to 
make  it  work  profitably  ? 

A.  No  ;  I  was  not. 

Q.  Did  you  know  anything  about  the  working? 

A.  I  did  not. 

Q.  Were  you  able  to  judge  at  tliat  time  that  there  was 
thirty-five  per  cent,  of  red  oxide  in  the  ore  that  you  ship- 
ped ? 

A.  I  should  think  that  there  was. 

Q.  Thirty-five  per  cent,  of  the  whole  mass  was  red  oxide  ? 

A.  I  should  think  there  was. 

Q.  That  is  over  one-third  of  it? 

A.  Over  one-third. 

Q.  What  was  the  rest  ? 

A.  The  rest  was  franklinite  and  this  green  silicate. 

Q.  How  much  red  oxide  was  there,  what  percentage  of 
red  oxide  was  there  in  the  gray  ore  shipped  from  the  South- 
west opening  ? 

A.  That  varied. 

Q.  Did  not  the  other  vary? 

A.  Not  so  much,  it  was  more  uniform. 

Q.  Well,  answer  tiie  question,  how  much  red  oxide  was 
there  in  the  gray  ore  shipped  from  the  Southwest  opening  ? 

A.  I  should  not  say  that  there  was  a  vast  quantity  of  it. 
^A        Q.  Give  us  your  best  idea  of  the  proportion  ? 
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A.  Well,  then  I  would  say  tliere  was  tliirtyfive  percent., 
good  and  bad. 

Q.  Your  acquaintance  with  tluit  ore,  or  your  shipping  of 
that  ore  was  after  yon  shipped  the  red  oxide  from  the  Ham- 
burg road,  was  it  not  'i 

A.  Yes,  sir. 

Q.  You  had  as  good  an  opportunity  then  to  form  a 
knowledge  of  the  proportion  of  red  oxide  in  the  Southwest 
opening  as  you  previously  had,  to  form  an  opinion  of  the 
red  oxide  in  the  Hamburg  road  vein  ?  10 

A.  Not  a  bit. 

Q.  It  was  later  ? 

A.   Yes,  sir. 

Q.  And  you  had  had  longer  experience  ? 

A.  That  wouldn't  make  any  diflEerence  in  the  quantit}^  of 
ore  in  it  of  that  color. 

Q.  But  it  might  make  a  difference  in  your  capacity  to 
judge? 

A.  Not  a  bit. 

Q.  You  knew  as  much  about  the  contents  the  first  time  20 
you  saw  it  as  ever  you  did  ? 

A.  That  is,  I  knew  about  what  the  percentage  of  such 
ore  would  be  in  the  lump  ;  I  could  make  an  estimate  of 
that. 

Q.  Had  you  ever  seen  a  mineral  or  ore  known  as  red 
oxide  of  zinc  before  you  went  to  Sussex  County  in  the 
employ  of  the  New  Jersey  Zinc  Company? 

A.  Yes. 

Q.  Where? 

A.  At  Ogdensburg  and  Franklin.  30 

Q.  When? 

A.  In  1846. 

Q.   How  long  were  you  there  ? 

A.  Three  or  four  hours. 

Q.  Did  you  go  over  both  hills  ? 

A.  I  did. 

Q.  What  red  oxide  was  visible  in  1846  on  Mine  Hill  ? 

A.  You  could  see  it  in  places. 

Q.  How  long  were  you  up  there  on  Mine  Hill  ? 

A.  I  think  I  was  there   probably    three   or   four   hours,   40 


1164 

probably  more. 

Q.  On  Mine  Hill? 

A.   Yes,  sir. 

Q.  How  long  were  you  on  Sterling  Hill  ? 

A.  Well,  probably  an  hour;  1  walked  over  the  liill. 

Q.  What  was  your  business  there  at  that  time  ? 

A.  At  that  time  my  brother  and  me  sold  a  man  some 
raa^netic  ore  from  the  Hurd  mine. 

Q.  In  Morris  County  ? 
^Q       A.  Yes,  sir;  and  went  up  there  to  collect   some  money. 

Q.  And  you  took  occasion  while  you  were  there  to  go 
over  these  veins  ? 

A.  Yes,  sir, 

Q.  Did  the  knowledge  you  acquired  on  that  occasion 
enable  you  to  form  aii}^  idea  whatever  of  the  percentage  of 
red  oxide  in  the  ores  which  you  then  saw? 

A.  Not  a  bit. 

Q.  Then  j'ou  did  not  derive  any  learning  on  that  subject 
from  that  view  ? 
20       A.  Not  at  all. 

Q.  With  that  exception,  had  you  ever  been  at  either 
Mine  Hill  or  Sterling  Hill  prior  to  the  time  of  your  en- 
gaging in  the  service  of  the  New  Jersey  Zinc  Company  ? 

A.  1  was  there  afterwards,  between  1846  and  1853. 

Q.  When  afterwards  ? 

A.  I  should  tliink  probably  it  was  somewhere  around 
1870. 

Q.  Did  you  go  there  again  from  the   time    of    that  visit 
to  collect  some  money  until  the   time   you    went   into  the 
30   service  of  the  zinc  company  ? 

A.  I  was  there  once  after  that. 

Q.  At  what  time  ? 

A.  I  was  there  with  a  man  by  the  name  of  Williams, 
who  worked  at  Sterling. 

Q.  What  were  you  doing  there  ? 

A.  What  was  I  doing  ? 

Q.  Yes? 

A.  I  was  going  to  Hamburg,  and  I  went  that  way  at  that 
time. 
40       Q-  Wiiere  did  you  live  then  ? 
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A.  At  Hurdtown. 

Q.  Where  is  that  with  reference  to  tiiis  mine  ? 

A.  A  little  below  Woodport. 

Q.  Toward  Dover? 

A.  Toward  Dover. 

Q.  Did  you  not  say  on  your  recent  examination  in  Jei'sey 
City,  wlien  you  spoke  of  your  visit  there  to  collect  that 
money — "  Q.  That  was  your  first  visit  ^  A.  That  was  my 
first  visit.  Q.  And  how  long  were  you  there  on  that  first 
visit?  A.  I  was  there  nearly  all  day.  Q.  When  did  you  iq 
next  go  there?  A,  I  did  not  go  there  again  until,  I  think, 
the  22d  of  March,  1853." 

Q.  Yes  ;  I  did  say  so,  but  I  found  out  afterwards,  be- 
cause when  I  came  home  I  began  to  hunt  it  up,  and  I  was 
there  once  afterwards. 

Q.  Between  those  dales  ? 

A.  Yes,  sir ;  and  only  once. 

Q.  How  did  you  find  out  your  mistake  ? 

A.   How  did  I  find  it  out  ? 

Q.  Yes?  20 

A.   By  some  correspondence  I  had  with  Williams. 

Q.  Did  that  enable  you  to  tell  when  you  were  there 
with  Williams  ? 

A.  It  was  between  tliose  dates.  I  think  it  was  around 
1850  we  went  to  Hamburg.  I  didn't  go  to  see  the  ore,  nor 
yet  to  collect  any  money. 

Q.  Did  you  go  over  the  hill  at  all  ? 

A.  I  went  that  way  because  it  was  the  nearest  road. 

Q.  You  went  by  the  road,  didn't  yon  ? 

A.  No,  sir  ;  I  was  walking.  30 

Q.  You  could  walk  on  the  road,  could  you  not? 

A.  I  walked  right  over  the  hills;  part  of  the  time  there 
was  nothing  but  a  path  there  at  that  time. 

Q.  Yon  did  not  at  that  time  make  any  examination  or 
investigation  of  the  ore,  did  you  ? 

A.  No;  I  only  went  right  over  it  where    I    was   before. 

Q.  Did  you  on  that  occasion  derive  any  learning  which 
would  enable  you  to  judge  of  the  percentage  before  you 
entered  the  service  of  the  zinc  company? 

A.  None  whatever.  ^.q 


1166 

Q.  Tiicn  woare  gettin<^  down  to  the  fact,  tliatattlie  time 
you  entered  the  service  of  the  zinc  company,  yon  liad  had 
no  [)i'evions  knowledge  of  tliese  ores  sufficient  to  enable 
you  to  form  an  estimate  of  the  percentage? 

A.  No. 

Q.  I  understood  j'ou  to  say,  on  j'our  direct-examination, 
that  you  did  not  ship  the  silicate  ores  up  to  a  certain  time, 
up  to  after  Mr.  Bell's  time  ?  in  '65  or  '66  ? 

A.  Yes. 
in       Q.  Do  you  say  that  now. 

A.  1  do,  I  think  so. 

Q.  Now,  did  3'ou  not  in  the  testimony  which  you  gave 
in  the  suit  of  Mr.  Tiotter  against  the  zinc  company,  about 
which  I  just  examined  yoi?-  "Say  tliat  the  zinc  company 
mined  across  the  whole  vein,  and  shipped  everything  they 
mined  ? 

A.  Well,  I  was  speaking  of  the  vein  of  red  oxide. 

Q,  The  question  was  asked,  ''Will  you    just   point   out 
where  you  worked  in  1853,"  and  did  you  answer,  "  1   work. 
20  ed  at  that  opening  (indicating)  in  1853." 

A.  Yes,  sir. 

Q.  "And  how  much  did  you  take  out?  A.  I  am  not 
sure,  I  could  not  tell  now."     Did  you  answer  that? 

A.  That  is  the  number  of  tons  ? 

Q.  Yes? 

A.  Yes,  sir. 

Q.  "  What  did  you  use  the  ore  for?  A.  We  shipped  it 
to  Newark.''     Did  you  say  that  ? 

A.   Yes,  sir. 
30       Q.  "By  Mr  R.    W.    Parker:     What   did   you    ship    to 
Newark,  at  that  time?     A.   We  shipped   the    ore    that    we 
took  out  there."     Did  you  say  that? 

A.  Yes,  sir. 

Q.  "  All  of  it?  A.  Well,  yes,  I  suppose  so.  Q.  Or  did 
you  only  ship  the  red  oxide  of  zinc?  A.  Oh,  yes  sir." 
Did  you  answer  that  ? 

A,  Of  course,  if  it  is  there,  1  said  so. 

Q.   You  were  asked,  "  Could  you  at  that  time  smelt  any- 
thing but   that,    profitably?     A.  I   don't    know   anything 
40  about  that."     Did  you  answer  that  ? 


A.   I  don't  remember. 

Q.  Did  you,  in  1853,  know  anything  about  what  tliey 
could  smelt  pi'ofitable,  and  what  they  could   not? 

A.  No,  I  did  not. 

Q.  Then  again,  "  When  did  you  finst  begin  to  ship  out 
any  tiling  except  red  oxide  of  zinc  ?  A.  We  always  ship- 
ped out  all  we  took  out."     Did  3'ou  say  that  ? 

A.   I  did,  and  say  so  yet. 

Q.  "  Did  not  you  leave  large  piles  of  ore  there  separate? 
A.  No,  sir."     Did  not  you  answer  so  ?  iq 

A.   You  are  now  speaking  of  shipping  the  red  oxide  ? 

Q.  No,  I  am  not  speaking  of  that  at  all,  I  am  speaking 
of  what  you  just  said.  "  When  did  you  first  begin  to  ship 
out  anything  except  red  oxide  of  ziuc  ?"  Your  answer  was, 
"  We  always  shipped  all  we  took  out."  Then  the  question 
was,  "  Didn't  you  leave  large  piles  of  ore  there  separated," 
and  didn't  you  answer  "No,  sir." 

A.  Well,  we  did  not  leave  large  piles  of  red  oxide,  we 
selected  the  franklinite. 

Q.  Did  you  not  say  in  that  examination  that  you  always  20 
shipped  all  you  took  out,  and  you  did  not  leave  large    piles 
of  ore  sepai-ated  ? 

A.  If  it  is  in  there  I  said  it. 

Q.  Do  you  know  whether  you  said  it,  or  not  ? 

A.  I  don't  remember  now,  there  was  so  much  talked  about. 

Q.  Look  at  it  (handing  witness  book)  ? 

A.  I  haven't  the  least  doubt  of  it. 


The  Court  :     Is  it  siffned. 


b' 


30 


Mr.  Thompson  :     No,  sir,  it  was  taken  before  a 
jury  orally  the  same  as  this. 

The  Court :     What  is   the   object  of   showing 
him  a  printed  book. 

Mr.  McCarter :     He  said  if  it  was  there  he  said 
it. 

Mr.  Collins:     How  can  he  tell  ?  4.Q 


20 


30 
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Mr.  McCarter  :     He  knows  what  lie   is  talkiiiir 


about. 


r> 


The  Court :     I  do  not   think    it    is    the    proper 
way  to  examine  a  witness. 

Mr.  Collins  :     We  object. 

Q.  Well,  did  you  say  it  ? 

A.  I  did  say  it. 
'■^       Q.  You  said  that  Mr.  Shiner  was  employed  by  the   com- 
pany to  make  a  map ;  how  do  you  know    that   he    was   em- 
ployed by  the  company  ? 

A.   Well,  I  believe  I  hired  him. 

Q.  You  hired  him?  ' 

A.  I  did. 

Q.   You  were  the  company  ? 

A.  I  hired  him  for  the  company. 

Q.  Where  did  he  live  at  that  time? 

A.  lie  lived  down  here  just  below  Mrs.  Stuart's — not 
Mrs.  Stuart's,  just  below  Dr.  Stewart. 

Q.  In  Newton  ? 

A.  Newton. 

Q.  What  year  was  that  ? 

A.  1855. 

Q.  Didn't  he  live  in  Greensville  in  1855  ? 

A.  I  think  he  moved  up  to  Newton  ;  if  he  hadn't  moved, 
he  did  move  while  he  was  on  the  map,  while  he  was  mak- 
ing the  survey. 

Q.  Was  he  the  same  Isaac  Shiner  who  formerly  lived 
at  Greensville  ? 

A.  I  think  he  was. 

Q.  How  did  you  come  to  hire  him? 

A.  I  hired  him  through  the  recommendation  of  Mr.  Linn. 

Q.  And  what  did  you  hire  him  to  do  ? 

A.  Make  a  survey  of  Mine  Hill. 


40 
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JOHN  GEORGE. 

Cross-exainination  resumed  by  Mr.  McCarter  : 

Mr.  McCarter :     I  would   like   to   see    the  ex- 
hibits this  witness  produced  yesterday. 

Ml'.  Collins:     Tiiey  are  all  lying  right   here  in 
front  of  yon. 

Q.  I  show  the  witness  an  exhibit  produced  here  yester- 
day, marked  Exhibit  D,  No.  1,  Scholield  Opening.  Did 
you  select  that  ? 

A.  No ;  that  was  gotten  by  Mr.  Pierce  and  Mr.  Van 
Mater  in  my  presence,  sir. 

Q.  When? 

A.  Last  Saturday. 

Q.  What  is  it?  " 

A.  Well,  it  is  franklinite  and  silicate  of  zinc. 

Q.  Yes  ;  where  was  it  got  ? 

A.  Just  below,  that  is,  down  at  the  Schofield  opening  ;it 
was  below  where  Schofield  worked,  in  tiie  hanging  wall. 

The  Court:     What    do   you    mean    by    below, 
deeper  ? 

A.  Yes,  sir. 

Mr.  Collins  :     Southerly,  I  suppose  ? 

Q.  Did  you  see  Mr.  Piei'ce  take  that?  3q 

A.  No,  I  didn't;  I  say  Mr.  Pierce  and  Mr.    Van  Mater 
got  it,  I  was  there — 
'-  Q.  Did  Mr.  Pierce  get  the  ore  ? 

A.  I  was  there  on  the  bank.  No,  I  didn't  see  them 
take  it ;  I  saw  them  bi'ing  it  right  up  out  of  the  mine. 

Q.  Saw  who— didn't  take  two  to  carry  it  out,  did  it  ? 

A.  Mr  Stevens,  I  think  it  was  tiiat  was  tliere  with  Mr. 
Pierce  and  Mr.  Van  Mater. 

Q.  Well,  what  do  you  know  about  it — when  did  you  first 
see  it  ?        •  '    '   ■  '  -        40 
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A.  I  saw  the  ore  tliere  before  it  was  broken  oft*. 
Q.  I  am  talking  about  the  exhibit  ? 
A.  How  is  that? 

Q.  I  am  talking  about  that  exhibit,  this  piece. 
A.  That  is  what  I  am  talking  of  ;  I  saw  it  before  it  was 
broken  off. 

Q.  Did  jou  see  that  piece  before  it  was  broken  off? 
A.  Yes,  sir. 

Q.  Did  you  see  that  broken  off  ? 
[Q       A.  I  did  not. 

Q.  Well,  how  do  you  know  it  is  the  piece  that   you   saw 

before  ? 

A.  Because  I  saw  where  it  came  from  afterwards, 

Q.  Then  you  didn't  see  it  before  it  was  taken  off  ? 

A.  I  did  see  it  l)efore  it  was  taken  off". 

Q.  Well,  you  saw  the  place  out  of  which  it  came  ? 

A.  I  saw  the  hanging  wall  out  of  which    I   supposed    it 
was  broken. 

Q.  Did  you  see  it  broken  off  ? 
20       A.  I  did  not. 

Q,  Then  you  don't  know    whether   it   was   broken   off 

there  or  not? 

A.  Well,  I  saw  the  place  where  it  came  from. 

Q.  How  do  you  know  you  seen  the  place  where  it   came 

from  ? 

A.  Well,  I  can  see  with  my  eyes. 
Q.  Were  you  there  when  it  was  broken  off? 
A.  I  was  right  outside  on  the  bank. 
Q.   How  far  off? 
30       A.  About  as  far  as  I  am  from  you. 

Q.  Did  you  see  the  people  break  it  off  ? 

A.  1  did  not. 

Q.  No.     Now,  you  say  that  is  franklinite  and  silicate  of 

zinc  ? 

A.  Yes,  sir. 

Q.  Can  you  say  which  is  franklinite  and  which  is  silicate 

of  zinc  ? 

A.  The  black  is  franklinite. 
Q.  Well? 
AQ       A.  The  brown  is  silicate  of  zinc,  or  willemite. 
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Q,  Yon  call  tliiit  brown,  do  yon  ? 

A.  1  do  ;  don't  call  it  red  by  any  means. 

Q.  Or  green  ? 

A.  Or  green. 

Q.  This  is  marked  George  SchoHeld  opening.     Did   you 

liave  anything  to  do  with  getting  it  at  all  ? 

A.  No  more  than  I  was  there  when  they  got  it. 

Q.  It  is  pretty  extensively  filled  with  zinc,  is  it  not  ? 

A.  It  is. 

Q.  What  kind  of  ore  would  you  call  it? 

...  10 

A.   We  call  it  franklinite. 

Q,  It  isn't  zinc  ore  ? 

A.  Not  what  we  would  call  zinc  ore,  by  any  means. 

Q.  Why? 

A.  Because  what  we  call  zinc  ore  is  red  oxide. 

Q.  Then  you  don't  designate  anything  zinc  ore  that 
hasn't  red  oxide  ? 

A.  1  am  speaking  of  the  day  that  we  were  there  ? 

Q.  I  am  speaking  of  the  present  time  ? 

A,  We  would  call  it  zinc  ore,  bv  all  means. 

Q,  That  is  what  I  am  asking  you,  by  all  means.  Why 
would  you  call  it  zinc  ore  ? 

A.   Because  it  has  silicate  of  zinc. 

Q.  Then  you  consider  the  necessity  of  red  oxide  to  make 
it  zinc  ore  no  longer  exists? 

A.  Yes  ;  I  would  say  that. 

Mr.  Collins  :     I  don't  see  the  relevancy  of   this 
testimony  what  is  zinc  ore  now. 

The  Court :     Only  incidentally.  30 

Q.  Do  you  see  any  red  oxide  in  that  ? 

A.  I  do  not. 

Q.  When  did  such  ore  as  that  become  zinc  ore  ? 

A.  After  1866. 

Q.  And  how  do  you  limit  or  fix  the  date  of  1866  ? 

A.  That  is  the  time  that  Mr,  Bell  would  use  such  ore 
when  he  sent  it  down  to  him. 

Q.  That  is  your  idea  ? 

A.  That  is  my  idea.  ^q 


11Y2 

Q.  Yon  presented  a  specimen  of  what  yon  called  massive 
franklin i te,  yesterda}' ? 
A.  Yes. 
Q.  Where  is  it  ? 

Mr.  Grigf^s:     No.  1. 

Q.  (Showing  witness  sample.)     Is  that  it? 

A.  That  is  it. 
10        Q-  Where  did  that  come  from  ? 

A.   From  the  Greer  opening. 

Q.  Marked  Greer's  opening  on  the  map? 

A.  Marked  Greer's  opening  on  the  map. 

Q.  And  what  part  of  the  opening  did  it  come  from? 

A.  On  the  foot-wall. 

Q.  That  is  the  west  side  ? 

A.  The  west  side. 

Q.  Yon  said  yon  sent.a  similar  piece  to  me? 

A.  I  did. 
20       Q-  Was  it  a  piece  broken  off  of  that,  or  a  separate  piece  ? 

A.  No  ;  it  was  a  piece  broken  right  off  from  it. 

Q.  Then  that  is  part  of  the  piece  you  sent? 

A.  That  is  part. 

Q.  Why  do  yon  call  it  franklinite  ? 

A.  Becanse,  to  the  eye  there  is    nothing    else    in    it    bnt 
franklinite  ;  it  is  what  we  call  massive  or  lamilnar. 

Q.  Yon  say  there  is  no  zinc  in  it  except  the  franklinite? 

A.  I  should  say  that  is  all  there  is  in  it,  because  we  can't 
see  anv. 
OQ       Q.  How  much  of  that  was  there  there? 

A.  There  ain't  a  great  deal  of  it ;    there    has    been    con- 
siderable taken  away  from  there. 

Q.  Did  you  break  it  out  ? 

A.  1  did  ;  I  broke  it  out  myself.  . 

Q.  Right  out  of  the — 

A.  Out  of  the  foot-wall. 

Q.  Is  there  a  distinct  vein  of  that  particular  ore,  or  is  it 
mixed  in  with  other? 

A.  Well,  it  is  mixed  in  with  the  other;  there  is   a   place 
^Q   there  probably  half  as  big  as  the  table. 
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Q.  When  you  say  tiiixed  in  with  the  other,  what  do  yon 
mean  ? 

A.  I  mean  mixed  in  with  the  otliei-,  franklinite  and 
garnet;  there  is  a  combination  there  of  different  minerals, 
and  this  particuhar  ore  is  found  in  that  deposit. 

Q.  Yes.     And  is  it  part  of  tlie — 

A.  Part  of  the  mass. 

Q.   Part  of  the  mass  of  the  vein  between  the  wall  ? 

A.   Is  it  part  of  this  congloineration  ;  if  yon  will,  that    is 
lying  on  the  foot  of  the  wall  there  ;  we    don't   find    it    any-  IQ 
where  else. 

Q.  But  you  find  it  in  the  v^ein,  don't  you  ? 

A.  Oh,  yes ;  it  was  within  the  walls. 

Q.  Mr.  George,  while  you  were  employed  there  from  18 
— when  did  you  cease  to  be  employed  about  that  mine? 

A.  I  think  it  was  in — it  strikes  me  it  was  in  October. 

Mr.  Collins:     What  year? 
A.  1880.     It  might  possibly  be  September. 

Further  cross  : 


20 


Q.  And  tiiere  was  no  intermission  in   your    employment 
between  1853  and  that  time,  was  there  ? 

A.  Not  in  regard  to  shipping  it  from  the  mines. 

Q.   And  during  all  that  time  you  had  constant    access    to 
an  observation  over  this  vein  on  Mine  Hill,  did   you   not  ? 

A.  I  did. 

"  Q.  Now,  Mr.  George,  tell  us,  if  you  please,  who  mined  on  gQ 
that  vein  other  than  the  New  Jersey  Zinc  Company  during 
the  period  1  have  mentioned  ? 

A.  The  New  Jersey  Fi-anklinite  Company   mined   some 
there. 

Q.  Wliere? 

A.  They    mined    some,   I    think,    at   the    Weights   and 
Measures  opening — at  the  Southwest  opening. 

Q.  I  will  save  a  little  time.     Did  they  mine    any    north 
of  the  due  east  line  ? 

A.  No.  40 
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Q.  They  confined  their  mining  to  the  territory  south  of 
that  due  east  line? 

A.  Yes. 

Q.  Now,  who  else  beside  them  mined  on  the  vein  during 
the  period  I  have  spoken  of,  or  before,  up  to  1877? 

A.  You  are  speaking  now  north  of  this  line  ? 

Q.  Anywhere  on  the  vein,  between  1853  and  1877. 

A.  After  tlie  New  Jersey  Franklinite  Company,  then 
the  Boston  Franklinite  Company  came  in  there,  and  they 
mined  some. 

Q.  South  of  the  east  line  ? 

A.  South  of  the  east  line.  Then  in  1855  Schofield  came 
and  mined  some  here  (indicating  the  Ding  Do:ig). 

Bv  the  Court ; 

Q.  Wiio? 
A.  Scholield. 


Further  cross : 

Q.  Yon  heard  his  evidence  ? 

A.  I  only  heard  part  of  it. 

Q.  Do  you  refer  to  the  same  mining  he  spoke  of  in  his 
evidence  ? 

A.  Yes,  sir. 

Q.  Well,  go  on. 

A.  After  Schotield  got  through  mining,  then  Greer  and 
Edsall,  I  think  it  was  in  1856,  mined  here  at  the  Greer's 
openiijg. 

Q.  That  was  the  mining  that  was  done  under  Gardner? 

A.  That  was  mining  for  Gardner. 

Q.  AVell,  who  else — now,  what  year  was  that  you  say? 

A.  I  think  it  was  in  1856  ;  Schofield  came  in  1855,  and 
I  think  it  was  the  next  year,  I  ain't  positive,  it  is  so  long 
ago  that  I — 

The  Court :     Proceed,  who  else,  was  the   ques- 
tion. 
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Q.  Now,  what  makes  yon  think  it  was  1856? 

A.  Because  it  was  close  on  tlie  winding  up  of  Schofield's 
work;  it  might  possibly  be  1857,  I  ain't  sure,  because  it  is 
so  long  ago  tiiat  I  forget ;  but  he  was  the  next  one. 

Q.  What? 

A.  These  two  were  the  next  ones  that  came  there  to 
work. 

Q.  You  testified  to  your  getting  a  letter  from  Mr.  Ait- 
ken  about  the  work  done  by  Gardner,  did  you  not? 

A.  I  did,  in  regard  to  the  taking  away  of  red  ore.  jq 

Q.  When  was  that  letter  dated  ? 

A.  I  don't  remember  the  date  now,  I  had  it  here  yester- 
day. 

Mr.  Collins  :     It  shows  for  itself. 

Mr.  McCarter :     We  should  like  to  have  it. 

Mr.  Collins:     We  will  send  and  get  it. 

Q.  How  long  did  Greer  and  Edsall  mine  there  ?  oq 

A.  I  think  they  mined  pretty  nearly  all  summer. 

Q.  Did  they  not  mine  four  years,  did  thev  ? 

A.  No.  It  is  possible  I  might  make  a  mistake  in  the 
time,  but — 

Q.  (Handing  witness  Exhibit  Aitken,  No.  7.)  Look  at 
that  letter  ? 

A.  This  was  in  1860. 

The  Court :     What  is  the  answer?  , 

The  Witness  ;     There  was  a  large  quantity   of  30 
ore  mined  there,    there   was   some  two   thousand 
tons,  but  it  was  all  away  at  different  times,  it  was 
not  all  away  at  different  times,  it  was  not  all  away 
at  the  time  it  was  mined. 

Q.  Yes? 

A.  I  think  you  understand  what  I  mean. 
Q.  I  understand  what  you  say  ? 

A.  I  think  that  was  mined  along  before  that  letter  was 
written.  .^ 
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Q.  It  was  mined  before  that  letter  was  written  ? 
A.   Yes,  sir  ;  I  think  so,  considerablj'. 
Q.  The  letter  alludes  to   the    ore    that    is  beiii^    carried 
away  ? 

A.  Yes,  sir. 

Mr.  Collins:     Carted  away. 

Q.  Do  you  say  that  ore  had  hiid  there  four  or  five  years? 
.^       A.  No;  I  don't  think  it  had. 

Q.  Then  were  you  not  mistaken  in  fixing  tlie  date  of  the 
mining  in  1855  ? 

A.  I  was  mistaken  in  the  date,  but  they  were  the  next 
ones  who  came  there  to  work. 

Q,  Who  was  the  next? 

A.  Then,  after  them  I  think  it  was  Kimble,  I  think  that 
was  in  1873,  somewhere  about  here  (indicating). 

Q.  Near  the  No.  1  shaft  ? 

A.  No,  sir;  nearer  Greer's  ojDening,  it  was  north  of  tiie 
OQ   Greer's  opening. 

Q.   Do  you  mean  William  J.  I.  Kimble  ? 

A.  William  J.  I.  Kimble;  yes,  sir. 

Q.  How  long  did  he  mine  there  ? 

A.    Not  but  a  very  short  time. 

Q.  What  did  he  mine  ? 

A.  He  mined  at  that  time  wliat  was  called  zinc  ore,  it  is 
now. 

Q.   You  say  a  short  time  ;  give  us  an  idea  of  how  long  he 

mined  ? 
OA       A.   I  really  could  not  tell  you,    1    know    he   commenced 
mining  there,  and  we  stopped  him  just  as  soon  as  we    man- 
aged to  do  it. 

Q.  What  do  you  mean  by  stopped  him  ? 

A.  Stopped  him  by  an  injunction. 

Q.  Who  were  "  we  "  ? 

A.  The  company,  I  mean. 

Q.  Did  you  know  of  legal  proceedings  that  stopped  liim  ? 

A.  Yes. 

Q.  Did  you  know  of  them  at  that  time  ? 
^Q        A.    I  think  I  did. 
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Q.  Did  3''oii  make  an  affidavit  that  was  annexed  to  the 
bill  on  which  the  injunction  was  obtained? 

A.  I  believe  I  did. 

Q.  Were  jon  examined  about  that  affidavit  in  your  re- 
cent examination  at  Jersey  Citv  ? 

A.  Yes. 

Q.  And  how  long  ago  was  that  ? 

A.  Well,  it  is,  I  think,  four  or  five  weeks  ago. 

Q.   Did  you  not  say  in  that  affidavit,  as  follows — 

Mr.  Collins;     1  object  to  that. 
The  Court :     I  think  that  is  proper. 

Q.  Did  you  not  say  in  that  affidavit  that  the  said  com- 
plainants, meaning  the  zinc  company,  have  been  working 
and  mining — 

Mr.  Collins  :     Give  th*^  date  of  the  affidavit. 

The  Court :     Don't  interrupt  the  question. 

Mr.    Collins:     I    supposed    that   should    come 
lirst,  I  did  not  mean  to  interrupt. 

Q.  (Continuing.)  "  That  the  said  complainants  have  been 
working  and  mining  in  said  Mine  Hill  for  more  than  eigh- 
teen years  last  past ;  and  that  in  the  course  of  their  mining 
at  Mine  Hill  tiiey  have  developed  the  vein  or  deposit  of 
ore  in  Mine  Hill  at  different  places  throughout  the  whole 
length  of  the  vein,  and  that  in  the  part  of  the  vein  north- 
eastei'ly  from  the  Southwest  opening,  so  called,  they  liave  39 
taken  out  oi'e  for  several  hundred  feet  in  length,  to  a 
depth  of  sixty  feet ;  that  they  have  also  made  experimental 
explorations  at  different  places  ;  and  that  other  openings 
have  been  made  into  the  vein  on  the  line  between  the 
Southwest  opening  and  the  Hamburg  road,  and  that  in 
this  way  the  character  and  constitution  of  the  vein  or 
deposit  of  ore  in  Mine  Hill  has  beeii  well  ascertained  by 
the  complainants,  and  is  well  known  to  this  deponent,  as 
their  superintendent ;  and  the  same  throughout  its  whole 
extent  consists  of  rich  zinc  ore,  the  richest    so    far    as    this   ^0 
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depot)ent  has  any  knowledge  or  information  to  be  found  in 
an}'  part  of  tlie  world. 

''That  in  no  part  of  the  said  vein  or  deposit  is franklinite 
found  in  workable  quantity,  unless  in  mechanical  ad- 
mixture with  various  forms  of  zinc  ;  manganese  and  carbon- 
ate of  lime  exists  throughout  the  vein  ;  but  that  in  a  free 
condition  it  can  only  be  found  in  occasional  places,  and 
then  only  in  such  small  quantities  that  it  cannot  be  re- 
moved without  removing  the  zinc  ore. 

"  That  on  the  14th—" 

Tlie  Court ;  Does  not  counsel  think  that  he 
had  bettei-  ask  the  witness  if  he  remembers  this 
as  he  goes  along. 

Mr.  McCarter:  His  memory  has  been  recently 
pulled  to  it  by  reason  of  the  examination. 

The  Court :     Proceed,  if  you  think   it  will   be 

of  value. 
20 

Q.  Now,  do  you  remember  that? 

A.  Ido.         ' 

Q.  That  you  made  an  affidavit  like  that.  Now,  further  : 
"  That  on  the  14th  day  of  November  instant,  one  William 
J.  I  Kimble,  mentioned  in  the  bill  of  complaint  in  this 
suit,  with  a  body  of  workmen  came  to  Mine  Hill,  and,  at 
or  near  a  place  in  the  vein  or  deposit  called  Greer's  open, 
ing,  commenced  operations  with  a  view  to  remove  ore  at 
that  place,  being  the  zinc  oi'e  belonging  to  the  complain- 
30  ant  ;  and  the  ore  which  the  said  Kimble  and  the  persons 
under  him  undertook  to  remove,  being  the  zinc  ore  used 
and  manufactured  by  the  complainant."  Did  you  not 
testify  to  that  in  your  affidavit  ? 

A.  I  did. 

Q.  You  spoke  yesterday,  did  you  not — 

Mr.  Collins  :  I  understood  counsel  asking  him 
that  in  order  to  explain  some  inconsistency. 

^Q  Mr.  Griggs  :     He  has  said  that. 
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The  Court  :     Proceed. 

Q.  You  spoke  yesterday  about  Kiinhle's  mining,  did  you 
not  ? 

A.  Kimble? 

Q.  Tes;  did  not  you  mention  this  mining  of  Kimble 
yesterday  ? 

A.  About  this  affidavit  ? 

Q.  No ;  not  about  tlie  affidavit,  the  fact  of  Kimble 
having  mined  there  ? 

A.  I  don't  remember  if  I  did  or  not ;  I  don't  think  I 
did. 

Tiie  Court :     lie  spoke  this  morning. 

Mr.  McCarter  :  I  thought  he  did  ;  ]  was  about 
to  proceed  on  that  assumption  to  satisfy  Brother 
Collins'  request ;  I  can't  do  it,  because  I  am  not 
sure  that  he  mentioned  it  yesterday. 

Mr.  Collins  ;     I  don't  think  he  did.  20 

Q.  Did  tlie  New  Jersey  Zinc  Company  at  that  time 
claim  all  this  vein  as  zinc  ? 

Mr.  Collins  ;  Objected  to  as  irrelevant,  what 
they  claimed  in  1873. 

The  Court ;  I  think  for  that  reason  it  will  be 
incompetent. 

Mr.  McCarter  :     For  what  reason  ?  ^^ 

The  Court :  Tlie  remoteness  of  the  period, 
and  the  time  that  we  have  to  take  into  account. 

Mr.  McCarter ;  Your  Honor  will  observe  that 
the  point  made  by  which  Judge  Dixon  permitted 
the  action  of  the  complainants  to  be  shown  was, 
the  allegation  that  the  zine  company  had  always 
recognized  or  acquiesced  in  the  mining  of  this 
ore  by  parties  under  other  titles.  40 
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Tlie  Court:  Yon  may  sliow  that  tliey  did  not 
acquiesce,  that  tliey  drove  them  away,  procured 
injunctions  ;  anything  of  that  sort. 

Q.   After  that  injunction,   did     Kimble    continue    the 

? 

A.  No,  sir. 

Q.  Did  he  resume  there,  after  that  ? 

A.   Me  was  there  twice — 

Q.  I  mean,  did  lie  resume  work  after  the  injunction  was 
served  ? 

A.  1  think  not. 

Q.  This  continued  absolutely  ? 

A.  That  is  my  impression  now. 

Q.  How  much  red  oxide  was  there  in  the  ore  which 
Kimble  was  mining? 

A.  I  never  seen  any. 

Q.  Did  you  not  state  on  your  recent  examination  at  Jer- 
sey City  that  you  alwaj^s  considered  the  presence  of  red 
oxide  as  a  test  for  zinc  ore  ^ 

A.  Whenever  the  red  oxide  appeared  the  New  Jersey 
Zinc  Company  always  claimed  it. 

Q.  Yes,  and  did  you  not  also  testify  that  the}-  did  not 
claim  the  ores  which  did  not  have  red  oxide  in  ? 

A.  They  did  not. 

Q.  They  did  not  claim  it  ? 

A.  They  did  not  claim  it. 

Q.   And  do  you  say  so  now  ? 

A.  I  do,  that  is  up  to  as  far  ns — up  to  until  Mr.  Bell 
found  a  method  of  using  this  ore,  that  was  in  1866. 

Q.  1866? 

A.  Previous  to  that  it  was  all  franklinite,  except  the  red 
oxide. 

Q.  Now,  Mr.  George,  you  spoke,  1  think,  about  litigation 
between  the  New  Jersey  Zinc  Company  on  tlie  one  hand 
and  the  New  Jersey  Franklinite  Company  and  the  Boston 
Franklinite  Company  on  the  other;  you  knew  of  that  suit 
did  you  not  ? 

A.  I  did. 

Q.  You  were  a  witness  in  it,  were  you  not? 
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A.  I  was. 

Q.  And  when  was  that  ? 

A.  I  think  that  commenced — my  impression  is  that  suit 
commenced  in   1856. 

Q.   Did  you  ever  read  the  bill  in  that  suit? 

A.  I  think  I  did,  but  it  is  so  long  ago. 
•    Q.  Did  you  not  nqiake  an  atiidavit    to    it    in    wliich    you 
said  you  knew  the  contents  and  knew  that  they  were  true? 

Mr.  Collins  ;  I  ol)]ect  to  that,  if  he  did  the 
affidavit  will  show  what  he  said.  Besides  that, 
counsel  does  not  state  it  accurately  in  the  ques- 
tion ;  I  have  seen  the  affidavit,  and  know  just 
what  it  is. 

Q.  You  testified  about  this  also  at  Jersey  City,  did  yon 
not  ? 

A.  About   what? 

Q.  About  your  knowledge  of  what  we  claimed  in  that 
suit,  and  what  the  claim  was  in  the  suit  ? 

A.  I  don't  remember.  I  think  yon  brought  up  the  New 
Jersey  suit  of  1857. 

Q.  Did  I  not  on  your  cross-examination  at  Jersey  Citv 
read  to  you  your  affidavit,  and  Mr.  Redmond's  affidavit,  and 
Mr,  Curtis'  affidavit,  and  tlien  an  extract  from  tliat  bill  to 
siiow  what  they  claimed  ? 

,     A.  It  is  possible  that  you  did,  I  won't  say  that  you    did 
not. 

Q.   Don't  you  i-ememljei  it  ? 

A.  Really,  I  have  forgotten  it. 

Q.  Were  you  not  asked  at  Jersey  City  on  your  examina- 
tion a  few  weeks  ago,  "  did  you  make  an  affidavit  to  l)e 
used  to  get  an  injunction  in  that  suit  when  the  bill  was 
filed?     A.  I  think  I  did."     Didn't  you  answer  that? 

A.   Yes;  I  think  I  did,  yes. 

Q.  "  Now  did  you  not  testify  in  that  affidavit  which  was 
annexed  to  the  bill  filed  by  the  Zinc  Company  against  the 
Franklinite  Company,  tliat  you  had  read  that  bill  and  be- 
lieved the  statements   therein    contained    were  correct  and 
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true?     A.  I  believe  it  is  more  tliaii  likely."     Did  yon    an- 
swer so  ? 

A.  It  is  possible,  I  thii)k  so. 

Q.  "  Have  you  any  doubt  that  yon  so  testified?  A.  1 
don't  remember,  it  is  so  long  ago.  Q.  You  had  read  the 
bill,  had  you  ?  A.  I  think  I  had  at  that  time,"  Then  this 
question  was  asked,  listen,  and  see  if  you  remember  it. 
"  Did  you  observe  that  in  that  bill  the  zinc  company  claimed 
that  the  New  Jersey  P'ranklinite  Company  had  no  right  or 
I A  power,  or  authority  whatever  to  take,  mine,  or  carry  away 
any  ore  that  is  found  or  to  be  found  in  any  part  of  tbe  land 
and  premises  contained  and  desci'ibed  in  the  said  indenture 
herein  tirst  above  recited,  and  that  the  only  rights  the  said 
last  mentioned  company  have  at  all  in  said  premises  is  the 
ore  called  franklinite  when  it  exists  separate  from  the  zinc, 
or  when  it  is  found  or  to  be  found  iti  the  land  described  in 
the  indenture  herein  above  recited  from  James  L.  Curtis 
and  D.  11.  Curtis,  trustees  as  aforesaid  to  the  New  Jerse 
Zinc  Company."  You  must  have  known  that  allegation 
20   was  in  the  bill  when  you  swore  to  it? 

A.  I  did. 

Q.  How  do  you  say  now  that  as  far  down  as  1866  the 
New  Jersey  Zinc  Company  never  claimed  any  of  that  ore 
except  that  which  had  red  oxide  in  it  ? 

A.  That  was  all  at  that  time,  the  red  oxide  was  the  zinc 
ore  that  we  were  after,  and  the  balance  of  it  was  franklin- 
ite. 

Q.  But  you  observe  what  the  claim  in  the  bill  was,    that 
they  claimed  everything? 
QA       A.  Except  the  fraidvlinite. 

Q.  When  it  was  not  mixed  with  any  other  form  of  zinc? 

A.  Precisely,  because  we  did  not  know  anything  about 
this  silicate  at  that  day,  it  was  the  red  oxide  that  we  were 
after. 

Q.  Who  didn't  know  anything  about  the  silicates  at  that 

day? 

A.  The  New  Jersey  Zinc  Company. 
Q.  In  1856,  when  that  bill  was  tiled  ? 
A.  In  1856. 
40       Q.  They  did  not  know   anything  about    the   silicates   at 


1183 

that  time? 

A.  Not  as  a  zinc  ore  ;   no,  &ir. 

Q.  Now,  [  call  your  attention  to  another  extract  from 
that  bill,  in  which  the  New  Jersey  Zinc  Company  alleged 
that  magnatite  and  franklinite  are  iron  ores,  and  that  red 
oxide  of  zinc  and  willemite  are  zinc  ores. 

A.  You  will  always  find  the  willemite,  that  is  the  sili- 
cate, mixed  in  this  franklinite. 

Q.  J3ut,  you  said  just  now,  that  the  zinc  company  at  that 
time  did  not  know  the  silicate  of  zinc  as  an  ore  ?  iq 

A.  They  did  not  claim  that  as  a  zinc  ore. 

Q.  Exactly,  you  say  that  ? 

A.  That  is  just  precisely  what  I  say  now. 

Q.  Now,  I  ask  you  if  this  bill  does  not  assert  that  they 
then  claimed  it  as  a  zinc  ore? 

A.  It  is  possible  that  the  lawyer  might  have  brought  it 
up  there.  I  know  one  thing,  you  kept  me  four  hours  there 
trying  to  make  me  believe  that  red  oxide  was  franklinite. 
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Mr.  T.  N.  McCarter :  I  recollect  your  nose 
bleeding,  and  I  said  I  would  get  the  red  oxide  out 
of  you  if  I  couldn't  get  anything  else. 

The  Court:     Proceed  gentlemen. 

Q.  I  will  ask  you  whether  you  did  not  in  that  affidavit 
testify  as  follows,  at  the  close  of  the  affidavit,  "  This  de- 
ponent further  says  that  he  has  read  the  foregoing  bill  and 
believes  the  statements  therein  contained  are  correct  and 
true."     Did  you  not  testify  so  ? 

A.  It  is  possible  I  did.  3q 

Q.  Did  you,  or  did  you  not  ? 

A.  I  think  I  did. 

Q.  Then  you  did  say  at  that  time  that  you  had  read  the 
bill,  and  believed  its  statements  are  correct  and  true.  Did 
you  not  know  at  that  time  that  that  bill  contained  a  claim 
that  the  zinc  company  claimed  all  the  ore  on  that  vein  ex- 
cept franklinite  when  it  was  not  mixed  with  silicate  or  any 
other  form  of  zinc? 

A.  I  didn't  say  so. 

Q.  The  bill  does  not  say  so?  au 
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A.  No,  sir;  it  does  not  say  silicate  and  other  forms  of 
zinc. 

Q,  Does  it  say  willemite?  '  . 

A.  No, -sir  ;  it  says  zinc  ore,  and  that  zinc  ore  was  the  red 
oxide.  If  it  says  so  it  was  unknown  to  nie  at  that  time.  It 
is  so  long  ago,  nearly  forty  years. 

Q.  l.will  now  read  to  you  this  clause  in  the  hill,  "And 
your  orators  furtlier  show  unto  your  Honor  that  in  niak. 
irig  examinations  and  experiments  of  the  ores  in  tlie  said 
^A  several  openings  on  Mine  Hill  as  aforesaid — " 

Mr.  Collins:     We  object  to  that.     I  don't  know 
what  that  is. 

Mr.  R.  II.  McCarter  :     Have  we  not  a  right   to 
ask  the  witness  if  he  remembers  so-and-so. 

Mr.  Collins  ;     That  is  a  different  thing. 

Mr.  E,.  H.  McCarter  :     We  might  have   lemein' 
20  bered  it  ourselves.      Wecanaskhim,   "  Didn't  you 

testify  at  Jersey  City  the  other  day  so-and-so  and 
so-and-so,"  and  because  that  happens  to  be  set 
down  in  writing  it  does  not  make  any  difference. 
If  he  says  he  did  not,  we  can  then  confront  him 
with  tiie  affidavit,  but  if  he  says  he  remembers  it 
that  will  not  be  necessary.  Because  it  happens  to 
be  in  writing  we  are  not  precluded  from  asking 
■  ■     the  question. 


•30 


The  Court :  I  have  ruled  two  or  three  times 
that  when  a  person  has  made  a  written  affidavit, 
and  is  to  be  questioned  al)0ut  it,  he  should  be  con. 
fronted  with  that  wiitten  affidavit  just  as  he  would 
be  confronted  with  the  circumstances  of  his  giving 
oral  testimony  in  Court;  where  it  was  given,  and 
who  were  the  counsel  and  other  circumstances 
'  tliat  would  bring  the  matter  to  his  attention,  and 
when  it  is  a  written  affidavit  I  think  lie  should  he 
confronted  with  it.  I  understand  Mr.  Collins 
^Q  waives  any  objection  to  that,  and  that — 
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Mr.  Griggs  :     But,  now  he  makes  it  again. 

The  Court:  (Continuing) — and  that  permits 
the  reading  of  tliat  part  of  the  bill  wliich  in  liis 
affidavit  he  swore  he  believed  to  be  true. 

Mr.  R.  H.  McCarter  :  And  which  he  now  says 
was  not  contained  in  the  bill. 

The  Court :     You  may  read  it. 


10 


Q.  (Reading  from  bill  in  chancery.)     "  And  your  orators 
further  show  unto  your  Honor,  that  in  making  the  exami- 
nations and  experiments  of  the  ores  in  the  said  several  open- 
ings on  Mine  Hill  aforesaid,  they  ascertained  that  the  prin- 
cipal minerals  or  metaliferous   substances   that   enter   into 
the  composition  of  the  deposits  in  the  said  mines   or   veins 
are,  tirst,  franklinite,  containing  of  oxide  of  zinc    17    parts 
in  100  ;  of  sesquioxide  of  iron     66    parts,  and    of   the   per- 
oxide of  manganese  16   parts.     Second,    magnatite,   com- 
posed of  iron  72.4  parts  in  100,  and  (»f  oxygen   27.6   parts.  20 
Third,  willemite,  composed  of  silica    25.23   parts   in    100, 
and  oxide  of  zinc  72.47  parts.     Fourth,  red  oxide  of    zinc, 
composed  of  oxygen  17.74  parts  in  100  ;  and  of  zinc   80.26 
parts  in  100  parts;  and  fifth,  graphite  or  black    lead,    com- 
posed of  carbon   and    a    variable   quantity   of   iron,   from 
which  your  Honor  will  perceive  that  franklinite  and  magna- 
tite are  iron  ores,  while  willemite  and  red  oxide  of  zinc  are 
zinc  ores,  and  are  understood  and  known  to  be  such  among 
miners."     Did  you  know  that  was  in  the  bill  ? 

A.  If  it  was  I  have  forgotten.     I  do  not  say  it    was   not  30 
there. 

Q,  Was  that  statement  true  at  the  time? 

A.  Yes,  sir  ;  it  was  true  at  the  time,  because  the  wille- 
mite mentioned  there  at  that  time  was  in  the  red  oxide,  and 
that  was  the  ore  we  were  after. 

Q.  That  is  your  explanation  of  it. 

A.  That  is  my  explanation  of  it. 

Q.  Did  the  analysis  given  of  willemite  show  any  red 
oxide  ? 

A.  I  don't  remember  anything  about  the  analysis;    it   is   4.^ 
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80  long  ago  that  I  have  most  forgotten  all  about  it. 

Q.  Now,  I  will  read  another  paragraph  to  you — "And 
your  orators  further  show  unto  your  Honor,  and  allege  and 
insist  that  the  said  New  Jersey  Fianklinite Company  have 
no  right  or  power  or  authority  whatever,  to  dig,  mine  o^" 
carry  away  any  ore  which  is  found  or  to  be  found  on  any 
part  of  the  land  or  premises  contained  and  described  in 
the  said  indenture  herein  first  recited,  and  that  the  other 
right  that  the  said  last  mentioned  company  have    at    all    in 

tQ  said  premises  is  to  the  zinc  ore  called  franklinite  (when  it 
exists  separate  from  the  zinc  ore),  which  is  found  or  to  be 
found  upon  the  land  described  in  the  indenture  herein- 
above recited  from  the  said  James  L.  Curtis  and  Daniel  H. 
Cnrtis,  trustees  as  aforesaid  to  the  said  New  Jersey  Frank- 
linite Conipany. 

"  And  your  orators  further  insist  that  the  true  intent  and 
meaning  of  the  said  several  indentures  above  recited,  is 
that  wherever  on  the  said  premises  there  is  an  admixture 
of  zinc  or  other  ore  with  the  franklinite  ore,    your    orators 

20  are  possessed  of  the  sole  and  absolute  right  to  mine,  dig 
and  use  the  said  ore  in  exclusion  of  all  other  persons  what- 
soever." Do  you  understand  that  now  to  be  the  claim, 
that  they  had  everything  on  that  hill  except  fraidvlinite 
when  it  was  not  mixed  with  zinc  ore? 

A.  Exactly,  and  that    the    other   zinc    ore   was    the    red 

oxide. 

Q.  That  is  your  explanation  of  it  ? 

A.  Yes,  sir. 

Q.  Can  you  give  no  other. 
30       A.  I  cannot  give  any  other. 

Q.  Following  up  your  idea  which  you  now  assert,,  that 
the  zinc  company  only  claimed  as  zinc  ore  tiiat  which  con- 
tained red  oxide,  how  much — what  percentage  of  red  oxide 
did  their  claim  require  to  be  in  the    ore,    to    make   it   zinc 

ore? 

A.  I  am  no  chemist,  I  can't  tell ;  my  judgment  would 
be  on  the  (Quantity  of  red  oxide  that  was  seen  in  the  lump. 

Q.  I  didn't  ask  you  any  question  as  a   chemist,    I   asked 

you  what  your  experience  and  action  under  that  claim    on 

4.0  the  part  of  the  zinc  company  led  you  to  form  the   opinion 
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.'IS  to  what  percentage  of  red  oxide  in  the  ore  was  necessary 
to  make  it  zinc  ore  ? 

A.   From  thirty  to  thirty-five  per  cent. 

Q.  Tliat  was  the  ainotmt  necessarj'  to  make  it  a  test  of 
zinc  ore  ? 

A.  That  is  what  I  can  remember  now  the  instructions 
we  used  to  get. 

Q.  How  long  did  tliat  test  continue  to  be  required  to 
make  it  zinc  ore  ? 

A.  Well,  it  continued  up  to  1866.  jq 

Q.  Under  Mr.  Bell's  arrangement  ? 

A.  Yes. 

Q.  Prior  to  that  time,  then,  do  I  understand  you  that  an 
ore  that  did  not  contain  thirty  to  thirty-tive  per  cent  of  red 
oxide  was  not  a  zinc  ore  ? 

A.  I  would  say  that  we  would  not  consider  it  such  at 
that  time,  the  company  would  not.  Of  course,  we  shipped 
a  great  deal  that  was  less  than  that. 

Q.  Then  you  shipped  a  great  deal  that  was  not  zinc  ore? 

A.  And  we  shipped  a  good  deal  that  was  more.  20 

Q.  Answer  my  question,  please  ;  you  shipped  a  good 
deal  then  which  according  to  your  idea  was  not  a  zinc  ore? 

A.  No,  it  was  zinc  ore,  but  it  was  lean. 

Q.  Then  an  ore  C(mtaining  less  than  30  to  35  per  cent, 
of  zinc  was  zinc  ore  ? 

A.  We  would  consider  it  zinc  ore  at  that  time,  that  is, 
the  company  would  ;  whenever  we  could  find  red  oxide  in 
the  ore  it  belonged  to  the  company. 

Q.  Yes.     Any  quantity  ? 

A.  Any  quantity.  oa 

Q.  Well,  five  per  cent  ? 

A.  No,  we  would  sort  it. 

Q.  You  would  throw  it  out  then  ? 

A.  Because  it  was  too  lean,  and  we  would  do  with  that 
the  same  as  we  would  do  with  some  other  ores ;  we  would 
wait  until  we  had  quite  a  lot,  and  then  we  would  crush  it 
and  wash  this  out. 

Q.  Then  what  you  mean  to  say  is  that  all  they  claimed 
and  worked  at  that  time  was  ore  that  contained  about  the 
amount  you  named  ?  .4(1 
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A.  Yes. 

Q.  And  the  rest  was  saved  for  future  operations  ? 

A.  Yes. 

Q.  And  was  that  true  with  all  their  operations  there  ? 

A.  No  ;  that  was  tlie  majority  of  it.     We  selected  out  a 
great  deal,  but  it  has  all  been  used  up  since  there. 

Q.  You  selected  out  a  great  deal  of  what  ? 

A.  Lean  ore. 

Q.  What  kind  of  ore? 
[Q       A.  Zinc  ore. 

Q.  And  did  you  select  any  black  ore  ? 

A.  There  was  some  black  ore  among  it. 

Q.  And  that  has  been  worked  up  since,  too,  has  it  ? 

A.  That  has  been  worked  up  since. 

Q.  Now,  there  was  a  pile  of  black  ore  near  the  South- 
west opening,  which,  if  you  have  heard  the  evidence,  Mr. 
Aitken  said  was  supposed  to  contain  about  2,800  tons,  and 
which  Mr.  Bell  said  was  carried  as  an  asset  at  2,800  tons 
at  the  cost  of  mining,  and  which  afterwards  turned  out  to 
20   be  about  4,000  tons ;  you  know  of  that  pile,  do  you  ? 

A.  I  do. 

Q.  What  became  of  that  ? 

A.  It  was  all  shipped  to  the  works. 

Q.  To  what  works  ? 

A.  The  works  in  Newark,  the  New   Jersey    Zinc    Com- 
pany's works. 

Q.  And  was  it  worked  up? 

A.  I  supposed  it  was. 

Q.  And  was  it? 
or)       A.  At  that  time  it  was  known  as  franklinite  ;  afterwards 
it  proved  to  be  a  very  tine  zinc  ore. 

Q.  At  the  time  it  was  worked  it    was   known    as   frank- 
linite ? 

A.  It  was. 

Q.  Now,  did  the  zinc  company  have  any  title  or   right 
to  franklinite  at  that  time  except  in  the  parallelogram  ? 

A.  It  seems  not — the  injunction — but  at  my   time   this 
was  all  considered  to  be  franklinite,    and    my   orders    was 
given  to  me  very  strict  that  I  must  keep  that  out. 
AQ       Q.  Because  of  the  injunction  ? 
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A.  After  the  decision,  wasn't  it  ? 

Q.  I  am  not  testifying.  You  kept  that  out  after  the  in- 
junction was  granted? 

A.  After  we  went  buck  to  the  Southwest  opening  to 
mine  my  instructions  was  to  mine  nothing  but  the  red 
oxide,  or  gray  ore,  and  keep  tlie  franklinite,  and  put  that 
to  one  side  ;  that  is  tlie  black  ore. 

Q,  That  is  after  the  injunction  was  modified,  which  pre- 
vented you  from  using  franklinite  ore  ? 

A.  I  believe  so.  ]^q 

Q.  Now,  after  that  the  companj'  did  work   in  that  way  ? 

A.  They  did. 

Q.  And  they  then  considered  it  franklinite  ? 

A.  Considered  it  franklinite  before  that,  I  believe. 

Q.  And  after  tiiat,  too,  did  they  not? 

A.  It  was  shipped  as  franklinite. 

Q.  I  ask  you  again  the  question  which  you  switched  off 
from  by  accident  before,  and  that  is  whether  at  that  time 
the  company  owned  any  franklinite  in  that  vein,  except 
that  which  was  in  the  parallelogram  ?  20 

A.  I  could  not  tell  you.  You  are  asking  me  a  question 
which  I  could  not  answer. 

Q.  Did  the  New  Jersey  Zinc  Company  at  any  time  mine 
in  the  limits  of  the  parallelogram  ? 

A.  Yes,  they  mined  all  the  time  there  off  and  on,  con- 
tinuously. 

Q.  When? 

A.  From  1853  up  to  1868. 

Q.  To  1868  ? 

A.   Yes,  that  is  my  impression,  off  and  on,  they  were  not  30 
there  all  the  time. 

Q.  And  didn't  they  mine  after  that,  after  1868  ? 

A.  No,  then  we  stopped  ;  we  could  get  then  sufficient 
quantity  of  ore  from  the  Buckwheat.  I  am  not — as  near 
as  my  recollection  will  give,  that  is  about  the  time. 

Q.  Did  not  the  zinc  company  mine  a  large  quantity  of 
ore  in  the  parallelogram  after  1875? 

A.   Yes,  after  we  left  the  Buckwheat. 

Q.  When  did  you  leave  the  Buckwheat? 

A.  I  think  it  was  in  1875  or  1876.  4.Q 
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Q.  Now,  descril)e  the  quantity  and  extent  of  the  mining 
done  witliin  tlie  parallelogram  at  that  time  by  the  zinc 
company  ? 

A.  Well,  we  mined  then  all  over  that  hill,  that  is,  with- 
in the  parallelogram,  from  here  clear  over  to  here  (illustra- 
ting). 

Q.  A  nd  how  long  was  that  mining  carried  on  ? 

A.  That  was  carried  on  as  long  as  1  was  there. 

Q.   What  quantity   of  ore    did    they    take   out   of   tliat 
.Q  parallelogram  ? 

A.  Really,  I  could  not  tell  you  now. 

Q.  I  don't  suppose  you  can  tell  accurately  to  a  ton,  Mr. 
George? 

A.   We  mined  there  a  great  many  tons, 

Q.  And  took  it  away  ? 

A.  And  took  it  away. 

Q.  And  converted  it  to  their  own  use  ? 

A.  And  converted  it  to  their  own  use. 

Q.  So  all  the  ore  which  was  mined  by  the   New   Jersey 
o()   Zinc  Company  at  any  time  during  your  employment    there 
was  afterwards  shipped  and  used  up  by    the    New    Jersey 
Zinc  Company  ? 

A.  It  was. 

Q.  You  spoke  of  a  sample — 

A.  Excuse  me — no  ;  there  was  some  from  the  Buckwheat 
field  that  wasn't  used  up. 

Q.  I  meant  on  this  vein,  I  didn't  mean  on  the  Buck, 
wheat  field  vein  ? 

A.  

3Q  Q.  Now,  Mr.  George  referring  to  this  vein  from  tlie 
point  at  the  Southwest  opening,  north  to  the  Hamburg 
road  how  did  the  minerals  in  the  vein  occur  in  reference 
to  the  walls  of  it;  were  there  rock  walls  to  the  vein? 

A.  Limestone. 

Q.  On  both  sides? 

A.  On  both  sides. 

Q,  And  after  an  examination  it  could  easily  be  told, 
could  it  not,  which  was  vein  and  which  was  rock  ? 

A.  Yes. 
4.0       Q.  Now,  there  appears  on    that    map    near   the  Double 
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Rock  a  white  strip  in  the  midst  of  the  vein,  wliich  the 
surveyor,  Mr.  Konkle,  I  think  testified  was  a  rock  in  the 
midst  of  the  vein  ;  do  yon  remember  that  rock  ? 

A.  I  do  ;  tliat  is  the  Double  Rock.     (Pointing  on   map.) 

Q.  That  is  what  I  refer  to.  Now,  did  that  Double  Rock 
continue  throughoui  the  length  of  the  vein  ? 

A.  Oh,  no. 

Q.  Only  that  pai'ticular  locality  ? 

A.  That  is  all. 

Q.  Except  that  the   vein  was  all  contained  within  lime-  10 
stone  walls  on  each  side? 

A.  I  should  say  so. 

Q.  Now,  was  it  in  one  vein  or  two  ? 

A.  Well,  in  a  great  many  places — now,  from  here,  we 
mined  the  red  oxide  vein  out  on  the  west  side,  and  left  the 
franklinite  standing,     (Witness  indicates  on  map.) 

Q.  Well,  now,  was  that  red  oxide  vein  between  the  same 
walls  that  the  franklinite  was? 

A.   Precisely  ;  it  lays  right  on  top  of  the  walls. 

Q.  Rigiit  between  the  walls  ;  and  it    was    part    then    of  20 
the  whole  mineral  vein,  was  it  not  ? 

A.  It  was  part  of  the  mineral  vein  as  much  as  Sterlino-. 

Q.  Oh,  I  wish  you  would  not  bring  in  Sterling;  1  didn't 
ask  anything  about  Sterling.  You  said  you  sent  to  me 
a  sample  or  specimen  of  what  you  call  massive  franklinite, 
about  which  you  were  also  examined  this  morning.  Is  that 
the  wrapper  in  which  the  specimen  was  sent?  (Showino- 
witness  a  piece  of  paper.) 

A.  Really,  I  couldn't  tell  you  ;  I  think  it  is  more  than 
likely.  30 

Q.  I  don't  want  more  "than  likely."  Just  look  at  the 
lead  pencil  mark  on  that — 

A.  There  is  the  express  l)ill  (producing  paper). 

Q.  The  lead  pencil  maik  right  above  the  Thomas  N.  ? 

A.  Yes  ;  that  is  right. 

Q.  That  is  your  writing,  isn't  it  ? 

A.  Yes. 

Q.  Then  you  do  identify  that  as  the  wrapper  in  which 
the  ore  was  contained  that  was  sent  to  me  ? 

A.  Yes,  sir.      Here  is  the  express  bill  and  receipt.  4-0 
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Q,  Mr.  George,  were  yon  here  at  the  last  trial  ? 

A.  I  was  in  the  court  room. 

Q.  In  attendance  during  the  whole  time,,  were  you  ? 

A.   Pretty  mnch. 

Q.   Were  yon  sworn  and  examined  ? 

A.  I  was  not. 

Q.  Mr.  George,  you  had  some  difficnlty,  did  you  not, 
with  Mr.  Benjamin  T.  Clark,  who  was  the  pi'esident  of  the 
New  Jersey  Zinc  &  Iron  Company  in  his  life  time? 

A.  Well,  I  never  had  much  difficulty  with  him  ;  all  the 
difficulty  was,  he  owed  me  some  money  and  he  didn't  pay 
me. 

Q.  Yes;  and  you  felt  somewhat  sore  about  it,  didn't 
you  ? 

A.  I  did. 

Q.  Ilow  much  dispute  was  there  between  you  and  Mr. 
Clark,  as  to  what  he  owed  you  and  didn't  pay  you  ? 

A.  Two  hundred  dollars ;  about  seven  or  eight  years 
interest. 

Q.  I  show  you  a  letter  and  envelope  pinned  together,  in 
two  sheets,  dated  October  30,  1893? 

A.  That  is  mine. 

Q.  You  wrote  that  letter  ? 

A.  I  did. 

Q.  It  is  addressed  to  the  president  of  the  New  Jersey 
Zinc  &  Iron  Company  ? 

A.  Yes,  sir. 

Q,  Was  Mr.  Clark  then  the  president  ? 

A.  I  think  not. 

Q.  No? 

A.  I  think  Mr.  Clark  was  dead. 

Q.  Did  you  send  the  letter  ? 

A.  How? 

Q.  You  sent  that  letter,  did  you  not? 

A.  I  mailed  it. 

Mr.  McCarter  :     I  propose  to  read  this    letter, 
gentlemen. 

Mr.  Collins  :     Well,  when  their  turn   comes   to 
40  offer  evidence. 
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The  Court :     Proceed. 

Mr.  McCarter :  Tlie  reading  of  the  letter  is 
necessary,  I  think,  for  the  purpose  of  theexanaina- 
tion  I  shall  pursue  on  this  subject. 

The  Court:  Well,  proceed  with  the  cross-ex- 
amination until  it  appears  to  be  necessary. 

Mr.  McCarter :     I    don't   suppose  anyone   can 
tell  when  it  appears  to    be    necessary,    until    it  is   •'■^ 
read. 

The  Court :  The  proper  way,  if  you  desire  to 
discredit  the  witness  by  what  he  has  written  on 
said  affecting  his  credit,  is  to  offer  it  in  your  case. 
You  prove  that  he  wrote  that  letter,  and  wrote  it 
and  sent  it  to  the  president  of  the  plaintiff. 

Q.  I  show  you  another  letter,    dated    August  10,    1893, 
dated  to  the  Hon.  Thomas  N.    McCarter,    Newark,    N.    J.  20 
Look  at  it  and  see  if  you  wrote  that  ? 

A.  I  did. 

Mr.  McCarter;  Mr.  Stenographer,  kindly  mark 
the  first  one  which  was  not  read. 

(Said  letter  thereupon  marked  Ex.  Plaintiff 
George,  Identy.  No.  1.) 

(Last  letter  shown  witness  marked  Exhibit  Plain-  30 
tiff  George,  Identy.  No.  2.) 

Q.  I  show  you  another  letter,  dated  August  12,  1893  ;  did 
you  write  that  ? 
A.  I  did. 

Q.  To  whom  did  you  send  it  ? 
A.  I  sent  it  to  you. 

(The  said  letter  marked  Exhibit  Plaintiff 
George,  Identy.  No.  3.)  aq 
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Q.  I  show  you  a  clieck.  Wliatis  the  date  of  that,  Mr. 
Georo;e  ? 

A.  August  15th,  I  think. 

Q.   Yes ;  look  at  the  endorsement  on  it  ? 

A.  Oil,  I  received  the  check  from  you.  That  paid  Ben. 
Clark's  debt. 

Q.  And  is  that  your  handwriting    in    the    endorsement? 

A.  It  is. 

By  Mr.  II.  H.  McCarter  ; 

Q.  What  is  the  year? 
A.   1893. 

(Said  check    marked   Exhibit   George,  Identy. 

No.  4.) 

By  Mr.  T.  N.  McCarter  : 

Q.  I  show  you  another  letter,  dated   Ogdensburg,    Sep- 
20   tember  14th,  1893.     Is  that  your  writing? 
A.  Yes,  sir. 
Q.  Did  you  send  it  ? 
A.  I  suppose  I  did. 
Q.  It  is  addressed  to  whom  ? 

A.  Thomas  N.  McCarter  ;  I  have  not  got  the  envelope 
here,  but  I  suppose  I  wrote  to  you. 

(Said  letter  marked  Plaintiff   Identy.    George, 

No  5.) 

30       Q.  I  show  yon  another  letter,  dated  September  25,  1893  ? 
A.  Yes. 

Q.  Did  you  send  that? 
A.  I  did. 

(Said  letter  marked    Exhibit    Plaintiff   George, 
Identy.  No.  6.) 

Q.  I  show  you  another  one,  dated  October  2,  1893  ? 
A.  Yes. 
4Q       Q.  Did  you  write  and  send  that? 
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A.  I  did. 

(Said  letter  marked  Exlii))it  Plaintiff  George 
Identy.      No.  7.) 

Q.  You  say  in  this  letter  last  marked,  dated  October  2 — 
I  am  going  to  quote  from  this  letter  now  to  the  witness,  and 
ask  him  a  question  founded  on  it  in  reference  to  other 
exhibits  that  have  been  put  in  here.  You  say  in  this  last 
letter — 

Mr.  Collins :  I  don't  know  whether  this  is 
proper  or  not,  I  don't  want  to  prolong  the  case, 
but  it  siiould  go  according  to  regular  proceedings. 

The  Court :     Proceed,  I  think  it  is  proper. 

Q.  Yon  say  in  this  letter,  "  I  have  no  time  to  waste  get- 
ting up  facts  in  tliis  suit  for  either  company,  unless  I  am 
paid  for  doing  so,  and  will  come  to  Newark  with  extracts 
of  my  private  books  and  letters  for  inspection  ;  I  refuse  to  20 
do  so  unless  I  know  what  I  am  to  receive.  I  do  not  ask  for 
what  I  am  to  get  down,  but  I  must  and  will  have  some 
down  and  some  assurance  for  tiie  balance  ;  yonrword  is  good 
enough  for  me,"  Now,  what  private  books  and  letters  did 
you  refer  to  in  that  letter? 

A.  Well,  to  answer  that,  I  will  have  to  go  back  to  when 
you  sent  for  me. 

Q.  No,  I  don't  think  you  need  go  back  at  all. 

A.  To  explain  that — 

Q.  One  moment.  30 

The  Court  :     Answer  the  question. 

Q.  What  private  books  and  letters  did  you  refer  to? 
A.  Well,  some  memoranda  that  I  had. 
Q.  And  what  lettei-s  did  you  refer  to? 
A.  Well,  it  was  some  letters — 
Q.  What  letters  were  they  ? 

A.  Well,  it  was  some  letters  that  I  got  from  the  old 
company  years  and  years  ago.  ^.^ 
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Q.  The  letters  which  have  heen  produced    in    this   trial, 
were  thej  not  ? 

A.  Yes,  sir. 

Q.  Did  you  have  those  letters  in  your  possession  on    the 
second  of  October,  1893,  when  this  letter  was  written? 

A.  Oh,  yes. 

Q. -  And  what  did  you  do  with  them  afterwards? 

A.  I  gave  them  letters,  I  think,  to  Mr.  Thompson. 

Q.  Mr.  Thompson,  the  counsel  in  this  case  ? 
IQ       A.  The  counsel  in  this  case. 

Q.  When  ? 

A.  It  strikes  me  it  was  in  December. 

Q.  1893? 

A.  Yes. 

Q.  And  where? 

A.  At  my  house. 

Q.  And  how  did  Mr.  Thompson  know  you  had  them  ? 

A.  Well,  that  was  a  question,  he  is  of  age,  you   can    ask 
him.     I  am  sure  I  can't  tell  you. 
2Q        Q.  Is  that  all  you  know  about  it  ? 

A.  That  is  all  1  know  about  it? 

Q.  How  did  Mr.  Thompson  ascertain  that  you  had  those 
memoranda,  as  you  call  it,  and  the  letters  you  say,  your 
private  books  and  these  letters? 

A.  I  can't  tell  you.  Mr.  Thompson  is  of  age,  ask  him, 
put  him  on  the  stand.  1  am  telling  the  truth,  wliat  I  know 
about  it. 

Q.  That  is  the  truth,  he  is  of  age.     To  whom  or  to  what 
persons  representing  the  defendant  that  you   disclose    that 
30   you  had  such  letters  ? 

A.  I  beg  pardon. 

Q.  To  whom  or  what  persons  representing  tlie  defend- 
ant in  this  suit,  did  you  disclose  that  you  had  those  letters  ? 

A.  I  don't  know  that  I  disclosed  any  of  it  until  Mr. 
Thompson  came  to  my  house. 

Q.  He  knew  when  he  came  there  that  you  had  them  'i 

A.  He  knew  I  had  them. 

Q.  You  must  have  disclosed  to  somebody  that   you    had 
them  ? 
AQ       A.  No;  I  tliink  probably  it  came  from  your  office. 
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Q.  I  would  like  yon  to  answer  what,  j'ou  know  ? 

A.  Well,  I  am  telling  of  you.  Mr.  Thompson  is  here, 
ask  him  ;  I  know  nothing  about  it.  lie  didn't  tell  me  how 
he  came  to  know,  but  he  came  to  the  house  there  and  then 
I  gave  him  those  letters. 

Q.  Did  Mr.  Thompson,  when  he  came  there,  know  you 
had  these  letters  ? 

A.  I  suppose  he  did,  if  he  didn't  he  would  not  have 
come. 

Q.   Now,  after  this  letter — at  the  time  of  the  writing  of  ^q 
this  letter  of  October  2,  1893,  you  said  you  had  these  letters 
in  your  possession  ? 

A.  Yes,  sir. 

Q.  Can't  you  tell  how  the  knowledge  that  these  letters 
were  in  your  possession,  got  out,  so  that  Mr.  Thompson 
would  know  it  ? 

A.  I  can't ;  no. 

Q.  It  ain't  a  great  while  ago,  is  it  ? 

A.  Well,  it  is  a — it  must  be  eighteen  or  nineteen  months. 

Q.  You  have  testified  to  a  great  many  things   here    that  20 
occurred  thirty  oi'  forty  years  ago? 

A.  Exactl}',  but  I  don't  think  anything  at  all  about  these 
things  ? 

Q.  What? 

A.  I  didn't  think  about  these  things,  didn't    bother   me. 

Q.  You  say  in  this  letter,  after  what  I  have  just  read  : 
"  So  by  the  tone  of  your  letter  this  will  not  suit  you,  and  I 
suppose  I  am  at  liberty  to  do  what  I  please  with  my  own 
after  this,  so  I  will  say  good-bye." 

A.  I  do.  30 

Q.  What  do  you  mean  by  that  ? 

A.  I  mean  our  communication  was  broken  off,  because 
we  was  negotiating,  you  and  me,  over  his  very  thing. 

Q.  This  letter  says  you  suppose  you  are  at  liberty  to  do 
what  you  please  with  my  own  after  this.  Were  j'ou  not 
always  at  liberty  ? 

A.  No ;  not  after  I  left  you,  1  was  confined  from 
August — the  date  of  the  first  letter  there,  because  you  wrote 
me  to  come  down  to  your  office,  and  I  went  there. 

Q.  Now,  I  ask  you  what  you  mean —  ^q 
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A.  After  that  I  was  bound  to  you  and  not  to  them,  or 
an^'one  else. 

Q.  I  ask  what  you  mean  by  saying,  "  I  am  at  liberty  to 
do  what  I  please  with  my  own  after  this"? 

A.  Well,  I  am  telling  of  you,  that  the  negotiation  was 
broken  off. 

Q.  And  after  that,  what  do  you  mean  by  saying,  "  do 
what  I  please  with  my  own  "  ? 

A.  Well,  I  could  do  what  I  wanted  to  do. 
[Q       Q.  In  other  words,  you  could  give  the  letters  to  the  other 
side  ? 

A.  Exactly,  or  anyone  else. 

Q.  Now,  you  in  this  letter,  i-efuse  to  let  me  see  your 
private  books  and  papers,  unless  you  know  what  you  were 
to  receive  ;  you  don't  ask  '•  what  1  am  to  get  down,  but  I 
must  and  will  have  some  down,  and  some  assurance  for  the 
balance."  How  much  did  Mr.  Thompson  pay  down  to  get 
these  letters  ? 

A.  Didn't  pay  anything. 
20        Q.   And  how  much  did  he  pay  you,  what   assurance    did 
he  give  you  for  the  balance,  or  any  balance  ? 

A.  Never  gave  me  one  cent  for  the  letters,  but  I  did 
make  an  arrangement  with  Mr.  Thompson  ;  he  hired  me 
for  five  months. 

Q.  Yes  ? 

A.  To  get  evidence  in  this  case. 

Q.  Yes  ;  in  December  ? 

A.  And  paid  me    from    December,    January,    February 

and  March,  and  the  case  was  to  come  off  the  first    of   May. 

3Q        Q.  Then,  when  he  came  up  there  in  December,  you  gave 

him  the  letters,  and  he  hired  you  to  get   evidence    in    this 

cause  ? 

A.  I  got  the  evidence  for  them  ;  all  I  could  get. 

Q.  Well,  he  hired  you,  did  he  ? 

A.  Yes,  sir. 

Q.  For  five  months? 

A.  Yes,  sir. 

Q.  And  at  what  rate  of  compensation  ? 

A.  lie  gave  me  one  hundred  and  fifty  dollars  a  month. 
40       Q-  What  was  your  wages ;  what  were  the    wages    to   be 
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per  montli  ? 

A.  I  am  telling  yon. 

Q.  One  hnndred  and  lift}'  dollars  a  month  ? 

A.   Yes,  sir. 

Q.  Now,  what  evidence  did  jou  get  for  him? 

A.  What  what  ? 

Q.  "Wiiat  evidence  did  jou  get  for  him  ? 

A.  Oh,  well,  a  good  deal  ;  I  was  with  them  off  and  on, 
and  hunted  up  a  good  many  witnesses. 

Q.  Is  you  employment  still  going  on  ?  jq 

A.   I  think  it  has  ceased. 

Q.  When  did  it  cease  ? 

A.  It  ceased  about — well,  last  May,  except  they  pay  me 
if  I  go  anywhere  for  them,  they  pay  me  for  my  trouble  and 
expenses,  that  is  all. 

Q.  Well,  did  the  employment  cease  at  the  end  of  five 
months  ? 

A.   At  the  end  of  five  months. 

Q.  And  they  paid  you  one  hundred  and  fifty  dollars  a 
month  for  that  time  ?  20 

A.   Yes.  sir. 

Q.  How  did  tliey  pay  you,  monthly? 

A.  Monthly.     Mr.  Thompson  would  give  me  the  money. 

Q.  The  money  or  cliecks  ? 

A.   Ue  gave  me  mone}'. 

Q.  Yes  ;  he  didn't  give  you  a  check  ? 

A.  No  ;  he  did  not. 

Q.  Where  did  lie  give  you  the  money  ? 

A.  Sometimes   in    his   office,    and    sometimes    I    would 
meet  him  one  place  or  another,  but  all  the  money  I  got,  I  30 
got  from  Mr.  Thompson. 

Q.  Now,  Mr.  George,  why  were  you  willing  to  let  Mr. 
Thompson  have  these  letters  for  nothing,  when  you  refused 
to  let  the  New  Jersey  Zinc  &  Iron  Company  have  them 
without  the  payment  of  something  down,  and  the  assur- 
ance of  something  in  the  future  ? 

A.  I  offered  them  to  you  on  the  very  same  grounds,  if 
JOU  would  hire  mo  for  a  certain  length  of  time,  and  pay 
me  a  salary,  you  couid  have  all  I  got  and — 

Q.   Yes?  ^Q 
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A.  And  yon  refnsed. 

Q.  Exactly.  I  don't  do  that  kind  of  bnsiness. 

A.  No;  I  know  yon  don't ;  yon  want  to  be  like  Ben. 
Clark. 

Q.  Now,  how  much  money  have  yon  received  altogether 
from  the  defendant,  for  services  yon  rendered  them 
under  yonr  employment  ? 

A.  Really,  Mr.  McCarter  I  conld    not    tell    yon    that,    I 
wonld  have  to- -it  is  almost    impossible,    because    I    wonld 
to  E^^  occassionally  ten  dollars  from  Mr.  Heckscher  if  I  was  in 
New  York  ;  tiiat  I  paid  no  atttention  to. 

Q.  No? 

A.  Bnt  all  the  money  I  got  was  for  my  salary  for  the 
first  five  months,  that  is  from  December  to  the  first  of 
May. 

Q.  Then  for  the  work  you  have  done  for  them  since,  you 
have  got  no  pay  ? 

A.   Well,  1  have  not  done  mnch  work  for  tliem  since. 

Q.  I  understood  you  to  say  just  now,  after  the  employ- 
o()   merit  ceased,  you  hnnted  up  a  good  deal    of  evidence   and 
done  a  good  deal  for  them  ? 

A.  No  ;  that  was  while  I  was  engnged  with  them,  in  the 
five  months. 

Q.  Well,  did  you  ever  receive  any.  money  besides  the 
amount  paid  you  for  these  five  months? 

A.   No  more  than  I  am  telling  you  now. 

Q.  That  is  what  I  want  to  know,  how  much  you  re- 
ceived ? 

A.  Occasionally  they  would  pay  my   expenses;    if  I  go 
QA   for  them — since  I  came  here,  for  instance,   I   expect    they 
will  pay,  because  1  have  not  got  it  here. 

Q.  I  didn't  ask  what  you  expected  ;  1  asked  how  much 
they  have  paid  you  ? 

A.  Only  occasionally  they  give  me  ten  or  fifteen  dollars. 

Q.  Tell  me  how  much  that  amounts  to? 

A.  Well,  I  could  not. 

Q.  Can't  you  tell  about  how  often  ? 

A.  It  is  not  a  great  many  times. 

Q.  Did  you  keep  no  account  of  it? 
AQ        A.  I  did  not;  I  paid  no  attention  to  it? 
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Q.  You  can't  remember  anything  about  what  they  paid 
you  ? 

A.  Not  outside  of  what  I  got  for  salary,  because  I  didn't 
get  anything  of  any  consequence  after  this. 

Q.  Now,  you  were  examined  about  these  letters  and 
this  subject,  cross-examined  rather  at  Jersey  City,  were 
not  you  ? 

A.  I  was, 

Q.  I  refer  to  page  212  of  this    testimony   there.      ''  Did 
you  get  anything   down  from  them?"     "No;  only  me  ex-  iq 
penses."     Did  you  say  that  ? 

A.  It  is  possible  I  did. 

Q.  I  want  to  know  whether  you  do  remember  saying  it  ? 

A.  Not  from  the  company,  only  my  expenses. 

Q.  I  ask  you  if  you  said  that  at  Jersey  City? 

A.  1  think  I  did. 

Q.  "  Did  you  get  any  assurance  from  them  as  to  the 
future "  ?  Did  you  answer  by  asking  me  another  ques- 
tion, "  As  to  getting  something  hereafter,"  and  I  answered 
"  Yes,"  and  did  you  answer  "  I  think  not  "  ?  20 

A.  Well,  that — I  told  you  the  truth  when  you  asked  me 
down  there  that  day  how  much  I  had  got,  I  could  not  tell 
you,  I  did  tell  you  that  I  would  have  to  go  and  look  at  an 
almanac  to  tell  how  much  I  did  get,  but  I  am  telling  you 
now  what  1  did  get,  and  when  I  got  it. 

Q,  Didn't  you  say  in  Jersey  City,  on  this  examination, 
that  you  thought  you  got  no  assurance  from  them  as  to 
the  future  ? 

A.  Well,  that  is  so. 

Q.  Now,  you  say  you  had  a  bargain  for  a  salary   of   five  30 
months. 


Mr.  Collins  :     I  object. 


A.  Yes,  hir. 

Q.  $150  a  month  ? 

A.  Yes,  sir. 


Mr.  Collins  ;     I  object.     That  is  not  correct. 

The  Court :     Proceed,  ask  the  question.  ^q 
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Q.  Then  I  asked  you  further,  "Tlien,  you  did  not  put 
them  on  the  same  footing  with  me,"  and  did  not  you  an- 
swer, "  No  ''  ? 

A.  It  is  possible. 

Q.   Well,  do  you  remember  ? 

A.  I  don't  remember  every  word,  Mr.  McCartcr,  I  am 
sure  ;  no  doubt  I  did  if  you  have  got  it  tliere. 

Q.  Page  114,  at  the  bottom.     I  will  refer    you   now    to 

your  testimony  given  in  Jersey  City  on  the  same    occasion 

[Q  you  have  just  been  asking  about,  and  ask  if  you  were  asked 

this:     "  You  said  Mr.  Thompson    made   the'  arrangement 

with  you  and  paid  you  "  ? 

A.  Yes. 

Q.  Answer.  "  He  paid  my  expenses."  Did  you  an- 
swer so  ? 

A.  I  did. 

Q.  And  then  the  question    was   asked    you,  "Wiiat   ex- 
penses"?    And  you  answered,  '"For    coming    down    here 
and  going  to  the  mines."     Did  you  so  answer? 
2Q       A.  Possibly: 

Q.  And  what  else  ?  "  The  same  as  you  done,  that  is  all." 
Did  you  make  that  answer  ? 

A.  I  thiidc  it  is  possible  I  did. 

Q.  Don't  you  remember  whether  you  did  or  not,  it  is 
only  four  or  five  minutes  ago? 

A.  I  can't  tell  every  word  you  were  asking  me  there, 
but  if  you  are  reading  it  tliere,  I  said  it. 

Q.  "  How  much  did  he   pay   you"?     Did    you    answer, 
"  He  didn't  pay  me  much,    they   are.  pretty   stingy,   com- 
3Q   panics  have  no  souls." 

A.  I  did  say  so,  that  is  a  fact. 

Q.  "  Question  repeated,  how  much  did  he  pay  you  ? 
A.  He  gave  me  $25." 

A.  At  odd  times,  is  not  that  there  ? 

Q.  Hold  on,  didn't  you  give  that  answer,  you  were  not 
asked  about  the  times  ? 

A.  At  odd  times. 

The  Court:     Answer  the  cpiestion. 
,.j^Q  The  Witness  :     Yes,  sir. 
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Q.  You  gave  tliat  answer  tlien  ? 

A.  1  think  I  did. 

Q.   Well,  was  it  true  ? 

A.  I  think  it  was  true. 

Q.  The  next  question  is,  "  Is  that  all  the  money  you  have 
liad  on  this  business,"  did  you  answer,  "  ~No  ;  it  is  not"? 

A.  Yes,  sir. 

Q.  Then,  you  were  asked,  "  How  much  have  you  had 
more,"  did  you  answer,  "  1  have  had  two  or  three  $25." 

A.  I  think  it's  likely.  jq 

The  Court :     Did  you  ? 

The  Witness  :     I  think  I  did. 

Q.  At  that  time,  which  was  only  four  weeks  ago,  and 
after  the  expiration  of  the  five  months,  had  yon  then  re- 
ceived your  wages  for  the  five  months,  amounting  to  $750  ? 

A.  I  received  that  a  year  ago. 

Q.  Yes? 

A.  From  December  up  to  last  May. 

Q.  What  did  you  mean  by  saying  three  or  four  weeks 
ago,  that  you  had  two  or  three  $25  ? 

A.  Well,  I  had  that  for  my  travelling  expenses. 

Q.  Why  didn't  you  say  it  was  for  your  travelling  ex- 
penses ? 

A.  Well,  I  did  tell  you. 

Q.  Why  didn't  you  say  then  that  you  had  had  this  em- 
ployment for  five  months  at  $150. 

A.  I  didn't  think  about  it,  if  I  had    I    would    have   told  39 
you.     I  don't  keep  secrets  of  this  kind. 

Q.  Were  not  you  asked,  '' how  much  have  you  had," 
and  did  you  say,  "  I  can't  tell  you  "  ? 

A.  I  can't  tell  you  now. 

Q.  Did  you  not  answer,  "  No,  sir ;  because  I  never  kept 
any  account  of  it.  Q.  Of  whom  did  you  get  it  ?  A.  I 
got  it  from  Mr.  Thompson.  Q.  How  many  times  has  Mr. 
Thompson  paid  you  ?  A.  Two  or  three  times,  or  three  or 
four  times,  I  guess.  Q.  And  $25  each  time?  A.  Some- 
timss  more  and  sometimes  less.     I  believe  I  got  ten  dollars    ^(» 
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from  Ml.  Ileckschor  once.     Q.    How    much    more    lius   lie 
paid  you  ?     A.  Not  any."     Did  you  answer  that? 

A.  I  did. 

Q.   is  that  true  ? 

A.  It  is  true. 

Q.  That  he  hadn't  paid  you  any  more  money,  Mr. 
Thompson  or  Mr.  Heckscher,  than  the  sum  you  maned 
here  ? 

A.  That  is  my  recollection  now. 

Q.   Well,  you  now  recollect  they  paid  you  $750? 

A.  Oh,  that  is  when  I  was  engaged  by  the  month. 

Q.  You  didift  think  of  that  when  you  were  asked  these 
questions  about  how  much  money  you  had  had  ? 

A.  1  did  not. 

Q.  You  stated  in  the  letter,  which  I  read  to  you,  you 
wanted  some  down,  and  some  assurance  for  the  future. 
What  arrangement  or  assurance  have  j'ou  got  from  the 
defendent  or  anybody  representing  them    for    the    future? 

A.  Nothing. 

Q.   What  salary  are  you  under  now  ? 

A.  None  whatever. 

Q.  What  compensation  do  you  get  forgoing  to  the  mines 
and  collecting  specimens,  and  doing  the  same  kind  of  ser- 
vice that  you  did  when  you  got  $150  a  month  ? 

A.  Well,  1  don't  have  to  do  that  kind  of  work,  that  is 
done  with. 

Q.  But  have  not  you  been  since  that  time,  and  during 
this  trial,  going  in  the  service  of  the  defendent  to  the  mine 
and  acting  under  their  employ  ? 

A.  Never  been  there  but  twice,  to  my  knowledge,  and 
that  was  last  Saturday,  and  Saturday  a  week  ago. 

Q.  Now,  will  you  kindly  tell  us,  Mr.  George,  what  ser- 
vices you  rendered  during  that  five  months,  what    did   you 

do? 

A.  1  was — I  went  and  hunted  up  different    witnesses,  or 

tried  to  lind  them. 

Q.  Yes? 

A.  That  took  me  a  good  deal  of  time. 

Q.  Who  did  you  hunt  up,  now  ? 

A.  First  I  went  and  found  Scliolield. 
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Q.  Where  did  he  live? 

A.  Back  of  Peekskill. 

Q.  You  knew  where  he  lived,  did  not  you  ? 

A.  I  knew  where  he  did  live;  didn't  know    whether    he 
lived  there,  or  not. 

Q.  You  went  and  found  him  ? 

A.  Yes,  sir, 

Q.  Peekskill  is  on  the  Hudson  river? 

A.  Yes,  sir. 

Q.  About  how  far  from  New  York?  ^^ 

A.  I  think  forty  miles. 

Q.  And  you  went  there  and  found  Schofield  ? 

A.  Yes,  sir. 

Q.  Who  paid  your  travelling  exj^enses? 

A.  I  paid  my  own. 

Q.  At  the  time  ? 

A.  Yes,  sir. 

Q.  Had  they  been  paid  to  you  ? 

A.  When  I  got  my  $150  for  the  month,    they    paid    me 
that.  20 

Q.  They  paid  you  the  expenses  in  addition  to  the  $150  ? 

A.  That  came  out  of  it. 

Q.  Then  you  paid  out  your  own  expenses  in  this  employ- 
ment ? 

A.  I  did. 

Q.  They  did  not  pay  you  anything  for  expenses  in  addi- 
tion to  the  salary  ? 

A.  Not  until  after  the  live  months  was  up. 

Q.  And  then  you  presented  a  bill  for  expenses,  and  they 
paid  it  ?  g^ 

A.  Then  they  would  give  me  $25  occasionally. 

Q.  And  they  gave  yon  then  $25  occasionally,  or  regular, 
ly,  not  for  that  particular  time  or  service  ? 

A.  No. 

Q.  Just  to  keep  you  going  ? 
A.   Yes,  sir;    I  didn't  get  it  many  times. 
Q.  Now,  in  regard  to  the  getting  of  witnesses.     It    took 
you,  1  suppose,  a  day  to  go  to  Peekskill  and  back  ? 
A.  Yes,  it  took  me  two  or  three  days. 
Q.  How  did  it  come  to  take  you  two  or  three  days  ?  ^.q 


10 
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A.  Because  I  had  to  hunt  np — this  Schofield,  he  is  a  man 
tluit  you  can't  find  verj'  easy. 

Q.  Where  did  you  find  hira? 

A.  Way  back  in  the  mountains.  You  know  where  the 
Sunk  mine  is,  I  suppose ;   it  is  way  up  near  Carmel. 

Q.  You  found  him  there  ? 

A.  I  found  him. 

Q.  How  did  you  find  out  he  was  there  i 

A.  Because  his  wife  told  me  where  he  was. 

Q.  You  went  to  the  house  ? 

A.  Yes,  sir. 

Q.  And  his  wife  told  you  where  he  was  ? 

A.  Yes,  sir. 

Q.  And  you  went  right  there  ? 

A.  I  did. 

Q.  How  far  was  Carmel  from  Peekskill  ? 

A.  It  is  four  miles  from  Peekskill  where  Schofield  lives, 
and  from  Carmel  over  to  Peekskill  I  should  it  was  15,  16 
or  18  miles. 

Q.  Well,  you  found   Schofield  ;  what   did   you    do    with 

him  ? 

A.  I  brought  him  back  with  me  to  the  house. 

Q.  Yes.     Well,  what  then  ? 

A.  Then  I  came  home. 

Q.  Yes? 

A.  Told  him  my  business. 

Q,  That  ended  your  employment  as  far  as  Schofield  was 
concerned.  What  other  witnesses  did  you  get  during  the 
five  months? 

A.  1  tried  to  find  a  Mr.  Hughes — used  to  be  the  superin- 
tendent for  the  Passaic  Zinc  Company. 

Q.  Mr.  who  ? 

A.  Mr.  Hughes.     I  think  Mr.  Marshall  can  tell  yon  that ; 

I  found  he  was  dead. 

Q.  It  didn't  take  you  long  to  find  that  out,  did  it? 
A.  Yes.     It  did,  took  a  good  deal — 
Q.  What  other  witnessess  did  you  find  ? 
A.  I  went  and  seen  Mr.  McCarty. 
Q.  Where  did  he  live? 
4Q        A.   Up  to  Ogdensburg. 


20 


30 
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Q.  That  is  right  at  your  liome,  is  it  not? 

A.  No  ;  it  is  about  three  miles. 

Q.  In  your  vicinity.     Who  else — is    that    one   living  or 

dead  ? 

A.  Tile  one  that  is  dead. 

Q.  When  did  he  die  ? 

A.  Last  winter. 

Mr.  Collins:     Both  dead  ? 

The  Witness:     He  testified  here  on  tlie  other   1^ 
suit. 

Q.  Mr.  McCarty  lived  there,  and  testified  on    the    otlier 
suit  ? 

A.  Yes,  sir. 

Q.  No  trouble  about  finding  him  ? 

A.  No,  sir. 

Q.  Who  else  ? 

A.  Tiiere  was  two  or  three  else — then  I  went  for  Klein. 

Q.  Who  was  Klem  ?  20 

A.  He  was  tlie  old  superintendent. 

Q.  You  had  no  trouble  to  find  iiim  ? 

A.  Yes,  sir  ;  I  had  a  good  deal  of  trouble. 

Q.  Where  was  lie  ? 

A.  At  the  Belleville  Water  Works,  but  I  didn't  know  it 
then.     There  was  not  many  who  could  tell  me. 

Q.  Belleville  is  three  miles  from  Newark  ? 

A.   Yes,  sir. 

Q.  How  did  you  find  out  he  was  there  ? 

A.  Well,  I  went,  after  I  got  tired  of  hunting  up,  I  went  30 
to  the  Board  of   Public   Works,    and    they    told    me    they 
thought  I  would  find  him  there. 

Q.  And  you  went  there  ? 

A.  I  did. 

Q.  Did  he  come  as  a  witness  ? 

A.  No. 

Q.  Who  else  did  you  get  ? 

A.  Oh,  I  can't  tell. 

Q.  Well,  I  want  to  know  what  you    did    for   that  seven 
hundred  and  fifty  dollars  ?  4.9 
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A..  I  don't  know  that  I  hav^e  got  anything — an}-  otlier 
witness  except  to  consult  with  these  people  and  my  advise- 
ment with  them. 

Q.  Advise? 

A.  Yes  ;  same  as  I  would  with  you  ? 

Q.  If  I  had  hired  you  ? 

A.  Yes,  sir ;  that  is  what  you  wanted  to  do. 

Q,   When  did  you  make  this  original    arrangement  with 
Ml-.  Tliompson  ? 
|r)       A.  I  am  telling  you,  I  think  it  was  in  December. 

Q.  That  included  the  wliole  arrangement,  the  five 
months  salary  "and  all  ? 

A.  Yes,  sir. 

Q.   And  then  you  were  to  give  liim  the  letters  ? 

A.  Yes,  sir;  I  think  he  got  the  letters  that  day,  or  the 
day  after,  because  he  was  there  a  couple  of  days,    I   think. 

Q,  I  believe  that  is  all. 


20 


30 


Mr.  R.  H.  McCarter:  We  want  to  reserve  the 
right  to  show  Mr.  George  some  affidavits  that  1 
have  telegraphed  for. 

The  Court :  I  understand  you  thought  they 
were  here. 

Mr.  R.  H.  McCarter ;     Yes,  sir.  . 

Mr.  T.  N.  McCarter;  I  want  to  read  these 
letters  ;  I  want  to  read  them  now,  because  they  all 
refer  to  this  subject  of  the  witness'    employment. 

The  Court ;     What  do  you  say,  gentlemen  ? 

Mr.  McCarter  :  Well,  we  will  leave  the  letters 
until  later. 

Mr.  Collins;  They  should  be  read  now,  if  at 
all.     We  think  it  is  immaterial  when  it  is  done. 


40 
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Re-direct. examination  by  Mr.  Collins: 

Q.  Mr.  George,  did  any  of  the  parties,    the    persons    in 
interest  in   the   Lehigh   Zinc   &    Iron    Company,    or    Mr. 
Tiionipson,  or  any  of  its  counsel,    have    any  knowledge  of 
the  existence  of  these  witnessess  that  you   hunted   up   for 
them  ? 

Mr.  Griggs ;     I  don't  see  how    he   can    answer 
that. 

10 
A.  Not  as  far  as  I  know. 

Q.  Who  gave  them  the  information  of  these  witnessess? 

A.  I  did. 

Q.  You  mentioned  Schofield,  and   he  came  ;  McCarthy, 
and  he  came  ;  how  about  Klem  ? 

A.   He  is  sick. 

Q.  What  is  the  trouble  with  him  ? 

A.  I  guess  he  has  lost  his  memory  entirely. 

Q.  What  was  Klem  ? 

A.  He  was  superintendent  of  the  works.  20 

Q.  The  New  Jersey  Zinc  Company's  works  ? 

A.  Yes,  sir. 

Q.  How  about  Thorpe,  wlio  told  them  about  him  ? 

A.  i  did. 

Q.  Was  there  any  other  witness  you  told  them  they  had 
better  go  and  see — just  think  a  minute  ? 

A.  Yes,  there  was  Kimble. 

Q.  Well,  I  guess  they  know  of  him  ? 

A.  But  it  was  through  me. 

Q.  Through  you,  what  ?  30 

A.  I  got  them  to  go  and  see  Kimble. 

Q.  Was  there  another  'i 

A.  Mclntee  ;  but  he  didn'tcome  here. 

Q.  Do   you    know    how    they    came   to    know  anything 
about  Mr.  Bell  ? 

A.  That  was  through  me. 

Q.  How  was  that  ? 

A.   Well,  I  mentioned    Mr.    Bell's    name,  and    took  Mr. 
Thompson  and  introduced  him  to  him. 
Q.  Did  you  have  anything  to  do  with  pointing  out  local-  4:U 
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ties  and  openings,  and  giving  them  the  history   of  the  sit- 
uation ? 

A.  I  did  ;  and  this  was  all  done  in  those  five  months. 

Q.  What  arrangement  did  you  make  with  IVir.  Thomp- 
son as  to  being  at  command  ? 

A.  I  was  at  his  command  at  any  time. 

Q.  Up  to  the  time  of  the  trial  ? 

A.  Up  to  the  time  of  the  trial. 

Q,  Yon  arranged  that  ? 
iQ        A.  I  made  that  arrangement  that  day  with  Mr.  Thomp- 
son. 

Q.  What  was  the  trouble  between  yon  and  Mr.  McCar- 
ter,  and  what  had  your  difficulty  with  Mr.  Clark  to  do 
with  that  ? 

A.  Well,  Mr.  Pierce  came  to  see  me  ;  I  had  been  Soutli 
for  a  vear — 

M.  Griggs  :  We  object  to  all  that. 

Mr.  T.  N.  McCarter  :  I  have  no  objection  to  it, 
if  my  associates  will  excuse  me. 

The  Court :  Very  well,  proceed. 

The  Witness :  I    went  down  South  the  first  of 
July,  1872,  and  I  did  not  get  back  until  August — 

Q.  You  mean  1892? 

A.  1892,  and  I  came  back  in  August,  1893,  and  1  wns 
3  )  not  home  but  a  very  short  time — I  think  I  got  liome  on 
the  8th,  and  Mr,  Pierce  came  to  see  me  a  day  or  two  after- 
wards, and  wanted  me  to  go  down  to  see  Mr.  McCarter, 
and  he  wanted  to  see  me.  I  felt  a  little  sore,  and  I  used 
some  pretty  rough  language  to  Mr.  Pierce,  and  1  am  sorry 
for  it,  and  ask  his  pardon — there  he  is. 

Q.  Why,  what  was  the  trouble  ? 

A.  Because   at   the   time    of,  I  think  it  was  the  Trotter 
suit,  I  was  down  South  at  that  time,  and  Mr. 
wrote  to  me  to  come  home,  and  after  I  got  back  Mr.  Clark 
1^0   promised  to. pay  me  so  much  money  ;  he  pro,mised   to  give 
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me  $5U0  if  I  would  go  and  testify  in  that  case  ;    I  will  tell 
you  the  facts  ;    Mr.   McCarter  knows  it ;    I  have  a  letter — 

Mr,  T.  N.  McCarter  :  The  letter  will  speak  for 
itself. 

The  Witness  :  Yes.    After  that  suit  Mr.  McCar- 
ter went  to  Europe. 

By  the  Court :  10 

Q.  Tiiat  is  the  Trotter  suit  ? 

A.  The  Trotter  suit,  and  Clark  could  not  pay  me  any- 
thing until  after  Mr.  McCarter  came  back  ;  I  never  got 
anything  from  him,  and  finally  I  went  to  see  Mr.  McCarter 
about  it,  and  he  gave  me  this  letter  to  Mr.  Clark,  and  when 
I  o;ot  over  to  the  office — 


&^ 


20 


By  Mr.  T.  N.  McCarter : 

Q.  You  mean  Mr.  Clark's  office  ? 
A.  Yes. 

Further  re-direct. 

Q.  You  went  to  him  and  took  a  letter  from  Mr.  McCar- 
ter ? 

A.  Yes,  sir  ;  because  he  would  not  pay  me  at  all  unless 
1  got  a  letter  from  Mr.  McCarter,  and  when  I  got  over 
yonder,  instead  of  paying  me  $500,  all  I  could  get  out  of  on 
him  was  three,  and  I  gave  him  a  nice  blessing,  and  that 
made  me  feel  sore  ;  I  felt  sore  ;  I  think  that  they  did  me 
a  great  wrong,  I  never  mnde  a  cent  by  it,  I  lost  more 
than  I  ever  got  by  leaving  my  business  in  the  South,  but  I 
did  it  for  Mr.  McCarter,  because  I  always  considered  him 
to  be  a  friend  at  that  tune,  but  don't  not  much  now. 

Q.  Well,  there  was  still  $200  due  you  ? 

A.  There  was  $200  due  me. 

Q.  And    you    said    that    is  the  reason  you  would  not  fo 
near  him  ?  .r. 
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A.  I  would  not  go. 
Q.  You  had  correspondence,  did  you  ? 
A.  Then    I    wrote   to    Mr.    McCarter,  and  told  him  the 
reasons. 

By  Mr.  T.  N.  McCarter  : 

Q.  That  was  one  of  the  letters  I  showed  you,  was  it  not? 

A.  Well,  I  didn't  read  the  letter  ;  you  asked  me  if  that 
was  a  letter  I  wrote  you,  and  I  said  yes.  Then  I  wrote  to 
Mr.  McCarter  and  gave  him  my  reasons  why  I  would    not 


come. 


Mr.  McCarter  :  The  letter  will  show  what  you 
wrote. 

The  Witness :  The  next  letter  I  got — I  got 
three  from  him,  and  I  don't  know  but  what  I  got 
two  or  three  more,  saying  that  if  I  came  down  to 
tlie  office — 


20 


Further  re-direct : 


Q.  Did  he  give  you  the  |200  ? 

A.  Yes,  sir;  I  would  not  come  unless  I  got    $250  ;  that 
paid  Mr.  Clark's  debt. 

Q.  And  then,  as  you  told  us,  he  would  make  no  arrange- 
ment with  you  for  the  information  you  had  ? 

A.  Yes,  sir. 
OQ       Q.  Now,  Mr.  George,  you  say  that   you  left   the   Buck- 
wheat in  1875  or  1876,  and  went  up  to  Hamburg  road  ? 

A.  Yes. 

Q.  You  left  off  mining  at  the  Buckwheat,  then  ? 

A.  Yes. 

Q.  Why  was  that  ? 

A.  On  account  of  the  injunction. 

Q.  Secured  by  whom  ? 

A.  Moses  Taylor. 

Q.  He  had  an  injunction    against   your   mining   at   the 
^Q    Buckwheat  ? 
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A.  Yes,  sir. 

Q.  You  say  that  n'ou  continued   in    the   employ    of   tlie 
New  Jersey  Zinc  Company  up  until  about  October,    1880? 

A.  That  is,  the  mine  ? 

Q.  At  the  mine  ? 

A.  Yes,  sir. 

Q.  About  October,  1880  ? 

A,  Yes,  sir. 

Q.  What  happened  about  that  time  ? 

A.  Well,  the  consolidation,  I    think,    of   the    two    com-  jq 
panics,  that  is,  Moses  Taylor   and    tlie   New   Jersey   Zinc 
Company. 

Q.  That  became  the  New  Jersey  Zinc  &  Iron  Company  ? 

A.  Yes. 

Q.  And  from  that    time   you    had    no    employment   by 
them  ? 

A.  No. 

Q.  The   New   Jersey  Zinc    Company    ceased    to   exist, 
wound  up  ? 

A.  Yes.  20 

Q.  Were  you  ever  employed  by    the    New   Jersey  Zinc 
&  Iron  Company  ? 

A.  Never;  I  was  in  the  employ  of  the  New  Jersey  Zinc 
Company  yet,  up  to  the  31st  of  March. 

Q.  The  old  company  up  to  the  31st  of  March  ? 

A.  Yes;  1881. 

Q.  Now,  Mr.  George,  I  notice  in  this  same  Bill  of  Com- 
plaint which  they  read  from — at  page  14,  gentlemen,  of 
the  old  book — the  statement  that  tlie  New  Jei'sey  Frank- 
linite  Company  "make  no  use  whatever  of  the  franklinite  30 
ore  which  they  obtained  from  the  South  opening,  but  leave 
the  same  lying  on  the  surface  scattered  around  in  all  di- 
rections, their  sole  object  seeming  to  dig  and  mine,  and 
use  zinc  ore."  Was  it  the  fact  that  the  New  Jersey  Frank, 
linite  Company  left  scattered  around — 

Mr.  Griggs ;     One   moment ;  I  do   not    think 
that  is  a  competent  question  ;  it  is  leading. 

Q.  I  will  put  it   this    way.     What    franklinite    ore    was  40 
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therein  referred  to  ? 

A.   The  ore  tint  had  tio  red  oxide  in. 

Q.  Was  it  the  same  kind  tiiat  afterwards  Mr.  Aitken  had 
in  the  pile  that  went  down  to  the  works,  the  same  kind  of 
ore  ? 

A.  Yes. 

Q.  Now,  when  you  say — how  does  that   ore.    this   Wack 

ore  that  was  left  there  and  afterwards  sent   down    hy   you 

under  Mr,  Bell,  how  did  that  compare  for  richness   in    sili- 

-j^O  cate  of  zinc  with  the  ore  that    the   defendants   are   mining 

from  their  shaft? 

The  Court:     I  will  admit  it.     Take  an    excep- 
tion. 


20 


Q.  How  did  that  compare  in  richness  of  silicate  of   zinc 
with  that  which  the  defendants  mined  at  their  mine? 

A.  That  was  much  richer. 

Q.  The  black  ore  down  at  the  Southwest  opening  ? 
30       A.  Yes. 

Q.  What  was  the  zinc  ore  that  the  bill  states   their   sole 
object  seemed  to  be,  to  dig  and  mine  1 

A.  The  red  oxide. 

Q.  Now,  you  were  examined  in  this  case,  were  you  ? 

A.  1  was. 

Q.  As  a  witness  ? 

A.  I  was. 


40 


The  Court ;     Was  there  any  cross-examination 
on  that  ? 
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Mr.  R.  H.  McCarter:     No,  sir. 

Mr.  Collins  :     I  will  open  what  I  mean    to    do. 

Mr.  Collins:     Tiien  that  is  excluded.     We   ex- 
cept. 

Q.  Do  you  know  by  whose  authority  John  Gardner  was 
mining  ? 

Mr.  T.  N.  McCarter  ;     I  object.  10 

Q.  Just  answer ;  do  you  know  under    whose   authority  ; 
don't  say  whose  ? 
A.  I  do. 

Q.  How  do  you  know  ? 
A.  By  what  he  told  me,  that  is  all. 
Q.  "What  did  he  tell  you  on  that  subject? 


20 


Mr.  T.  JS^.  McCarter  :     I  object. 

The  Court  ;     What  Gardner  told  him  ? 

Q.  Gardiner  is  dead,  isn't  he  ? 
A,  I  believe  so. 

Mr.  Collins :  Now,  we  can  show  who  he 
claimed  under  by  assertion. 

The  Court ;     The  only  question  in  my  mind  is? 
whether  it  tends  to  break   the  continuity   of   the 
adverse  possession  on  the  other  side.     Of  course,  on 
if  the  adverse  possession  is  broke,  even  for  a  day, 
it  must  commence  all  over  again. 

The  Court :  I  suppose  I  shall  have  to  do  the 
construing,  and  if  the  counsel  construes  it  differ- 
ently, I  shall  have  to  allow  them  an  exception, 
which  I  do  with  pleasure. 

Mr.  Collins:     We  except. 

The  Court ;     Take  an  exception.  40 


10 
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i2n; 

Mr.  Collins :  I  now  offer  to  show  that  Mr. 
Detniold,  the  president,  when  Mr.  George  came 
there,  told  Mr.  George  that  over  this  disputed 
territory  the  New  Jersey  Zinc  Company  had  no 
claim. 

Mr.  T.  N.  McCarter :  I  object  to  it.  That 
should  have  been  in  their  original  evidence. 

The  Court  :  I  will  exclude  it.  Take  an  ex- 
ception. 

Mr.  Collins:  We  except.  I  trust  your  Honor 
does  not  exclude  it  on  the  ground  that  it  is  not 
re-direct,  I  omitted  it ;  didn't  know  of  it,  and  I 
ask  leave  to  ask  him  that ;  it  is  within  the 
discretion  of  the  Court  to  permit  it. 

Mr.  T.  N.  McCarter :  I  object  to  it  also,  on 
the  ground  that  it  is  irrelevant  and  immaterial. 


The  Court:     Take  an  exception. 


lie-cross : 


Q.  Where  did  you  find  Klem  ? 
A.  At  Belleville. 
Q.  What  was  he  doing  there  ? 
A.  He  was  sick  abed. 
Q.  In  the  bed  ? 
30        A.  Yes. 

Q.  When  was  that  ? 

A.  I  think  it  was  in  February  ? 

Q.  189+,  wasn't  it? 

A.  1894. 

Q.   Where  was  Thrope  ? 

A.  He  lived  over  in  the  village,  Ogdensburg. 


Mr.  Collins  :     We  offer  the  specimens  produced 
by  Mr.  George,  and  marked  as  exhibits. 


40 
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CHARLES  S.   CriEVmER,  sworn  for  tlie  defendant. 

Direct  examination  by  Mr.  Parker  : 

Q.  You  are  employed  in  the  office  of  the  Clerk  of  the 
United  States  Circuit  Court  for  the  District  of  New 
Jersey  ? 

A.   Yes,  sir. 

Q.  Have  you  here,  and  if  so,  please   produce  the  record 
and  proceedings  in  the  case  of  Moses    Taylor    against   the   10 
New  Jersey  Zinc  Company? 

A.  Yes,  sir.     There  they  are.     (Producing  papers.) 

Q.  Also,  the  record  and  proceedings  in  the  case  of 
Charles  W.  Trotter  against  the  New  Jersey  Ziuc  Company, 
al  law,  in  trespass,  suit  begun  May  1,  1879  ? 

A.  Yes,  sir. 

Q.  The  record  and  proceedings  in  Chancery,  begun  about 
the  same  time  bv  Charles  W.  Trotter  against  the  New 
Jersey  Zinc  Company  ? 

A.  Removed  from  Chancery  to  your  court?  20 

Q.  No,  sir;  that  is  the  suit  of  the  New  Jersey  Zinc 
Company  against  Charles  W.  Trotter,  of  1877,  removed 
from  Chancei-y  ? 

A.  Yes,  sir.     (Producing  papers.) 

Q.  Also,  the  record  and  proceedings  of  a  suit  brought  by 
Charles  W.  Trotter  against  the  New  Jersey  Company  in 
Equity  ? 

A.  I  haven't  that  liere ;  it  is  just  outside. 

Mr.  Griggs  :  You  do  not  need    to   take  time  to  30 
prove  these  by  the    witness,  if   you    say  you  have 
the  records. 

Mr.  Parker  :  Are  we  to  understand  that  that 
applies  also  to  the  records  of  the  Court  of  Chan- 
cery ?  We  have  an  officer  liere  from  the  office  of 
the  Clerk  of  Chancei-y. 

Mr.  Griggs :  All  records  of  the  courts  that  you 
have  liere  we  will  consent  you  shall  produce,  and   4.9 
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we  will  accept  them    as   true,  on    inspection,  and 
jour  stating  that  they  are  such  records. 

Mr.  Parker:    We  have  liere  a  record  from  the 
Court  of  Chancery  of  the  suit  in  the  New  Jersey 
Zinc    &     Iron    Company,    the  present     plaintiff 
against  Charles  W.  Trotter,  and  others,  filed  1882. 
That  is  all. 


(Q  NOT    CROSS-EXAMINED. 

CHARLES  W.  TROTTER,  sworn   for   the  defendant 
by  the  uplifted  hand. 

Direct  exaviination  by  Mr.  Parker  : 

Q.  What  is  your  name? 

A.  Charles  W.  Trotter. 

Q.  And  how  old  are  you  ? 

A.  In  my  74th  year. 

Q.  Where  do  you  live  ? 

A.  In  Brooklyn,  New  York. 

Q.  What  was  your  father's  name  ? 

A.  Jonathan  Trotter. 

Q.  Was  he  connected  with  the  New    Jersey    Zinc  Com- 
pany ? 

A.  He  was. 

Q.  In  what  capacity  I 

A.  Treasurer. 

Q.  In  your  earlier  years,   did  you  ever  visit  their  works 
or  mines? 

A.  I  did. 

Q.  Which  ? 

A.  The  works  in  Newark. 

Q.   Mow  often,  and  about  what  date  ? 

A.  The  year  1852  and  1853. 

Q.  How  often  ? 

A.  I  could  not  recollect  that ;  several  times. 
4.Q       Q.  Did  you  notice  the  ores   that  were  being  used  there  ? 


20 


30 
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A.  I  did. 

Q.   What  were  they  ? 

Mr.  Griggs  :  We  ol)ject,  because  it  does  not  ap- 
pear that  the  witness  at  that  time  had  any  capac- 
ity to  judge  what  the  ores  were. 

Q.  Had  you  any  experience  at  tliat  time  in  ores? 

A.  I  had  in  other  ores. 

Q.   Plow  ? 

.  .  10 

A..  I  was    making   collections   of   minerals  several  years 

previous. 

Q.  For  any  business  purpose,  or  simply  a  mineral  cabi- 
net ? 

A.  Simply  my  own  amusement  and  knowledge. 

Q.  Did  you  notice  the  ores  that  they  were  using? 

A.  I  did. 

Q.   What  were  they? 

A.  The  red  zinc  ore — 

Mr.-Griggs:    Well,    I    object,    that   he  has  not  ^^ 
shown  acquaintance  with  these  ores   sufficient    to 
enable  liim  to  judge ;    the  mere  fact  that  he  made 
some  collections. 

The  Court:  i  think  so.     I  will  exclude  it. 

Q.  Did  you  notice  the  color  of  the  ores  that  were  there  ? 

A.  I  did. 

Q.  What  color  were  they  ? 

A.  Red  and  black  mixed.  gQ 

Q.  Did  you  afterwards  become  familiar  with  the  ores  of 
this  locality  ? 

A.  I  did. 

Q.  When? 

A.  I  can't  answer  that  question  ;  during  my  brother's 
superintendence. 

By  the  Court :  I  understood  you  to  say  you 
could  not  fix  the  time  ? 

A.  Yes.  4.Q 
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Further  direct. 


Q,  On  whicli  hill  did  yon  become  familiar  with  the  ores? 
Mine  Hill  or  Sterling  Hill,  or  both  ? 

A.  Both. 

Q.  From  that  knowledge  can  you  tell    what   ores  of  this 
locality  these  were  that  you  saw  at  Newark? 

A.  1  can. 

Q.  I  repeat  the  question  ;    what  ores  were  they  that  you 
had  seen  in  Newark  in  1852  and  1853? 
1C>       A.  The  red  zinc  ores  of  Sterling  Hill  ? 

Q.  Any  other  ores  there  in  1852  or  1853,  except  the  red 
zinc  ore  of  Sterling  Hill  ? 

A.  Not  that  I  have  discovered. 

Q.   You  never  saw  any  there  ? 

A.  No.     You  mean  at  the  works  ? 

Q.  At  the  works? 

A.  Yes. 

Q.  Can  you  tell  about  the  time  that  your  brother  was  su- 
perintendent that  you  became  familiar  with  those  ores? 
20       A.  He  was  superintendent  there  in  1852  and  1853. 

Q.  You  came  up  to  the  mines,  you  say  ? 

A.  No  ;  I  went  to  the  works. 

Q.  When  did  you  come  to  the  mine? 

A.  In  1874. 

Q.  You  went  to  which  Hill  first? 

A.  To  work  on  Sterling  Hill  in  1874. 

Q.  When  did  you  first  go  to  work  on  Mine  Hill  ? 

A.  In  the  spring  of  1877. 

Q.  Under  the  lease  already  put  in  evidence? 
^0       A.  Yes,  sir. 

Q.  Under  the  first  lease  of  March,  1877. 

A.  Yes,  sir. 

Q.  Covering  how  much  of  the  west  vein  of  franklinite  ? 

A.  500  feet  north  of  the  east  and  west  line. 

Q.  Was  any  work  done  by  you  ? 

A.  At  the  time  I  went  there  ? 

Q.  Yes? 

A.  Some  small  amount. 

^Q  By  the  Court : 
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Q.  Did  you  mean   a  small  amount  had  been  done  at   the 
time  jou  went  there  ? 
A.   Yes,  sir. 

Further  direct : 

Q.  Was  any  one  at  that  time  working  on  tlie  hill  any- 
where ? 

A.  Not  that  I  saw  or  noticed. 

Q.  Neither  on  South  Mine  Hill,  or  North  Mine  Hill?       10 

A.  Excepting  at  the  Buckwheat,  they  were  mining 
there. 

Q.   Whom  was  working  at  the  Buckwheat? 

A.  The  New  Jersey  Zinc  Company  at  that  time. 

Q.  In  the  spring  of  187Y  ? 

A.  Yes,  sir;  or  the  New  Jersey  Zinc  &  Iron  Company, 
one  or  the  two. 

Q.  When  you  took  your  lease,  had  you  known  of  any 
proceedings  in  the  case  of  Taylor  against  the  New  Jersey 
Zinc  Company  ?  20 

Mr.  Griggs  :     We  object  to  that. 

Q.   Had  you  heard  of  any  decision  in  that  case  ? 

Mr.  Griggs  ;     We  object  to  that. 

Mr.  Parker  :  I  want  to  put  those  two  questions, 
and  have  them  ruled  upon, 

Mr.  Griggs  :     They  were  ruled  out  last  time.       ^^ 

Mr.  Parker  :  I  have  a  further  purpose,  I  would 
state,  and  that  is  I  want  to  recall  to  Mr.  Trotter's 
recollection  the  fact  that  he  spoke  of  others  woik- 
ing  at  the  south  end  of  tiie  hill ;  he  is  evidently 
confused  in  his  memory  a  little,  because  he  said  the 
New  Jersey  Zinc  Company  or  the  New  Jersey 
Zinc  &  Iron  Company  were  there. 

Mr.  Griggs;     ELe  was  allowed  to  state  whether  40 
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he  liiid  heard  anything  of  tliat  case,  but  tlie  Court 
refused  to  allow  him  to  state  anything  further. 

Tlie  Court;     I  will  do  so  now. 

Q.   Had  you  heard  of  a  decision  in  that  case  ? 

A.  I  had. 

Q.  And  that  would  be  how  long  before  your  lease? 

A.   About  a  month,  I  think. 

Q.  Kow,  that  I  have  recalled  this  decision  to  your  recol- 

10   lection,  will  you  state  whether,  after  that  decision,    at    the 

time  of  the  lease,  you  were  correct  in  saying  that  the  New 

Jersey  Zinc  Company  were  still  working  at  the  Buckwheat  ? 

A.  Well,  it  was  either  that  or  the  New  Jersey  Zinc  & 
Iron  Company;  Mr.  Pierce  was  there  working  with  a  der- 
i-ick. 

Q.  That  was  the  fact,  Mr.  Pierce  was  there  ? 

A.  Yes,  sir. 

Mr.  Collins:     Pierce    has   already    testified    to 
20  that. 

Mr.  Grio;o;s  ;     Never  mind,  Mr.  Collins. 

Q.  Was  there  any  work  being  done  at  that  time,  north 
of  you  on  the  hill— in  1877? 

A.  In  the  west  vein  ? 

Q.  Yes? 

A.  No,  sir. 

Q.   How  soon  did  you  begin  to  work  under  your  lease  of 
30   March  7th  ? 

A.  In  the  early  part  of  April,  in  the  same  year. 

Q.  Did  you  continue? 

A.  Yes,  sir. 

Q.  AVithout  break,  or  was  your  mining  interrupted  ? 

A.  There  was  an  injunction  by  the  New  Jersey  Zinc 
Company,  but  it  did  not  stop  the  mining. 

Q.  When  was  that  ? 

A.  The  injunction  was  gotten  out  of  the  Court  of  Chan- 
eery  of  New  Jersey,  in  June,  1877. 
40       Q.  Did  you  employ  counsel  ? 
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A.  I  did. 

Mr.  Griggs  :  We  object  to  the  details  of  that 
suit;  tliat  certainly  cannot  be  material  here. 

The  Court  :     I  do  not  see  how  it  can  be, 

Mr.  Parker:  The  details  of  the  suit  were  ad- 
mitted at  the  last  trial,  from  the  papers.  I  am 
only  s^oing'  with  Mr.  Trotter  sufficiently  to  prove 
the  date.  .  ^^ 

The  Court :  1  don't  know  that  his  employ- 
ment of  counsel  would  be  of  service  here. 

Q.  Was  that  injunction  removed,  and  when  ? 
Mr.  Griggs:     I  object  to  that. 

The  Court :     I  suppose  that   is   shown    by    the 

i-ecord. 

20 
Q.  Did  you  recommence  your  work,  and  when  ? 

A.  I  continued  to  work,  the  injunction  did  not  debar 
rae  from  mining,  only  from  selling. 

Q.  Before  the  injunction,  was  there  any  attempt  to  put 
you  off  the  hill,  by  any  one  ? 

A.  Well,  there  was  some  talk  about  it,  I  believe,  it  did 
not  amount  to  anytliing. 

Q.  Who  made  the  talk  ? 

A.  John  George. 

Q.  Did  you  go  off  the  hill  I  30 

A.  No,  sir. 

Q.  You  staid  there  ? 

A.  Yes,  sir. 

Q.  You  continued  mining,  you  say  ? 

A,  Yes,  sir. 

Q.  In  what  quantity  did  you  mine  ? 

A.  All  I  could  get  out  in  the  condition  of  the  property 
at  that  time, 

Q.   Did  you  sell  and  remove  ore  ? 

A.  I  did.  4.0 
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Q.   Did  tlie  injunction  against  selling  and  removing  con- 
tinu;  eif  not,  when  was°it  removed. 

Mr.  Griggs ;     1  object.     I  don't  object  to  what 
he  did. 

Q.  When  did  yon  begin  to  sell  and  remove  ore  ? 
A.  As  soon  as  1  could  iind  a  customer. 
Q.  And  when  was  that  ? 
A.  In  the  summer  of  1877. 
■^^        Q.   Was  there  any  difficulty  in  finding  customers? 
A.  There  was. 
Q.  Why  ? 

Mr.  Griggs;     I  object  to  that  as  immaterial. 
The  Court ;     I  think  "  Why,"  is  immaterial. 
Q.  How  was  it  difficult  ? 


20 


Mr.  Griggs  ;     Objected  to   as   immaterial    and 
irrelevant. 

Q.  In  what  manner,  I  mean,  was  it  difficult? 

Mr.  Griggs :     I  object  to  that  question. 

The  Court :     It  must  mean  the  same  thing. 

Mr.  Parker :       I   thought    perhaps    I  did    not 
make  myself  clear  to  the  Court.     The  reason  nuiy 
30  be  one  thing,  and  the  difficulty  in    getting   custo- 

mers may  be  another.  I  propose  to  prove  there 
were  only  two  or  three  people  in  the  market  who 
could  use  it. 

Mr.  Griggs  ;     That  would  not  affect  the  title  to 
the  ore. 

The  Court :     I  do  not  think  I  will  allow  it. 

Mr.  Parker:     I  beg  an  exception. 
40 
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The  Court  :     Take  an  exception. 

Q.  To  whom  did  you  sell  ? 

Mr,  Griggs  :     I  object. 

The  Court :     What  is  the  object  ? 

Mr.    Parker  ;        To    prove   continuous   steady 

mining,  possession,  and  selling  the  ore. 

10 
The  Court  ;     You  can  prove   all    that    without 

proving  that  he  sold  a  pound. 

Q.  Were  you  ever  turned  out  of  posession    of   that   500 
feet  by  the  plaintiff  ? 

Mr.  Griggs  ;     I  do  not  know  that    that   is  ma- 
terial. 

Mr.  Parker:     Very  well,  1  will    withdraw    the 
question — I  won't  take  time  in  arguing  questions.  "^ 

Q.  Did  you  take  a  second  lease  of   April    29th,    already 
produced,  of  the  rest  of  the  vein,  up  to  the  Hamburg  road  ? 
A.  I  did. 

By  the  Court : 

Q.  Up  to  the  Hamburg  road,  you  say  ? 
A.  Yes,  sir. 

30 
Further  direct  : 

Q.   Did  any  other  person  mine  upon  that  leased  ground  ^ 

A.  They  did. 

Q.  Who? 

A.  The  New  Jersey  Zinc  Company. 

Q.  Did  you  take  any  proceedings  with  reference  to  that  ? 

A.  I  did. 

Mr.  Griggs:     I  object.  4.Q 
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Mr.  Parker :     The  fact  certainly  is  proper, 
Mr.  Grifftrs  :     It  is  imuiaterial. 


'toffs" 


The  Court :     This  may  be  material,  1    will    ad- 
mit it. 

Q,  What  proceedings  ? 

A.  I  coinnieiiced  an  action  in    trespass   in    the    United 
States  Circuit  Court  in  New  Jersey. 
10        Q.  Was  it  prosecuted  to  trial  and  judgment  ? 

Objected  to. 

Q.     Was  there  a  trial  in  that  case,  and  were  you  present  ? 
A.  There  was,  and  I  was  present. 
Q.  In  Trenton  in  1881  ? 
A.  Yes,  sir. 

Q.  What  was  the  disputed  question  on  that  trial ;  was  it 
one  of  boundary,  or  one  of  the  character  of  the  ore? 

20 

Mr.  Griggs  ;     We  object  to  that. 

The  Court ;     Must  I  not  see  the  record  first   to 
determine  what  the  issue  was  ? 

Mr.  Parker  ;  Very  well,  sir.  I  now  offer  the 
record  of  the  suit  in  the  United  States  Circuit 
Court  in  trespass,  brought  by  Charles  W.  Trotter 
against  the  New  Jersey  Zinc  Company,  and  which 
is  contained  in  the  Trover  book,  which,  I  think, 
^0  your  Honor  has.     It  is   easier    to    refer   to    there 

than  anywhere  else. 

Mr.  Griggs  :     I  would  like  counsel  to  state  how 
he  considers  it  to  be  relevant. 

The  Court;     Well,    I    conceive.     I   conceived 

before,  and  I  do  yet,  that  the  Supreme    Court    of 

the  United  States  settled  tlie  effect  of  that  judgment 

in  their  own  Circuit  Court,  and  that  I  am    bound 

j^Q  to  follow  that.  .  I  think  it  is  not   admissible    now. 
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Whether  it  will  be  with  the  other  evidence  in 
tliat  was  admitted  on  the  other  trial,  is  another 
question. 

Mr.  Parker:  Perhaps  I  had  better  take  an  ex- 
ception, because  that  brings  up  the  question  of 
the  effect  of  that  judgment. 

The  Court :     Take  an  exception. 

Q.  Tiie  question  I  ask  is,  whetiier  the  New  Jersey  Zinc 
Cotnpany  at  that  trial  put  in  the  evidence  with  reference 
to  the  question  of  the  boundary  of  their  franklinite  title, 
or  with  reference  to  their  zinc  title,  or  both  ? 

Mr.  McCarter:     That  is  objected  to. 

The  Court :  I  will  exclude  the  question,  take 
an  exception. 

Mr.  Parker  ;     We  except.  20 

Q.  Were  you  afterwards  paid  the  amount  that  you  re- 
covered against  them  ? 


"b^ 


Mr.  R.  H.  McCarter  :     Objected  to. 

A.  I  was. 

Mr.  Griggs  :     One  moment,  we  objected. 

The  Witness  :     Oh,  I  beg  your  pardon.  30 

The  Court :  I  think  it  must  be  excluded.  If 
the  recovery  is  excluded,  I  don't  see  what  the 
payment  has  to  do  with  it. 

Mr.  Collins:     We  except. 

Q.  Were  you  paid  for  other  trespasses  committed  by  the 
New  Jersey  Zinc  Company  on  that  vein,  on  that  same  vein, 
but  not  included  in  the  suit  at  the  time  of  the  suit  ?  An 
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Mr.  Griggs  ;     Objected  to. 
The  Court :     Overruled. 
Mr.  Parker  :     We  pray  an  exception. 

Q.  B}^  whose  check  was  that  payment  made? 

Objected  to. 
10  Overruled. 

Exception. 

Q.  Was  it  made  by  the  check  of   the   Treasurer   of   the 
New  Jersey  Zinc  &  Iron  Company  ? 

Objected  to. 

Overruled. 

Exception. 

Q.  How  was  it  made  ?  , 

Objected  to. 

Overruled. 

Exception. 

.jr.       Q.  Did  you  make  an  agreement   with  the   New   Jersey 
Zinc  &  Iron  Company  ? 
A.  I  did. 

Q.  Have  you  that  agreement  here  ? 
A.  Yes,  sir. 
Q.  Please  produce  ? 
A.  (Witness  produces  paper). 

Mr.  Parker  :     1  offer  it  in  evidence — dated   the 
22d  of  May,  1884,  between    Charles   W.    Trotter 
. .  and  the  New  Jersey  Zinc  &  Iron  Company. 
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Mr.  Griggs  :  We  object  to  this,  because  it  is 
iininaterial  and  irrelevant,  and  appears  on  its  face 
to  be  a  compromise  between  parties  that  were  in 
litigation,  which  is  not  tlie  subject  of  proof  against 
either  party  afterwards. 

The  Court ;  This  is  the  one  under  which  the 
pins  were  fixed  ? 

Mr.  Parker  :     Yes,  sir. 

10 

The  Court :  These  objections  were  the  same 
as  before. 

Mr.  Griggs  :  I  do  not  think  the  last  objection 
was  made  before,  that  is,  its  being  a  compromise 
of  a  suit  which  is  not  permissible. 

The  Court:  Tliat  objection  was  not. made,  vou 
mean  ? 

20 

Mr.  Griggs  :     No  ;  that  objection  was  not  made 

before. 

The  Court :  It  was  put  upon  the  other  grounds  ? 

Mr.  Parker  :  I  understand  counsel  to  suo-o'est 
that  a  settlement  cannot  be  proved.  That  is  just 
what  can  be  proved  ;  offers  of  compromise  be- 
forehand may  not  be. 


Mr.  Collins  :     That  is  a  different  thing.  ^^ 

The  Court ;     I  will  admit  it,  take  an  exception. 

Ml*.  Griggs:     We  pray  an  exception. 

Mr.  Parker  :     I  will  now  read  that   agreement, 
if  your  Honor  please. 


40 
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"  This  agreement,  made  the  22d  day  of  May,  in 
the  year  1884,  between  Charles  W.  Trotter,  of 
the  City  of  Brooklyn,  in  the  County  of  King,  and 
State  of  New  York,  of  the  first  part — " 

The  Court ;     Is  it  necessary  to  read  it  all  ? 

Mr.  Parker  :  1  do  not  see  how  to  avoid  it  witli 
this  agreement. 

10  The  Court:     Where  is  it? 

Mr.  R.  H.  McCarter  ;  At  page  379  of  the  Tro. 
ver  book. 

Mr.  Parker:  Well,  the  agreement  is  between 
Trotter  and  the  New  Jersey  Zinc  &  Iron  Com- 
pany, the  present  plaintiff,  and  is  dated  May  22d, 
1884,  and  it  recites  that 


20 


"  Whereas,  for  many  years  past,  the  said 
Charles  W.  Trotter  has  been  in  litigation  with  the 
New  Jersey  Zinc  Company,  as  to  the  existence 
and  location  of  a  parallelogram  of  mining  rights 
alleged  by  said  New  Jersey  Zinc  Company  to 
cover  part  of  the  west  vein  of  franklinite  on  Mine 
Hill,  in  the  County  of  Sussex,  and  said  litigation 
is  still  pending  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey  ;  and 

"  Whereas,  the  said  New  Jersey  Zinc   &  Iron 
*^0  Company,  the  party  of  the   second    part    hereto,'' 

(That  is  this  plaintiff.) 

"  claims  to  have  succeeded  to  the  right  and  title 
of  the  said  the  New  Jersey  Zinc  Company  to  the 
said  parallelogram  of  mining  rigiits  claimed  by 
said  companies  to  exist  and  to  be  located  so  as  to 
include  part  of  said  west  vein  of  franklinite  ;  and 

^Q  "  Whereas,  the  said  party  of  the  second  part,'* 
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(That  is  this  plaintiff  again.) 

"  is  coinplainatit  in  a  suit  in  tlie  Court  of  Chan- 
cery of  the  State  of  New  Jersey,  against  the  said 
Charles  W.  Trotter,  James  L.  Curtis,  trustee  of 
the  Franklinite  Mining  Company,  the  Franklinite 
Steel  &  Zinc  Company  and  August  Heckscher 
and  the  Lehigh  Zinc  Company,  Limited,  defen- 
dants, the  general  object  of  which  suit  is  to  ob- 
tain a  decree  of  said  Court  of  Chancery,  establisli-  .^ 
ing,  and  quieting  the  title  of  the  said  party  of 
the  second  part  to  said  parallelogram,  and  in  said 
suit  the  party  of  the  second  part  has  obtained  an 
injunction  against  said  party  of  the  first  part," 

(That  is  Trotter.) 

"  restraining  him  from  mining    within  the  limits 

of  said  parallelogram  in  said  bill  of  complaint  set 

forth,  and  in  dispute  ;  and 

20 

"  Whereas,  tlie  claim  of  said  Charles  W.  Trotter 

to  the  franklinite  ore    within  said    parallelogram 

arises  under  a  lease  or  contract    executed    to    him 

by  tlie  said  James  L.    Curtis,   as   trustee   for   the 

Franklinite    Mining    Company ;      and     the    said 

Charles  W.  Trotter    has    always    been   willing  to 

perform   his   part    of   said    lease    or   contract    on 

being    secured  the   quiet   possession    of   the   ore 

thereby  leased  and  granted  from  which  (as  to  said 

parallelogram)    lie  is    now    debari-ed    by    tlie  said  30 

injunction  ;  and 

"  Whereas,  also,  the  said  Charles  W.  Trotter 
(without  disclaiming  his  landlord's  title  or  attempt- 
ing or  intending  hereby  to  prejudice  the  rever- 
sionary right  of  his  said  landlord  or  assignees),  by 
reason  of  his  age  and  ill  health,  finds  it  necessarv 
to  withdraw  from  all  such  litigation  ;  and 

"  Whereas,  also,  the  said   Charles  W.  Trotter   ^.{j 
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lias  made  a  settlement  and  compromise  with  the 
said  New  Jersey  Zinc  Company  of  his  said  claims 
ao^ainst  said  company,  and  lias  agreed,  for  tlie 
consideration  of  the  sum  of  $26,680,  tu  release 
and  discharge  all  claims  against  the  said  last  com- 
pany, and  to  discontinue  all  suits  pending  against 
said  company,  one  of  the  terms  and  conditions  of 
which  compromise  and  settlement  is,  that  he,  the 
said  Charles  W.  Trotter,  shall  personally  withdraw 
-iQ  from  any  further  defence   in   the   said    Chancery 

suit  of  the  said  party  of  the  second  part,  and  shall 
make  no  further  opposition  to  the  decree  prayed 
for  in  this  bill,  but  shall  leave  all  disputes  as  to 
the  existence  or  location  of  said  parallelogram 
to  be  disposed  of  by  the  other  parties  interested 
therein,  provided,  no  decrees  for  costs  shall  be 
entered  against  him  in  said  suit ;  and 


20 


80 


"■  Whereas,  also,  the  said  Charles  W.  Trotter 
has  received  from  the  trustees  in  litigation  of  the 
said  New  Jersey  Zinc  Company,  the  said  sum  of 
money  so  agreed  to  be  paid  to  him  by  or  on  be- 
half of  the  said  last  company,  and  has  executed 
and  delivered  to  the  said  trustees  in  litigation  a 
release  of  all  his  claims  against  said  company. 

"  Now,  THEREFORE,  ill  Consideration  of  the 
premises  and  of  one  dollar  to  the  party  of  the 
first  part,  paid  by  the  party  of  the  second  part, 
he,  the  said  party  of  the  first  part," 

(That  is  Trotter.) 


"  does  hereby  covenant  and  agree,  that  he  will 
forthwith. withdraw,  and  all  times  hereafter  ab. 
stain  from  all  active  participation  in  said  suit, 
and  will  take  no  further  legal  action  therein,  and 
will  leave  the  defence  thereof  and  all  disputes 
with  the  party  of  the  second  part  as  to  the  exist- 
^Q  ence  of  such  parallelogram  ;  and  as  to  the  claims 


10 
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of  the  j)arty  of  the  second  part  in  said  suit,  to  tlie 
other  parties  interested  therein,  but  no  decree  for 
costs  shall  be  entered  in  said  suit  against  tlie  said 
party  of  the  first  part. 

"  The  New  Jersey  Zinc  &  Iron  Company  here- 
by admit  that  the  southeast  h'ne  of  said  parallelo- 
gram, if  laid  out,  crosses  the  foot-wall  of  the  vein 
on  the  surface  of  the  ground,  on  a  point  on  the 
north  side  of  the  run-way  to  the  so-called  Ding 
Dong  shaft.  Said  point  shall  be  located  imme- 
diately by  a  monument,  to  be  erected  by  James 
W.  McCoy  and  W'illiam  Roome.  The  said 
McCoy  and  Roome  shall  also  erect  a  monument 
where  the  line  crosses  the  vein  on  the  hanging: 
wall  side. 

"  And  Whereas,  the  said  Charles  W.  Trotter  is 
now  restrained  fi'om  mining  on  said  parallelo- 
gram, by  an  injunction  from  the  Chancellor  of 
New  Jersey,  the  said  The  New  Jersey  Zinc  &  Iron 
Company  admit  tiiat  the  said  Charles  W.  Trotter 
shall  have  the  right,  during  the  continuance  of  a 
certain  lease  to  him  from  James  L.  Curtis,  trus- 
tee, that  is  to  say,  until  April  10,  1894,  to  mine 
and  remove  the  ore  in  said  vein  to  a  point  25 
feet  northerly  from  where  the  soutlieast  line  of  the 
parallelogram  crosses  the  foot  w^all  of  the  vein, 
which  point  25  feet  northerly  shall  also  be  located 
and  marked  immediately  by  said  McCoy  and 
Roome,  but  said  Trotter  shall  mine  on  the  hanging 
wall  of  said  vein  only  to  the  point  where  the  said 
southeasterly  line  of  said  parallelogram,  as  claimed 
by  the  said  New  Jersey  Zinc  &  Iron  Company 
crosses  said  hanging  wall,  as  located  by  said  Mc- 
Coy and  Roome.  The  said  Trotter  shall  have  the 
ingress  and  egress  through  said  run-away,  for  the 
purpose  of  removing  the  ore,  so  to  be  mined  by 
him. 

"  In  witness  whereof,"  &c.  4.O 


20 
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Mr.  Parker  :    1   had    not  proven  the  formal  ex- 
ecution, hut  I  helieve  that  is  admitted. 

Q.  Mr.  Trotter,  at  that  time,  were  you  actually  mining? 

Tiie  Court :     You    mean    the  date  of  the  agree- 
u^ent  ? 

Q.  Tlie  date  of  the  agreement ;  were  you  actually  mining 
south  of  the  parallelogram  in  1884? 
^^        A.  I  think  so,  sir. 

Q.  Mining  was  going  on  ? 

A.  Yes,  sir, 

Q.  How  long  had    it    been    going— well,    in  large  quan- 
tities, in  iixed  quantities,  a  month  ? 

A.  Yes,  sir. 


^j 


20 


Mr.  Griggs  :  We  object  to  that. 
Q.  How  much,  a  month  ? 

Mr.  Griggs  :  All  right,  go  on. 


A.  In  the  vicinity  of  a  thousand  tons  a  month. 

Q.  Under  agreement  to  furnish  a  thousand  tons  a  month  ? 

A.  Yes. 

Q.  How  long  had  such  steady  large  mining  been  going 
on  under  the  agreement  to  furnish  a  thousand  tons  a 
month  ? 

A.  That  agreement  is  dated  in  June,  1881 ;  the  first  6  or 
7  months  we  did  not  get  the  quantity.  After  that  we  did. 
^^        Q.  Were  you  up  at  the  mine  at  all  ? 

A.  I  was  up  there  in  October,  1881,  and  not  again  until 
August,  1882;  never  been  there  since. 

Q.  Why  not  ? 

A.  I  was  too  ill  part  of  the  time. 

Mr.  Griggs  :  No  matter. 

Q.  When  you  were  there,  did  you  notice   how  the  mine 
was  being  mined  ;  was  it  mined,  part  of  it,  or  from  wall  to 
40   wall  ? 
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A.  You  mean  1882  ? 
Q.  Yes,  and  1881  ? 

A.  I  could  not  ^o  down  into  the  mine.    Tliere  were  large 
piles  on  the  bank. 

Mr.  Parker  :  I  now  renew  my  offer  of  the  tres- 
pass suit.  First,  the  suit  of  the  New  Jersey  Zinc 
Company  against  Charles  W.  Trotter,  moved  to 
the  United  States  Circuit  Court  in  1877  and  1878. 
What  is  the  object  of  that  ? 

Mr.  Parker  :  It  is  referred  to  in  this  agreement, 
and  the  answer  adiiiits  that  Trotter  held  possession 
against  them,  and  the  suit  was  discontinued  in 
1878,  and  it  was  admitted  in  the  last  trial  that  it 
was  a  suit  based  upon  the  zinc  title,  the  last  one 
there  was. 

Mr.  Griggs:  We  object  to  it  as  immaterial  and 
irrelevant.  We  do  not  claim  that  we  had  the 
undisputed  possession  of  this  vein  after  1877- 
we  claim  we  had  it  up  to  that  time  ;  after  that  we 
admit  that  not  only  Mr.  Trotter,  but  the  defend- 
ants came  in  there  and  took  the  forcible  possession 
away  from  us,  and  we  have  not  had  undisputed 
possession  since  that  time. 

The  Court :  I  will  admit  it.  Take  an  excep- 
tion. 


10 
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Mr.  T.  N.  McCarter  ;  Same  objection. 
The  Court    Admitted.     Take  an  exception. 
Mr.  McCarter:  We  take  an  exception. 


Mr.  Parker  ;  The  next  case  offered  is  the  case 
in  Chancery  brought  by  Charles  W.  Trotter — in 
equity,  May  1,  1879,  in  the  United  States  Circuit 
Court  against  tlie  New  Jersey  Zinc  Company, 
setting  forth  the  suit  in  trespass,  and  asking  for 
accounting  of  ores  mined  by  them. 

The  Court :  Is  that  referred  to  in  the  agree- 
ment ? 

Mr.  K.  H.  McCarter  :  No,  sir. 

Mr.  Parker:  That  was  the  suit  tliat  was    pend- 
30  ing,  it  was  referred  to  in  the  agreement  generally 

under  litigation  ;  the  suit  was  pending  ;  it  was 
discontinued  immediately  afterwards  by  agree- 
ment. 

# 

Mr.  Griggs  ;  What  is  the  object  of  offering 
that  ? 

Mr.  Parker  :  To  prove  that  since  1879  we  have 
been    claiming    damages,  which    was   settled    for 
AQ  $27,600  at  the  time  of  this  agreement. 
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The  Court  :  It  is  admitted. 
Mr.  McCarter :  We  pray  an  exception. 
The  Court:  Take  an  exception. 


10 


Mr.  Parker  :  The  next  case,  New  Jersey  Zinc 
&  Iron  Company,  against  Trotter  and  others,  bill 
filed  November  8,  1882,  and  especially  referred 
to  in  the  agreement. 

Mr.  R.  H.  McCarter :  For  what  purpose  is  that 
suit  offered  ? 

The  Court :  I  admit  it.     Take  an  exception. 


30 


Mr.  R.  H.  McCarter  :  It  was  only  admitted  for 
a  special  purpose   last   time,  and   we  object  to  its  49 
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admission.  We  suggest  that  the  same  course  bo 
followed  as  at  the  hist  trial  ;  that  it  be  admitted 
only  for  a  special  purpose,  to  show  tlie  locality  in 
which  tlie  claims  were  made,  and  nothing  more  ; 
tlie  counsel  were  not  allowed  to  read  the  whole 
bill. 

The  Court :  That  is,  that  it    respected    the  par 
allelogram    and    its    boundaries.       I    admitted    it 
-iQ  with    respect    to    that    issue,    and   the  agreement 

made  to  settle  that  among  other  issues.  What- 
ever light  this  throws  upon  that  agreement  it  is 
admitted  for  now. 

Q.  Mr.  Trotter,  we  will  go  back  a  moment.  Did  the 
New  Jersey  Zinc  Company  know  of  your  going  to  mine  on 
your  500  feet  ? 

A.  They  did. 

Q.  How  did  they  know  it,  iiow  ? 

A.  I  called  upon  Mr.  Baker  in  tlie  early  part  of  March, 
1877,  aud  told  him  I  proposed  to  mine  there. 

Q.  Who  was  Mr.  Baker? 

A.  President  of  the  New  Jersey  Zinc  Company. 

Q.    What  was  said  about  that  ? 

A.  He  showed  me  some  samples  of  ore  ;  he  asked  what 
I  was  going  to  mine  ;  I  told  him  franklinite  ;  he  showed 
me  some  samples  of  ore — 

Mr.  McCarter:  I  can't  hear  a  word  the  witness 
says. 

The  Witness :  He  asked  me  to  show  him  what 
I  proposed  to  mine.  1  did,  and  I  pronounced  the 
samples  he  showed  me  franklinite. 

Q.  Did  he  make  any  objection  ? 
A.  No,  sir. 

Mr.  (Tri2:o"s  :  He  asked  the  witness  the   conver- 

sation,  and  having  got  what    the  witness  said,  he 

.^  now  closes  it  by  asking  if  he  made  any  objection. 
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That  is  leading,  and  an  improper  question. 

Q.  Was  there  anjtiiing  else  said  ? 

A.  He  told  me  if  I  mined  only  franklinite  he  had  no  ob- 
jection.    . 

Q.  Was  there  anything  else  said  on  tiie  subject  ? 

A.  I  think  not,  of  -duy  importance. 

Q.  What  was  the  mineral  composition  of  the  samples 
which  you  told  him  were  franklinite? 

A.  It  was  very  similar  to    some    of    these  ;  it  was  black,  iq 
black  ore. 

Q,  The  mineral  composition  ? 

A.  Yes,  sir.  I  recollect  it  distinctly  ;  there  was  no  red 
oxide  of  zinc  whatevei- ;  one  sample  had  a  scattering  of 
willemite  in. 

The  Court  :  Scattering  of  what  ? 


A.  Willemite,  the  silicious  oxide  of  zinc. 


20 


30 


Further  direct : 

Q.  How  did  those  samples  compare  with  the  ore  that  you 
actually  mined  ? 

A.  Very  much  similar  to  it  in  the  general  run. 

Q.  After  the  suit  which  they  brought  against  you  and 
its  tei-mination  in  1878,  was  any  objection  made  by  the 
New  Jersey  Zinc  Company,  or  the  New  Jersey  Zinc  & 
Iron  Company  to  your  mining  upon  the  vein  ? 

A.  They  made  no  objection  except  some  lee'al — 

Q.  Except  the  legal  objection  that  you  spoke  of? 

Mr.  McCarter  :  He  did  not  sav  that. 

Q.  Was  there  any  legal  objection  except    that   one  suit? 

A.  Well,  during  the   year   following   there    were  some 
suits  they  commenced    against    me,    which    were    pendino- 
during  this  agreement  when  this  agreement  was  made, 
.    Q.  Repeat  that,  please  ?  .  ^ 
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(Being  so  directed,  the  stenograplier  repeated  the 
above  answer.) 

Q.  Suit  by  you  against  them  ? 

Mr.  Griggs  :  Suits  they  Gommenced,  he  said. 

Q.  Do  you  mean  the   reformation    suit   about  the  paral- 
lelogram ? 

A.  That  was  one. 
10       Q.  Any  other  ? 

A.  Well,    1    think    there  were  five  or  six  different  suits 
between  us. 

Q.  Between  you  ? 

A.  And  I  only  recollect  of  commencing  one. 
Q.  Did  you  see  Mr.  Benjamin  G.  Clark,  the  president  of 
the  New  Jersey  Zinc  &  Iron  Company  at  any  time  ? 
A.  He  was. 
Q.  Did  you  see  him  ? 
A.  1  did. 
20       Q.  When? 

A.  Shortly  after  he  took  the  office  as  president,  and    be- 
fore. 

Q.  On  business  subjects? 

A.  Yes,  sir. 

Q.  Did  he  make  any  objection  to  your  mining? 

Mr.  Griggs  :     I  object  to  that. 

Q.  On  the  500  feet  ? 
30       A.  Except  in  the  parallelogram — 

Mr,  Collins :     I  object  to  that. 
The  Court:     When? 

Mr.  Parker:  After  he  was  president  of  the 
New  Jersey  Zinc  &  Iron  Compan3\  the  present 
plaintiff. 

Af,  The  Court :     After  the  agreement    was   made  ? 
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Mr.  Parker  :     No,  sir;  before. 

Mr.  Griggs :  Tlie  witness  has  already  said 
nobody  made  any  objection  except  by  the  begin- 
ning of  suits.     Now,  I  suppose  that   covers   all — 

Mr.  Parker :  Very  well,  if  that  covers  all,  that 
is  all  right. 

The  Court :  Proceed  then,  put  some  other 
question.  ^^ 

Q.  There  is  an  agreement  in  evidence  for  the  selling  out 
to  August  Heckscher  your  leases  in  the  year  1887 ;  the 
consideration  was  $1.87  a  ton  on  2.800  tons  of  this  franklin- 
ite  ore.     Has  that  consideration  been  paid  ? 

Mr.  R.  H  McCarter  :     One  moment. 

Mr.  T.  N.  McCarter ;     I  object. 

20 
The  Court ;     What  is  the  object  ? 

Mr.  Parker  :  To  prove  Mr.  Trotter  is  still  in- 
terested. 

The  Court :  You  want  to  prove  his  interest  in 
tlie  event  of  suit? 

Mr.  Griggs  :     We  admit  he  is  interested. 

Mr.  Parker :     He  is   interested.     Your   Honor  3q 
will  remember  there  is  an  agreement  between  him 
and  the  New  Jersey  Zinc  &  Iron  Company  about 
the  vein. 

Mr.  Griggs  :     We  don't  object  to  that. 
Mr.  Parker  :     I  want  to  prove — 
The  Court :     Proceed,  they  don't  object. 
Q.  Has  that  consideration  been  paid  ?  40 
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A.  It  lias,  as  far  as  it  lias  gone. 

Q.  Has  the  whole  of  the  $285,000  been  paid,  does  any 
remain  to  be  paid  ? 

A.  It  has  been  paid  as  far  as  they  took  it  out ;  the  con- 
tract runs  longer. 

Q.  But  has  the  whole  of  the  $285,000  been  paid  you  ? 

A.  No,  sir.  The  agreement  extends  to  1907,  if  they 
don't  take  it  out  before. 

Q.  In  that  agreement  there  was  a  proviso  against  suits  to 
iQ  be  brought.  Was  any  suit  of  the  New  Jersey  Zinc  Com, 
pany,  or  of  this  plaintiff,  the  New  Jersey  Zinc  &  Iron  Com- 
pany, in  contemplation  at  the  time  of  tliis  agreement. 

Mr.  Griggs:     Objected  to. 

Mr.  McCarter  :     How  can  he  know. 

The   Court :     I   suppose   that   agreement    will 
show  for  itself,  and  covers  any  suit  named  in    the 
agreement  covered  by  the  clause. 
20 

Q.  Were  there  then  suits  pending  by  other  parties  not 
affecting  this  question  of  ores  ? 

Mr.  McCarter  :     We  object. 

Mr.  Parker  :     I  desire  an  exception. 

The  Court :     Take  an  exception. 

Q.  Were  other  suits  pending   at   that    time    with    other 
^*^   parties  than  the  New  Jersey  Zinc  Company  or  New  Jersey 
Zinc  &  Iron  Company  ? 

Objected  to. 

The  Court :     I  will  take  that  question. 


Mr.  Griggs  :    But  it  does  not  relate  to  anything  ; 
Mr.  Trotter  might  have  many  other  suits. 


40 


Q.  Relating  to  the  claims  of  the  parties  in  this  vein. 
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The  Court :     Tliese  parties  ? 

Mr.  Parker  :     Of  other  parties  in  this  vein. 

Mr.  McCarter  :     We  object. 

The  Court:     How  can  we  deal  with    claims   of 
other  parties  in  this  way  ? 

Q.  Was  there  a  suit  pendinoj  by  the  Franklinite  Steel  & 
Zinc  Company  ?  10 

Mr.  Griggs  :     That  is  leading, 

Mr.  McCarter  ;     Would  not  the    record  be    the 
best  evidence  ? 

The  Court ;     I  suppose  so.     That  was    not   ob- 
jected to  before. 

Mr.  McCarter  :     We  object  ? 

The  Court:     On  that  objection,  I  shall  have  to 
overrule  this. 

Mr.  Parker  :     Exception. 

The  Court :     Take  an  exception. 

Mr.  Parker  :     You  may  cross-examine. 

Cross-examination  by  Mr.  Griggs  :  30 

Q.  Mr.  Trotter,  you  said  when  you  were  at  the  works  of 
the  New  Jersey  Zinc  Company  in  1852  and  1853,  you  saw 
tliein  working  ore,  which,  from  your  subscijuent  knowl- 
edge, you  supposed  to  be  red  zinc  ore  ? 

A.  I  do. 

Q.  How  much  did  you  see  there  ? 

A.  Quite  a  large  pile,  several  tons. 

Q.  How  many  ? 

A.  Hundreds  of  tons.  ^q 


1244 

Q.  And  bow   were   tliey    working   it,    what    were    tlioy 
working  it  for? 

A.  Oxide  of  zinc. 

Q.  Did  you  make  any  critical  examination  of  tlie    wliole 
pile  of  ore  tliere,  to  see  wiiat  its  constituents  were? 

A.  Weil,  rather  so  ;  I  climbed  up  on  it  and  went  around 
it  for  the  purpose  of  getting  samples. 

Q.  Samples  for  your  company  ? 

A.  Yes,  sir. 
IQ       Q,  You  first  went  to  work   at   Mine   Hill,  you    say,    in 
April,  1877,  and  you  got  your  lease  from  James  L.  Curtis  ? 

A.  As    surviving    trustee   of    the    Franklinite   Mining 
Company. 

Q.  How  long  had  you  been    familiar    with    the   ores   of 
Mine  Hill  ? 

A.  Since  1874. 

Q.  When  did  you  first  know  what  franklinite  is? 

A.  1  seen  samples  of  it  in  1874,  but  at  that  time  I  opened 
that  mine  on  Sterling  Hill  up  there — 
20        Q-  ^^''6"  ^^^  y*J'^  ^^^^  know  what  franklinite  is  ? 

A.  I  can't  fix  the  date  ;  a  matter  of  history. 

Q.  Did  you  know  in  1853? 

A.  Oh,  yes. 

Q.  In  that  vein  ;  yes.     Well,    is    there    more    than    one 
kind  of  franklinite? 

A.  No,  sir  ;  there  is  not. 

Q.  Has  franklinite  more  than  one  color? 

A.   Well,  sometimes,  mixed  with  other  things. 

Q.  Sometimes  mixed  with  other  things,  such  as  what? 
jjQ       A.  Well,  calcite  ;  limestone. 

Q.  What  else? 

A.  The  red,  white,  silicate  of  zinc. 

Q.  When  you  went  to  mining  in  1877  on  this  vein,    had 
you  any  customer  for  your  ore  at  tiie  outset  ? 

A.  None,  sir. 

Q.  Whom  did  you  afterwards  sell  your  ore  to  ? 

A.  I  sold  some  to  the   Lehigh    Zinc    Company,    the    old 
company,  Daniel  Webster,  president;  John  S.  Noble,  Mer- 
cer County,  N.  J. 
40       Q-  Well,  what  were  those  ores  to  be  used  for? 
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A.  Do  jon  mean  from  Mine  Hill  ? 

Q.  The  ores  which  you  sold  to  the  Lehigh  Company  and 

John  S.  Noble  ? 

Mr.  McCarter;     I  object  to  this. 

The  Court  :  He  probably  only  learned  by  hear- 
say. 

Mr.  Griggs  ;     He  says  he  doesn't  know. 

10 

Q.  Do  you  know  what  they  were  used  for  ? 

A.  I  shall  have  to  ask  wiiat  your  first  question  was. 

Q.  What  those  ores  were  to  be  used  for,  what  they  were 

used  for? 

Mr.  Parker  :     I  object. 

Q.  Do  you  know  ? 

The  Court :     It  is  objected  to. 

The  Witness;  Your  Honor,  I  should  like  to 
know  what  that  question  was.  I  understood  him 
to  ask  what  the  ores  I  sold  when  I  first  com- 
menced mining — 

A.  I  was  mining  on  Sterling  Hill  three  years. 
Q.  I  am  speaking  of  the  ore  you  mined  from    this    vein 
in  dispute. 

Mr.  Trotter  :     Now,  you  made  a  contract  to  de-  30 
liver  1,000  tons  a  month  to  August  Heckscher. 

A.  Yes,  sir  ;  I  did. 

Q.  That  is  the  Mr.  Heckscher  who  is  here  in  Court  ? 

A.  Yes,  sir.     June  1881. 

Q.  And  you  did  deliver  under  that  contract  to  Mr. 
Heckseiier  ? 

A.  I  delivered  him  that  ore  from  this  point  here  (indica- 
ting on  the  map). 

Q.  Yes  ;  do  you  know  what  that  ore  was  used  for?  ^.q 


A.  I  have  every  reason  to  believe  it  was  for    tlie    manu- 
facture of  zinc  and  iron. 

Mr.  Parker  :  This  is  of  no  importance  ;  it  is 
immaterial  what  the  ores  were  used  for  in  1874. 
Of  course,  they  are  used  for  zine  now  as  well  as 
iron. 

Q.    Was  it  zinc  ore  ? 

10  Mr.  Parker  :     I  object. 

The  Court:     In  1877? 

Mr.  Griffgs;  On  cross-examination  I  have  a 
riffht  to  follow  a  witness  with  cross-examination 
as  to  a  particular  subject ;  I  can  be^in  anywhere 
on  the  series  I  want  to.  The  effect  of  it  is  entire- 
ly different,  it  may  not  have  the  effect  it  would 
have  on  the  direct. 


20 


30 


40 


The  Court:  The  cross-examination  must  be 
limited  to  the  direct.  I  do  not  recall  he  was  ex- 
amined as  to  the  use  of  this  ore  in  1877. 

Mr.  Griggs  :  Oh,  yes  :  he  was  examined  as  to 
what  particular  specimens  of  ore  were,  and  he 
gave  the  names  of  them. 

The  Court:     1877? 

Mr.  Griggs:     Yes,  sir. 

Mr.  Parker  :  He  only  said  what  he  told  Mr. 
Baker. 

The  Court :  That  probably  opens  the  cross-ex- 
amination. 

Mr.  Parker :  It  seems  to  me  it  only  opens 
cross-examination  as  to  what  they  were  in  1848, 
because  he  was  telling  Mr.  Baker  what  he  claimed 
under  the  lease. 
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Mr.  Griggs:     No;  telling   him   what    he    was 
ofoiiie:  to  mine. 

The  Court:     I  will  take  it. 
Mr.  Parker :     Exception, 

Q.  Now.  were  those  ores  zinc  ores  ? 

A.  J  don't  consider  they  were. 

Q.   You  don't  consider  they  wer6  ? 

A.  No,  sir.  10 

Q.  AYei'e  they  iron  ores  ? 

A.  Yes;  vei'y  largely. 

Q.  Very  largely  iron  ore,  yes.     And   were  they  sold  for 
the  purpose  of  making  iron  ? 

A.  They  were,  sir;  in  the  furnace. 

Q.  As  the  llrst  product  ? 

A.  No,  sir  ;  secondary  product. 

Q.  The  first  product  was  zinc? 

A.  They  drove  off  the  zinc  and  made  the  residuum  which 
contained  iron  and  manganese  oxide  into  iron.  20 

Q.  Did  you  tell   Mr.   Baker   you    were   only    going  to 
mine  for  iron  ore  ? 

A.  No,  sir  ;  there  really  was  no  iron  ore  there. 

Q.  No  iron  ore  there  ? 

A.  No. 

Q.  Then,  what  was  this  ore  that  you  mined  ? 

A.   Franklinite. 

Q.  Well,  I  asked  you  whether  that  was  zinc  ore  or  iron 
ore,  and  you  said  it  was  iron  ore.     Which  was  it  ? 

A.  It  is  a  compound  of  the  oxides  of  iron,  oxide  of  zinc,  3Q 
and  manganese  and  silicate  of  zinc.     That  is  what  it  is. 

Q.   Yes;  but  I  asked  you  if  it  was   zinc   ore,   and   you 
said  you  did  not  think  it  was? 

A.  Yes,  sir. 

Q.  And  then  I  asked  you  if  it    was   iron    ore,   and    you 
said  yes  ? 

A.  Qualifying  it ;  I  think  I  qualified  it. 

Q.  How  did  you  qualify  it  ? 

A.  The  stenographer  will  tell. 

Q.  Can't  you  tell  me  how  you  qualified  it  ?  ^0 
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A.  The  ore  was  valuiible  for  both  purposes. 

A.  The  process,  in  the  manufacture  it  could  not  be  made 
into  iron  unless  the  zinc  was  driven  off. 

Q.  You  think  at  that  time  you  would  have  called  this 
not  zinc  ore  but  an  iron  ore ;  is  that  right  ? 

A.  No,  sir. 

Q.  What  would  you  have  called  it  ? 

A.  Franklinite. 

Q.  Well,  if  you  had  been  asked,  with  your  knowledge 
iQ  at  that  time,  to  say  whether  it  was  a  zinc  ore  or  iron  ore, 
what  would  you  iiave  answered  ? 

A.  I  should  have  said  it  was  franklinite  ore — the  name 
was  known,  well  known. 

Q.  I  ask  you  again ;  if  you  had  been  asked  to  say 
whether  it  was  an  iron  ore  or  a  zinc  ore  what  would  you 
have  said  ? 

A.  1  should  have  wanted  the  question  to  define  it  a 
little  more  accurate. 

Q.   Well,  was  it  a  zinc  ore  or  an  iron  ore  ? 

A.  I  told  you  it  was  franklinite. 

Q.  Was  this,  which  you  call  franklinite,  a  zinc  ore  or  an 


20 


80 


iron  ore? 


40 


Mr.  Parker :  Now,  is  Mr.  Trotter  called  as  an 
expert  to  state  whetlier  franklinite  was  at  that 
time  worth  getting,  or  a  zinc  ore  or  an  iron  ore. 
I  think  the  repetition  of  the  question  is  improper 
and  vexatious. 

Mr.  Grigo-s :     Well,  the  question  is  insisted  on. 

The  Court :  It  has  been  asked  three  times,  and 
he  says  he  would  call  it  franklinite. 

Mr.  McCarter:     That  is  manifestly  an  evasion. 

Mr.  Griggs:  I  think  the  witness  is  evading 
the  question. 

Mr.  Parker  :     I  object. 

The  Court :     It  does  not  strike  me  as  an  evasion. 
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Fie  says  it  was  neither  zinc  or  iron  ore. 

Q.   Did  jou  ever  hear  of  liermatite  ore? 
A.  Yes,  sir. 

Q.  What  is  that,  an  iron  or  zinc  ore? 
A.  Iron. 

Q.  You  have  heard  of  f  ranklinite  ;  is  that  an  iron  or  a 
zinc  ore  ? 

Mr.  Parker  :     Objected  to. 

The  Court :     Admitted. 

A.  It  is  a  compound  of  franklinite  ;  which  is  iron,  man- 
ganese and  zinc. 

Q.  Well,  will  you  answer  any  further  than  that  ? 
A.  No,  sir. 

Q.  All  right,  I  will  drop  it  then.  I  show  you  a  letter 
dated  the  24th  of  April,  1882,  and  ask  you  to  look  at  it 
and  tell  us  w  iietiier  that  is  your  signature  ? 

20 
(Witness  examined  same.) 

Q.  Is  that  your  signature  ? 

A.  Yes,  sir. 

Q.  Kow — 

A.  Do  you  want  me  to  read  it  ? 

Q.  No — oh,  you  may  read  it  to  yourself ;  I  thought  you 
meant  read  it  aloud.      Yes,  sir  ;  you   may   read   it.      Now, 
Mr.  Trotter  with  your  knowledge  of  mineralogy  and  your 
knowledge  of  mining  and  of  the  constituents  of  ores,   what  30 
percentage  of  zinc  does  the  mineral  franklinite  have  in  it? 

Mr.  Parker  :     Same  objection. 

The  Court :     I  will  take  the  question.     Take  an 
exception. 

(Being  so  directed  the  stenograper  repeated  the 
question  as  follows  ;) 

"Q.  Now,  Mr.  Trotter,  with  your  knowledge  of  mineral-  ^.q 
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ogy,  and  of  your  knowled<^e  of  mining  and  of  tlie  constit- 
uents of  ores,  what  percentiige  of  zinc  does  the  mineral 
franklinite  have  in  it?" 

A.   1  nevei'  made  an  assay  j)ersonally,  oi"  iiired  it  done. 

Q.  Did  you  ever  learn  by  your  study  i 

A.  Yes;  I  have  read  it;  the  assay  of  franklinite,  pro- 
viding it  is  not  mixed  witli  other  substances,  is  fifteen  per 
cent,  of  zinc,  twelve  or  fourteen  of  manganese,  the  balance 
of  iron. 
IQ  Q.  That  you  understand  to  be  the  analysis  of  the  mineral 
franklinite  ? 

A.  If  it  is  pure. 

Q.  Now,  in  tliis  letter,  you  said,  "  1  have  several  liun- 
dred  tons,  and  more  in  pit,  of  black  franklinite  ore,  lean  in 
zinc,  which  I  think  j^ou  could  use  to  some  advantage  in 
the  speigle  furnace  which  I  hear  you  are  erecting  in  con- 
nection with  the  slag  ;  "   what  ore  do  you  refer  to  there  ? 

A.  I  had  reference  to  some  ore  that  was  entirely  black, 
and  came  out  during  the  process  of  time,  which  looked  very 
20  uauch  like  block  Belgian  pavement,  only  it  was  thicker, 
piled  up  just  exactly  as  you  would  pile  stones;  wasn't  a 
cent  of  zinc  in  it,  except  maybe,  in  combination  witli  the 
iron  manganese. 

Q.  You  had  some  analysis  made  of  that,  didn't  you? 

A.  1  don't  recollect. 

Q.  Well,  read  a  little  furthei-  on  in  the  letter  and  see  if 
that  refreshes  your  recollection  ? 

A.  Well,  I  sent  the  average  of  two   assays   of    this   ore. 
In  all  probability  those  assays  were  made  at  aiiy  time  with- 
30   ill  twenty  years. 

Q.  Just  look  at  that  document  (showing  witness  paper)  ? 

A.   Yes,  sir  ;  want  me  to  read  it  ? 

Q.  No.     Are  those  the  assays  which  you  enclosed  ? 

A.  I  don't  know  ;  this  franklinite  ore  had  been  assayed, 
I  suppose,  twenty  or  thirty  times. 

Q.  Mr.  Ti'otter,  I  want  you  to  tell  me  if  those  are  the 
assays  which  you  enclosed;  they  appear  to  have  been  made 
by  Professor  Chandler  and  a  gentleman  in  Philadelphia  ? 

A.  Yes,  sir. 
40       Q.  Well,  did  you  have  such  assays  made  by  them? 
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A.  Bi'itton.  I  iriay  have  done  so,  I  can't  now  remember 
it.     I  don't  eitlier  deny  it  or  affirm  it. 

Q.  Well,  now  that  ore  which  yon  were  offerino:  to  sell 
by  that  letter  to  Mr.  Squier  was  franklin ite  without  any 
admixture  of  zinc  in  it ;  wasn't  it  ? 

A.  Ko,  sir  ;  there  was  no  franklinite  ore  without  zinc. 

Q.  No;  I  mean  in  mechanical  admixture? 

A.  I  offered  to  sell  it  to  him  for  making  speigeleisen. 

Q.  As  iron  ore  ? 

A.  As  franklinite.  Iq 

Q.  For  the  purpose  of  making  iron  out  of  it? 

A.  For  the  purpose  of  making  speigeleisen,  iron  manga- 
nese. 

Q.  That  is  iron,  isn't  it  ? 

A.  No,  sir  ;  it  is  a  mixture  of  the  metal  iron  and  metal 
manganese. 

Q.  What  does  the  word  speigeleisen  mean  in  German, 
do  you  know  ? 

A.  It  means  looking-glass  iron. 

Q.  Is  it  iron  in  your  estimation  ?  20 

A.  It  is  iron  with  a  mixture  of  manganese. 

Q.  That  is  what  you  want  to  sell  it  for,  for  the  purpose 
of  making  speigle  in  the  furnace  ? 

A.  Yes. 

Q.  And  mixed  with  the  slag? 

The  Court ;     He  said  that  before. 

A.   Will  the  Court  allow  me  to  read  the  analysis  ? 

By  the  Court : 

Q.   You  mean  read  it  aloud  ? 
A.  Yes. 

Mr.  Griggs  :     No. 

Q.  Are  they  the  ones  sent  with  the  letter  ? 

A.  I  presume  they  were  ;  I  have  no  recollection  now. 


40 


30 
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Further  cross : 

Q.  Well,  this  was  ore  which  jou  had  mined  out  of  your 
mine,  wasn't  it  ? 

A.  Yes. 

Q.  What  do  you  mean  by  saying  that  these  analysis  may 
have  been  made  twenty  years  ago? 

A.  When  you  call  my  attention  to  the  parties'  names,  I 
recollect  that  those  gentlemen  were  living  at  the  time. 

10  (Said  letter  is  marked  Trotter,  Pl'ff.  1,  for  Iden- 

tification.) 

Re-direct  examination  : 

Q,  We  will  turn  to  these  analysis.  I  see  in  the  first  one, 
there  is  silicate  12.30,  and  in  the  second  one  silica  12.14, 

The  Court :     Now,  counsel  has  stated  what    he 

sees  ;  what  is  the  question  ? 
20 

Mr.  Parker:      [  hand  it  to  the  witness    so    that 
he  shall  see  also. 

A.  Did  that  indicate  the  presence  of  silicious  oxide  of 
zinc? 

Mr.  Griggs  ;     Objected  to. 

Q.   How  much  of  that  black   ore    which   you  described 
oQ   was  there  then. 

Mr.  R.  H.  McCarter :     If  he  knows. 

The  Court :     How  much  ? 

A.  It  was  piled  up  in  a  pile  very  solidly  ;  it  was  taken 
away  by  the  Lehigh  Zinc  &  Iron  Company  after  1877. 

By  the  Court : 

^Q        Q.  Can  you  tell  how  much  that  was  il 


10 
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A.  I  cannot. 
Q.  About? 

A.  I  slionld  think  it  was  a  pile    about    as   long    as   tliis 
desk;  a  few  liundred  tons. 


Further  re-direct  examination  : 

Q.  How  much  had  been  obtained  during  that  period  of 
time. 

A.  Well,  it  must  have  taken  some  years,  some  time; 
was  a  little  of  it  when  I  went  one  month,  and  considerable 
more  the  next  month,  and  it  was  unsalable  except  for  the 
purpose  of  making  iron. 

Q.  And  what  was  done — how  was  it  got  from  the  other 
ore  that  was  mined  ? 

A.  It  must  in  the  nature  of  it  occurred  in  pockets,  broke 
out  in  square  pieces,  oblong  pieces. 

Q.  Was  there  any  such  ore  visible  on  the  surface  when 
you  first  took  your  lease  within  your  500  feet  ? 

A.  Yes,  there  was  large  quantities  ;  didn't  look  exactly 
like  this,  because  it  was  on  the  surface,  and  the  weatlier, 
the  atmosphere  and  one  thing  and  another  disintegrated 
it. 

Q,  You  speak  of  its  occupying  when  it  was  got  out  a 
space  about  the  length  of  the  desk  ;  do  you  know  how  it 
occurred  in  the  vein,  whether  in  narrow  or  broad  streaks, 
or  small  pockets,  or  what  'i 

A.  Well,  not  from  personal  observation., 

Q.   Who  will  know  ? 

A.  I  don't  know. 

Q.  You  said  that  a  little  accumulated;  now,  I  want  to 
know  how  it  accumulated,  was  it  selected  out  of  the  other 
ore  ? 

A.  Decidedly. 

Q.  Culled  out? 

A.  Yes. 

Q.    ^nd  laid  aside  as  useless? 

Mr.  T.  N.  McCarter  :  I  think  that  is  improper.    49 


20 
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Re-cross  examination : 

Q.  You  saj  3'on  think  there    were    only    three    or    four 
liundred  tons  of  this  ore  in   your    mine   and    outside    alto- 
gether ? 

A.  Outside  ? 

Q.  How  much  had  you  inside  ? 

A.  I  don't  know. 

Q,  1  call  your  attention  to  this  clause  in  the  letter  after 
-|A  what  I  have  read  ;  you  say  "  I  also  have  a  lot  of  ore  mixed 
with  limestone  about  the  same  kind  you  formerly  crushed 
and  separated,  and  as  you  now  send  from  mine  in  the  lump. 
I  would  like  to  sell  these  ores,  say  2,000  tons  of  each."  Does 
that  refresh  your  recollection  ? 

A.  As  to  what  ? 

Q.  As  to  the  quantity  of  this  l)]ack  frunklinite  which 
you  had  for  sale  ? 

A.  Not  at  all ;  this  is  a  very  diiferent  thing. 

Q.  Why  is  it  a  very  different  thing  ? 
2Q        A.  The  ores  from  Sterling   Hill  that    Manning,    Sqnier 
and  the  Passaic  Zinc  Company — 

Q.  One  moment  ? 

Mr.  Collins  :     Please  don't  iiiterrnpt  his  answer. 

The  Court :     He  can  say  why  it  is    a    different 
thing.      Proceed,  Mr.  Trotter. 

A.  Probably  in  bulk  they  rim  from  60  to  75  per  cent. 
.>Q  in  limestone,  in  weight,  not  quite  so  much,  because  the 
franklinite  was  heavier  than  the  limestone.  Tiiese  ores 
were  crushed  and  separated  by  Manning  and  Squier,  the 
shot  ore.  the  crystal,  franklinite,  was  taken  out,  carted 
down  to  their  works;  the  i-est  of  it  was  thrown  away. 
That  was  the  kind  of  ore  I  had  reference  to  on  the  bank  ; 
it  was  rubbish,  waste  ore  that  1  never  moved,  and  don't 
believe  it  ever  has  been. 

Q.  You  mean  that  is  the  kind  of  ore  mixed  with  lime- 
stone ? 

A.   Yes. 


10 
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Q.  Bat  before  stating  that,  you  stated  yon  had  several 
hundred  tons  and  more  in  pit  of  black  franklin ite,  and  then 
you  say  "  I  have  a  lot  of  ore  mixed  with  limestone,"  and 
then  you  say,. "  I  would  like  to  sell  you  these  ores,  say 
2,000  tons  of  each." 

A.  That  miidt  have  been  an  oversight,  because  there  was 
no  2,000  tons  of  it. 

Q.  Don't  you,  then,  by  this  letter  offer  to  sell  2,000  tons 
of  black  franklinite? 

A.  j^o,  sir;  I  never  so  intended. 

Q,  Will  you  read  that  letter  and  construe  it  as  you 
think  you   make  it  ? 

A.  Shall  I  read  it  aloud  ? 

Q.  No,  I  wish  you  to  make  any  explanation  you  want  to 
about  it.     You  ma)'  read  it  aloud  if  you  see  fit? 

A.  Well,  I  will  chai-acterize  it  in  this  way,  if  you  are 
willing. 

Q.  I  asked  you  to  make  an  explanation  ;  I  don't  ask  you 
to  characterize  your  own  letter;  I  will  do  that  later? 

A.  Well,  I  probably  used  a  long  word,  and  I  will  make  20 
an  explanation.  "  I  have  several  hundred  tons  and  moi-e 
in  pit  of  black  franklinite."  That  was  a  supposition  that 
was  very  fair  at  the  time;  I  believe  there  was  more  in  the 
pit.  Then  I  go  on  to  speak  about  speigle  furnace,  and  all 
that,  mix  this  ore  with  slag  from  the  zinc  furnace,  and  so 
makes  the  material  for  making  the  iron  richer.  I  sent  two 
averages.  I  presume  those  (referring  to  paper)  "Also 
have  a  lot  of  ore  mixed  with  limestone  about  the  same 
kind  you  formerly  crushed  and  separated."  That  was 
their  own  works  at  Sterling  Hill,  and  this  was  just  the  30 
same  kind  or  ore,  and  at  least  75  per  cent,  of  tiiat  ore  was 
limestone.  If  1  had  the  mine  now,  I  would  sell  it  for  $1  a 
ton. 

Q.  Well,  do  you  mean  to  say  that  you  did  nototfer  to  sell 
2,000  tons  of  each,  by  each  meaning  the  black  franklinite, 
and  the  other  ore  mixed  with  limestone  ? 

A.  It  reads  so  here,  sir. 

Q.   Well,  that  is  all  ?  .  , 

A.  It  states  we  didn't  have  it  on  hand. 

Q.  You  were  selling  "short"  then?  ^.y 
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A.  Exactly. 

Mr.  Parker :    I    will    offer  this  agreement ;  we 
might  as  well  call  it  "  Trotter  Exhibi,  tA." 

The  Court :  It  has  been  offered  and  read. 

Mr.  Parker  :  Yes,  but    not    marked.      We  will 
mark  it  "  Trotter  Exhibit,  No.  1." 

•'■^  I  desire  to  read  the  bill  in  Chancery  of  1882,  or 

such  parts  as  may  be  material  under  your  Honor's 
ruling,  but  1  will  reserve  that  until  we  have  put 
another  witness  in  the  stand. 


EDWIN  M.  SQUIEK,  sworn  for  the  defendant. 
20    Dtreot  examination  by  Mr.  Collins; 

Q.  You  are  a  son  of  William  C.  Squier? 

A. 

Q.  Are  you  connected  with  the  Passaic  Zinc  Company  ? 

A.  Yes,  sir. 

Q.   When  did  yon  go  with  them  ? 

A.  In  October,  1871. 

Q.  When  did  they  begin  to    manufacture   spelter   from 
the  Sussex  County  ores  \ 
30       A.  In  1876  or  1877. 

Q.  When  were  the  experiments  made  whicii  led   to  that 
manufacture? 

A.  In  L875  or  18T6. 

Q.  Who  made  them  ? 

A.  They  were  made  by — under  Dr.  Moore's  superintend- 
ency. 

Q.  Gideon  E.  Aloore  ?  ^ 

A.  Gideon  E.  Moore  and  myself. 

Q.   Did  he  take  out  a  patent  \ 
^,j       A.  He  did. 
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Mr.  T.  N.  McCarter  :  One  tnoinent  ;  we  object 
to  that. 

Mr.  Collins  :  On  wliat  o-ronnd  ? 

CD 

Mr.  R.  H.  McCarter:  As  immaterial  and  ii-rel- 
evant. 

Mr.  Collins:  We  asked  Mr.  Squier,  Sr.,  when 
on  the  stand,  that  question,  and  yonr  Honor  said  -«q 
it  was  not  proper  cross-examination,  and  we  had 
better  recall  him  as  our  witness.  He  is  an  old 
gentleman,  and  his  son  will  do  just  as  well,  so  we 
have  called  him  that  we  might  prove  that  fact ; 
we  only  want  to  prove  the  patent  was   taken   out. 

Mr.  T.  N.  McCarter :  There  is  another  objec- 
tion to  tills,  and  that  is  it  is  wav  past  the  time  the 
Court  has  fixed. 


Tiie  Court :  I  cannot  see  how  this  has  any  bear- 
ing on  the  case.  By  saying  the  evidence  was  not 
admissible  on  cross-examination,  I  did  not  mean 
to  say  that  it  was  admissible  at  all. 

Mr.  Collins  ;  What  your  Honor  said  was  :  "  It 
might  l)e  very  valuable  evidence  upon  your  side, 
but  we  will  leave  it  until  that  time  ; "  you  said 
that  our  inquirj'  of  Mr.  William  C.  Squier  on 
cross-examination  was  not  proper.  I  think  it  is 
admissible  for  us  to  prove  that  a  patent  was  taken 
out  and  assigned  to  the  Passaic  Zinc  Company, 
under  which  they  manufactured  that  spelter. 

The  Court:  Well,  you  may  prove  it.  lam 
admittitig  evidence  which  seems  to  be  verv  objec- 
tionable to  save  time.  The  evidence  must  be  of 
the  most  remote  benefit,  if  of  any  at  all,  but  I  ad- 
mit it  because  we  are  driven  to  it  in  order  to  save 
time. 


20 


30 
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10 


20 


1258 
Mr.  Griggs  :     We  except. 


Q.  Did  he  take  out  a  patent  ? 

A.  Dr.  Moore,  yes, 

Q.  Did  he  assign  it  to  your  company  ? 

Objected  to. 

The  Court  :     I  do  not  think  it  is  admissible. 

Q.  Have  you  manufactured  under  that  patent  ? 
A.  Yes,  sir. 

Q.  The  spelter  that  you  have  made  from  these  ores  ? 
A.  Yes,  sir. 

NOT    CROSS-EXAMINED. 


.^Q       WILLIAM  ROOME,  svporn  for  the  defendant. 

Direct  examination  by  Mr.  Parker : 

Q.  You  are  a  surveyor  and  engineer  ? 
A.  Yes,  sir. 
Q.  Where  do  you  live? 
A.  Butler,  Morris  County. 
Q.  Do  you  know  these  premises? 
A.  Yes,  sir. 
40        Q-   Were  you  a  witness  at  the  trial   between  Mr.  Trotter 
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and  the  New  Jersey  Zinc  Company,  an  action  for  trespass? 

A.  Yes,  sir. 

Q,  In  tlie  United  States  Circuit  Court  in  Trenton  ? 

A.  Yes,  sir. 

Q.  What  was  in  controversy  in    that   matter  on  the  evi- 
dence ? 

Mr.  T.  N.  McCarter  :     I  object. 

The  Court :     It  is  excluded. 

10 

Mr.  Collins :     We  pray  an  exception. 

Q.  Were  you  called  with  reference  to  the  location  of  the 
easterly  line  of  the  parallelogram  ? 

Objected  to. 

Excluded. 

Exception. 


20 


Q.  Did  you  afterwards,  in  1884,  attempt  to  drive  certain 
iron  pins  under  the  agreement  produced  here  by  Mr.  Trot- 
ter? 

A.  Yes,  sir. 

Q.   Who  was  present  ^ 

A.  (Witness  refers  to  memorandum  book.) 

Q.  Oh,  by  recollection  ? 

A.  Mr.  Pierce  and  Mr.  Van  Mater  and  Mr.  McCoy  ;  I 
don't  remember  any  other  now  — some  working  men. 

The  Court :     Is  there   any    dispute   about   tlie 
fact  ? 


30 


Mr.  Parker  :     No,  sir. 

The  Court :     Then    put   it    in    as    rapidly    as 
possible. 

Q.  AVhere  did  you  set  those  pins,  on  either  side  of  the 

40 


vein  ? 


A.  On  either  side  of  tlie  vein. 

Q.  In  the  limestone? 

A.  In  tlie  rock. 

Q.  And  under  this  agreement? 

A.  Yes,  sir. 

Q.  I  want  to  ask  3^011  one  other  question.  I  produce 
here  as  an  exhibit,  Book  Q  5  of  Deeds  ;  page  301,  being  a 
deed  made  in  May,  1867,  from  Jacob  C.  Beardslej  to  John 
Rutherford,  This  to  prove  tlie  Rutherford  line,  which  lias 
•1Q  not  been  described.  Take  the  second  tract ;  will  jou  point 
it  out  on  the  map — you  have  got  a  memorandum,  I  think, 
in  your  book  ? 

Mr.  T.  N.  McCarter :  What  do  you  propose  to 
prove  ? 

Mr.  Parker :  To  prove  that  the  line  of  that 
deed  run  along  the  road  across  this  black  mark, 
down  to  this  point  and  down  to  that  point  (indi- 
cating on  map)  by  the  stone  wall. 


20 


30 


40 


Mr,  Grisjo-s :     How  is  that  material  ? 

The  Court :     I  exclude  it, 

Mr.  Parker:     We  pray  an  exception. 

Cross  examination  by  Mr.  Griggs  ; 

Q,  When  you  drove  those  pins,  Mr.  Van  Mater  and  Mr. 
Pierce  were  present,  you  say  ? 

A,  I  believe  so  ;  yes,  sir, 

Q.  Whom  did  Mr.  Pierce  represent,  do  you  know? 

A,  I  presume  he  represented  the  New  Jei'sey  Zinc  & 
Iron  Company, 

Q.   Whom  did  Mr.  Van  Mater  represent? 

A.  The  Lehigh  Zinc  Company.  Zinc  &  Iron — whatever 
their  present  title  is. 

Q.  The  Lehigh  Company  ? 

A.  Yes  sir. 


10 
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Mr.  Parker :  I  propose  now  to  offer  the  bill 
in  equity  brought  by  this  jM-esent  plaintiff  against 
Charles  W.  Trotter  and  others  in  the  year  1882, 
and  with  your  Honor's  permission,  I  propose  to 
state  the  subject  matter  of  that  bill  so  far  as  it 
is  material  to  tliat  ease. 

Mr.  McCarter  :  I  object  to  the  counsel  reading 
the  allegations  of  that  record. 

Mr.  Parker  :  After  stating  the  two  deeds  from 
Fowler  to  the  Sussex  Company  the  bill  proceeds  : 

"That  the  tirst  tract  in  the  last  above  mentioned 

deed" 

(That  is  the  zinc  deed.) 

"  Therein  called  the  Mine  Hill   Farm  included 
within  its  boundries  a  locality  then  and  ever  since 
well  known  by  the  name  of  Mine  Hill,  by    which  20 
it  was  known  at  the  time  of  said  conveyance." 

Mr.  Parker :  "  That  the  said  deed  first 
mentioned  for  a  portion  of  the  frankiinite  on 
Mine  Hill,  and  the  said  deed  of  confirmation  so 
executed  by  the  said  Samuel  Fowler  to  the  said 
Sussex  Zinc  &  Copper  Mining  &  Manufacturing 
Company,  and  herein  above  set  forth,"  &c  ,  "  may 
be  so  amended  and  corrected  in  the  descrij^tion 
thereof  as  to  make  the  said  deeds  conform  to  the  30 
intention  of  the  several  parties  thereto  respec- 
tively when  they  were  respectively  made  and 
executed,  a>id  so  as  to  convey  without  doubt  oi- 
mistake  the  portion  of  the  frankiinite  vein  on 
Mine  Hill,  which  is  included  in  the  parallelogram 
described  in  the  said  map  of  Isaac  Shiner,  a  copy 
of  which  is  hereto  annexed,  and  that  the  said 
amendment  and  reformation  in  the  said  several 
deeds  may  be  made  by  a  correction  of  the  course, 
as   herein    before     indicated,    or    in    such    other   ^f) 
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manner  as  will  oflEoctually  operate  to  convey  and 
confirm  under  your  orator  tiie  portion  of  the 
frank liiiite  vein  liendnbefore  described,  to  wit, 
about  five  hundred  feet  in  length  thereof,  in 
accordance  with  the  intention  and  design  of  the 
parties  to  the  said  several  deeds,  and,  if  necessary 
for  that  purpose  that  the  said  true  boundaries  of 
the  said  deed  made,  by  the  said  and  assistance  of 
this  Honorable  Court  and  according  to  the  practice 

10  of  this    Court    be   fixed,   settled    and    determined 

and  marked  upon  the  ground  in  such  manner  as 
to  remove  all  doubts  or  confusion  as  to  the  true  lo- 
cation thereof,  and  that  the  said  Charles.  W.  Trotter 
and  the  said  James  L.  Curtis,  as  surving  trustee  of 
the  Franklinite  Mining  Company,  and  tiie  said 
Franklin  Steel  &  Zinc  Company  may,  by  the 
order  and  decree  of  this  Honorable  Court  be  di- 
rected and  decreed  to  execute  proper  and  sufficient 
deeds  of  i-elease  unto  your  orator,  so  as  to    release 

20  and  discharge  that  portion  of  the  franklinite  vein 

so  intended  to  be  conveyed  to  your  orator  from  all 
claim  thereto  on  their  part,  and  that  they  may  be 
enjoined  and  restvained  from  entering  upon  the 
said  portion  of  said  vein  so  intended  to  be  convey- 
ed to  your  orator,  imd  from  taking  steps  to  inter- 
fere with  the  possession  of  your  orator  to  that 
portion  of  franklinite  vein,  and  also  from  bring- 
ing any  suit  or  action  against  your  orator  to  re- 
cover damage  by  reason  of   your    orator's    exerci- 

30  •        sing  its  riglit  to  mine    franklinite    ore    from    that 

part  of  said  vein,  and  from  setting  up  and  claim- 
ing against  your  orator  or  its  assigns  in  any  futui'e 
suit  or  proceedings,  in  which  j^our  orator's  title  to 
said  part  of  said  franklinite  vein  may  be  involved, 
that  the  said  deed  herein  prayed  to  be  reformed, 
do  not  contain  within  their  boundaries  any  pai't 
of  said  franklinite  vein    hereinbefore    described." 

The  Court :     I  propose  to  permit  this  bill  to  be 
^  read,  commencing  at  page  18,  and  in    doing   so    I 


1263 

simply  say  that,  as  I  have  stated  before,  I  intend 
in  this  case  to  follow  loyally  Judge  Dixon's  opin- 
ion, and  without  criticising  it,  although  I  confess 
sometimes  I  find  it  hard  to  make  it  square  with 
my  idea  of  the  rule  in  respect  to  the  admission  of 
certain  evidence.  He  says  that  evidence  that  the 
JS'ew  Jersey  Zinc  Company,  the  predecessor  in 
title  of  the  plaintifl:  rejected  certain  ores,  com- 
pounds of  zinc  mixed  with  frankliuite,  and  dealt 
with  them  (it  must  mean  that)  as  franklinite,  is  jq 
admissible  evidence.  To  the  extent  that  this 
agreement,  and  this  bill  which  explains  the  agree- 
ment, does  that,  I  must  leave  it  to  the  jury.  I 
will  permit  that  part  of  the  bill  to  be  read.  You 
may  take  an  exception. 

Mr.  Parker  :     To  the  refusal    of  the   Court   to 
permit  the  former  part  to  be  read  ? 


The  Court :  I  supposed  the  other  side  wonld 
have  their  exception  first.  But  you  may  take  an 
exception. 

Mr.  McCarter  :     We  except. 


20 


30 


Mr.  Collins:     And  we  except. 

Mr.  Parker :     (Reading.) 

"  And   your   orator   further   shows    unto   your 
Honor  that  before  the  said    two   conveyances   bj'   4o 
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tlie  Sussex  Zinc  &  Copper  Mining  &  Matinfac- 
tiiring  Companv  to  the  New  Jersey  Zinc  Com- 
pany, and  l)efore  the  said  agreetnent  for  consoli- 
dation and  a  union  of  their  interests  has  been 
entered  into,  the  said  Sussex  Zinc  &  Copper 
Mining  6c  Manufacturing  Company  had  made 
three  openings  on  tlie  northerly  part  of  Mine  Hill, 
on  tnat  part  of  the  vein  which  was  supposed  to 
be  inchided  within  the  boundaries  of  the  said  deed 

-jrv  executed  by  the  said  Samuel    Fowler  to  the  said 

the  Sussex  Zinc  &  Copper  Mining  &  Manufac- 
turing Company  for  the  fi-anklinite,  and  had 
n\ined  and  removed  considerable  quantities  of 
franklinite  ore  therefroiri,  claiming  titles  thereto 
under  and  by  virtue  of  the  said  deed  from  Samuel 
Fowler  for  the  franklinite,  being  tiie  deed  first 
hereinabove  set  forth  ;  that  such  mining  opei-a- 
tions  were  conducted  and  carried  on  with  the  full 
knowledge  of  the  said  Samuel  Fowler,    James  L. 

OQ  Curtis  and  of    Alexander    C.    Farrington,    all    of 

whom  were  stockholders  and  directors  in  the  said 
The  Sussex  Zinc  ife  Copper  Mining  &  Manu- 
facturing Company,  and  to  whom  it  was  well 
known  that  the  last  said  company  had  no  claim  or 
rio-ht  to  said  ore  except  under  the  said  deed."  I 
would  like  to  read  also  what  they  said  about  the 
report  of  the  company  of  1852,  that  is  pages  19, 
20  and  21. 


80 


40 


Mr.  McCarter:  We  object.  Your  Honor  ob- 
serve we  have  both  titles  in  the  parallelogram,  the 
zinc  and  the  franklinite. 

The  Court:  Well,  proceed.  Does  it  do  any- 
thing further  than  state  the  report  tiiat  is  already 
in  evidence,  as  I  understand  it  ? 

Mr.  Parker  ;  There  are  several  statements  in 
the  bill  about  the  report  which  I  would  like  to 
read,  for  instance,  they  say — 
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Mr.  McCarter ;  Never  tniiid,  Mr.  I*arker,  until 
the  Court  admits  it. 

Mr.  Parker:  It  identifies  this  vein  as  a  frank- 
linite  vein.  And  the  first  clause  on  page  22  I 
should  like  to  read. 

The  Court :  The  plain  purpose  of  this  bill  is 
to  obtain  a  reformation. 

Mr.  Parker  :  I'es;  if  jour  Honor  will  allow  ^q 
me  to  state,  the  plain  purpose  of  the  bill  is  to  ob- 
tain a  reformation  describing  the  property,  de- 
scribing what  ore  they  have  and  what  vein  they 
have,  and  what  the  vein  consists  of,  and  they  claim 
they  have  the  right  to  reform  it,  because  they  had 
possession  of  it  as  franklinite.  Thereupon  an 
agreement  was  made  in  which  their  rights  are 
recognized  on  tliat  description. 

Mr.  McCarter:     The    agreement   says  nothing  ^r. 
about  the  description  in  the  bill. 

Mr.  Parker :  The  agreement  makes  the  bill 
part  of  it.  You  cannot  settle  a  litigation  by 
agreement  without  doing  that. 

The  Court :  I  am  trying  to  so  rule  in  this  case 
that  either  party  who  obtains  a  verdict,  may 
maintain  it,  if  possible.  I  fear  if  I  ruled  in  all 
this  bill,  a  verdict  would  not  be  sustainable  based 
upon  it.  I  propose  to  let  you  read  nothing  which  30 
relates  to  the  equitable  right  to  this  reformation, 
but  that  which  shows  the  locality  with  respect  to 
tiie  reformation — to  which  the  reformation  is 
claimed,  and  that  which  is  incidental  to  that  pur- 
pose. I  think  what  you  have  last  proposed  to  read 
is  not  incidental  to  that  purpose.  I  exclude  it ; 
take  an  exception. 

Mr.  Parker  :     That  refers  to  the  whole  of  pages 

19  and  20? 

40 
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The  Court :  Yes ;  it  refers  to  wliat  jou  last 
spoke  of. 

Mr.  Parker:  I  ask  that  I  may  be  permitted  to 
read  the  paragraph  in  the  centre  of  page  21,  being 
lines  18  to  25. 

The  Court  :     Yes ;  you  may  read  that. 

Mr.  McCarter ;     We  pray  an  exception. 


20 


Mr.  Parker  :     (Reading.) 

"'  And  your  orator  shows  that  the  five  hundred 
feet  of  franklinite  ore  referred  to  in  said  report 
of  Charles  T.  Jackson  was  the  same  section  of 
franklinite  vein  on  Mine  Hill  whicii  was  con- 
veyed, or  believed  to  have  been  conveyed  to  the 
said  New  Jersey  Zinc  Company  by  the  Sussex 
30  Zinc  &  Copper  Mining    &    Manufacturing    Com- 

pany's franklinite  deed  hereinbefore  referred  to." 
I  also  ask  to  read  the  first  paragraph  on  page    22. 

The  Court:  I  decline  to  allow,  that  you  may 
take  an  exception. 

Mr.  Parker  :  1  suppose  an  exception  may  be 
taken  without  referring  to  it  each  time.  I  pray 
an  exception,  however.  I  ask  to  read  the  state- 
ment in  the  next  paragraph  as  to  the  belief  of  the 
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parties,  and  the  fact  that  the  Sussex  Company  re- 
moved certain  ore. 

The  Court:     I  think  that  is  unnecessary. 

Mr.  Parker  :  I  turn  tlien  to  page  26,  and  beg 
leave  to  read  the  part  about  the  running  of  the 
survey  across  such  franklinite  vein. 

The  Court :     You  may  read  that. 

Mr.  McCarter :     We  pray  an  exception. 


10 


20 


30 


Mr.  Parker :     (Reading.) 

"  That  the  said  Alexander  C.  Farrington,  was 
also  a  skillful  engineer  and  surveyor,  and  that  he, 
for  the  purpose  of  ascertaining  the  lines  described 
in  the  conveyance  of  the  deed  from  Samuel  Fow- 
ler and  wife  to  the  Sussex  Zinc  &  Copper  Min- 
ing &  Manufacturing  Company  for  the  franklinite 
on  a  part  of  Mine  Hill,  surveyed  and  run  the  lines 
described  in  said  deed,  where  they  crossed  the 
vein  on  Mine  Hill,  in  such  manner  as  to  include 
within  the  bounds  of  said  deed  about  5(*0  feet  in 
length  of  said  franklinite  vein,  and  corresponding 
in  location  substantially  with  a  survev  map  thereof 
afterwards  made  by  one  Isaac  Shiner." 


The  Court;  The  jury  may  be  misled  by  tliat 
five  hundred  feet.  There  has  been  a  five  hundred 
feet  lease  spoken  of  ?  .r. 
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Mr.  Parker  :     Yes,  sir. 

Tlie  Court :     Is  it  tlie  same  ? 

Mr.  Parker:  No,  sir.  Five  hundred  feet  from 
the  Hamburg  road.  I  ask  to  read  the  next  clause, 
showing  what  ore  they  mined. 

Mr.  T.  N.  McCarter  :     We  object  to  that. 

10  The  Court ;     Exclude  it ;  take  an  exception. 

Mr.  McCarter;    Yes,  sir  ;  we  take  an  exception. 

Mr.  Parker :  1  ask  to  read  the  statement  of 
the  lease  to  Trotter  on  page  29,  and  the  statement 
in  reference  to  that  lease  in  the  first  paragraph  on 
page  3U.  "  The  said  mining  lease  to  the  said 
Charles  W.  Trotter  being  for  only  live  hundred 
feet,"    &c. 


20 


30 


"J 


The  Court :     1  exclude  that.     Take  an   excep- 
tion. 

Mr.  Parker ;     I  ask  to  read    as   to    the  second 

lease  the  statement  on  page  31,    that    the  second 

lease  covered  the  same  five  hundred  feet  of    the 
said  franklinite  vein," 

The  Court :     Read  that.     Take  your  exception. 


.^  Mr.  Parker :     "  And  your  orator  further  shows 
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that  the  last  said  lease  from  James  L.  Curtis, 
surviving  trustee  as  aforesaid,  to  Charles  W. 
Trotter,  covered  and  included  that  same  five 
hundred  feet  of  the  said  franklinite  vein  wliich 
was  conveyed,  or  intended  to  be  conveyed  to  the 
I^ew  Jersey  Zinc  Compan}'  by  the  said  deed  for 
franklinite." 

Mr.    T.    K    McCarter:      We   except    to    that 
ruling. 

The  Court:     Take  an  exception. 


Mr.  Parker :  I  ask  to  read  the  next  two 
paragraphs,  stating  ihat  they  were  mined  with 
his  knowledge  ? 

The  Court :  I  exclude  them  ;  take  an  excep- 
tion. 

Mr.  Parker  :     I  ask  to  read  practically  page  42  ? 

The  Court :     Excluded;  take  an  exception. 

Mr.  Parker:  Yes,  sir.  Of  course  my  offer  is 
to  read  the  whole  bill,  but  I  see  no  other  part  of 
the  bill  that  comes  within  your   Honor's   ruling. 


10 


20 


30 


40 
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JOSEPH   VAN  MATER,  sworn  for  the  defendant. 

Direct  examination  by  Mr.  Thompson  : 

* 

Q.  Where  do  yon  reside  ? 

A.  Hamburg,  New  Jersey. 

Q,   What  is  your  business  ? 

A.   Mining. 
^^       Q.  Where? 

A.  At  Franklin  Furnace. 

Q.   How  long  have  you  been  there  ? 

A.  Since  October,  1882. 

Q.  And  continuously  during  that  time  up  to  the  presen  t  ? 

A.  No.     I  was  away  from  January  1, 1887,  until  August 
1889. 

Q.  But  vvith  that  exception  you  have  been  there? 

A.   I  have  been  tiiere  ever  since  that  time,  until  now. 

Q.   What  is  3'our  position  there? 
o^       A.  Superintendent  of  the  Lehigh    Zinc   &    Iron    Com- 
pany's mines. 

Q.  Where  are  you  mining  on  Mine  Hill  ? 

A.  Between  the  due  east   and    west   line  north    to    the 
parallelogram  line,  as  denoted  by  the  iron  pins. 

Q.  When  you  were  first  employed  there,  who  were  you 
under  ? 

A.  I  went  there  first  under  Prof.  Van    Dyke,   who  was 
Court  manager. 

Q.   Who  had  charge  of  the  mine  at  that  time  outside    of 

QQ  the  manager  { 

A.  C.  W.  Trotter. 

Q.  The  gentleuum  who  has  been  sworn  here  this  after- 
noon ? 

A.  He  was. 

Q.  How  long  were  you  there  under  the  manager  of  the 

Court. 

A.  From  October  12,  1882,  until  April,  1884. 
Q.  And  then  whose  employ  were  you  in  ? 
A.  Charles  W.  Trotter,  after  that. 
.  Q.  Until  when  ? 


1271 

A.  Until  I  resigned  in  Janiuir}-.  188T. 

Q.  And  since  1889  you  have  been  in  tlie  employ  of  the 
defendant,  as  I  understand  you.  What  amount  of  ore  have 
you  been  mining  per  month  during  that  period  ? 

A.  The  amount  of  ore  has  varied;  we  have  been  mining 
as  the  works  required  the  ore. 

Q.  And  within  what  limits  ? 

A.  Oh,  from  a  few  hundred  tons  a  month,  we  have 
mined  probably  up  to  3,000  or  3,500  a  month. 

Q.   How  many  men  have  you  had  employed  there  during  10 
that  time,  at  any  one  time  ? 

Mr.  R.  H.  McCarter  :     Is  that  material  ? 

The  Court :     I  don't  see  why  the  details  are  of 
importance. 

Mr.  Thompson  :     It  seems  important  to  lix  the 
extent  of  the  notoriety  of   our    possessions   there. 

20 
Mr.  Griggs:     We  admit  we  knew  it. 

Mr.  T.  N.  McCarter  :       We    brought    the    suit 
because  you  were  there. 

Q.   What  was  the  aggregate  amount  of  ores  mined  ? 

Mr.  T.  N.    McCarter:       During   what^  period, 
now? 

Q.  During  the  period  you  have  spoken    of,    if   you   can   30 
give  it  roughly  ? 

A.  I  don't  think  I  can  give  that. 

Q.  What  part  of  the  mine  have  you  been  mining  on  ? 

A.  Between  the  east  and  west  line,  all  the  way  down  to 
the  iron  pins. 

The  Court:     He  said  that  before  ;  please  don't 
repeat. 

The  Witness  :     Not  all  of  the  time,   however,   ^.q 
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Q.  But  you  have  mined  in  all  parts  of  the  vein   between 
those  points? 

A.  In  all  parts  of  the  vein.  > 

Q.   How  much  of  the  vein  have  you  been  taking  out? 

A.  All  that  was  profitable  to  take  out,  where  the  ore 
was  of  sufficient  richness  from  wall  to  wall,  why  we  took, 
out  from  wall  to  wall. 

Q,  I  call  your  attention  to  these   samples,  I   think   they 
are  both  right  here,  marked  "  Blake,  Weights  and  Measures," 
-I A  do  you  know  anything  about  those  samples? 

A.  Ido.  " 

Q.  Did  you  find  them  or  not  ? 

A.  Yes  ;  I  think  I  took  those  myself. 

Q.  Who  was  with  you  at  the  time? 

A.  Mr.  W.J.  I.  Kimble. 

Q.  And  where  did  you  find  them  ? 

Mr.  T.  N.    McCarter :     Wait   a   moment;    let 
him  tell  who  else  was  there  ? 


20 


30 


A.  I  think  Prof.  Blake,  also,  was  with  us. 
By  Mr.  T.  N.  McCarter : 

Q.  Give  us  the  whole  party,  won't  you,  please? 

A,  Who  else,  I  don't  remember.  I  remember  those  two 
particularly.  They  were  taken  on  the  easterly  side  of  the 
Weights  and  Measures  opening  ;  they  were  originally  one 
piece,  almost  buried  in  the  sod,  one  small  corner  projecting. 
I  duo-  them  up  with  a  pick,  and  then  broke  it  to  see  what 
the  broken  fracture  was;  making  half  a  dozen  pieces,  per- 
haps. 

Q.  When  did  you  do  this  ? 

A.  May,  1894." 

Q.  A  year  ago  ? 

A.  Yes. 

Q.  And  you  say  you  dug  it  up  with  a  pick  ;  was  it  in 
place  ? 

A.  No,  it  was  in  the  sod,  right  on  the  edge  of  the  open- 
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Bv  the  Court : 

Q.   By  "in  place,"  you  mean  in  the  vein  ? 
A.  In  the  vein  ;  unbroken  from  the  mass. 
Q.  This  was  not,  however,  but  on  tlie  edge  ? 
A.  On  the  edge. 

Further  direct : 

Q.  It  was  ah-eady  loosened  from  the  ore  in    place   then  ? 

A.  Yes. 

Q.  I  call  your  attention  to  these  samples,  "  George  No.  1, 
Nicholas  opening,"  and  "  George  No.  2,  Nicholas  open- 
ing;" do  you  know  where  they  came  from  ? 

A.  I  do. 

Q.  Did  you  see  them  taken  ? 

A.  I  did. 

Q.  When  were  they  taken  ? 

A.  I  think  last  Saturday. 

Q.  Whereabouts  were  they  taken  ?  oa 

A.  They  were  taken  from  the  ore  on  the  hanging  wall 
side  of  the  vein  which  had  originally  been  timbered  upaTid 
fallen  down  into  the  mine,  caved  off  and  fallen  down  into 
the  mine. 

Q.  Who  was  with  you  when  they  were  taken  ? 

A.  Mr.  John  George,  Mr.  Kimble  and  Mr.  Pierce. 

Q.  Do  I  understand  this  ore  was  not  in  place,  not  fast  to 
the  side  wall  of  the  vein  ? 

A,  It  liad  fallen  in  large  slabs  from  the  hano;ing  wall 
rock.  ^Q 

Q.  And  fallen  into  the  mine? 

A.  Fallen  into  the  mine,  and  laid  in  the  mine. 

Q.  And  the  sample,  "  George,  Schofield  opening,"  did 
you  see  that  taken  ? 

A.  There  was  two  of  those,  1  think. 

Q.  No,  sir;  I  think  only  one? 

A.  Oh,  George,  Schofield  opening. 

Q.  This  one  ? 

A.  Yes,  I  saw  that  one  taken. 

Q.  Where  was  that  taken  ?  aq 
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A.  That  was  taken  south  of  tlie  Ding  Dong  sliaft,  from 
the  hangin<y  side  of  the  vein. 

Q.   Was  it  ore  in  jihice  ? 

A.  It  was. 

Q.  And  you  were  there  when  it  was  broken  loose  ? 

A.  1  was. 

Q.  Now,  I  call  your  attention  to  this  sample  marked 
"George,  Ding  Dong,"  where  did  that  come  from  ? 

A.  That  came  from  the  hanging  wall  side  of  the  vein  to 
■j^Q  the  Ding  Dong  shaft. 

Q.  Was  that  ore  in  place  ? 

A.  Yes. 

Q.   You  was  present  when  that  was  taken  ? 

A.  I  was. 

Q.  What  is  this  ore  that  is  on  the  hanging  wall  of  the 
vein  from  which  these  samples  were  taken  at  different 
places  ? 


20 


Mr.  R.  H.  McCarter :     We  object. 

Mr.  Collins:     Why? 

Mr.  R.  IJ.  McCarter;  I  suppose  that  is  the 
question  the  jury  have  got  to  decide. 

Mr.  Thompson  :  I  will  ask  the  question  as  to 
composition  ;  I  meant  to  get  at  the  composition 
of  it. 

Q.  Will  you  describe  the  constituent  parts  of  this  ore 
30  taken  from  the  hanging  wall  of  the  vein  indicated  in  the 
George  samples  whicli  you  have  just  identified,  the  Scho- 
field.  Ding  Dong  and  Nicholas? 

A.  Genei-ally,  or  each  one  in  particular. 

Q.  Just  describe  each  one  in  particular,  please,  so  as  to 
have  them  identified  on  the  notes? 

A.  George,  No.  1,  Nichols  opening,  is  a  mixture  of  the 

minerals  franklinite  and  silicate  of  zinc  ;  I    don't    see    any 

limestone  in  that ;  it  seems  to  be  just  a  mixture  of   silicate 

of  zinc  and  franklinite  on  one  side,  and  on  the  other  it  has 

4Q  a  large  amount  of  calcite   mixed    with   franklinite,   and   a 
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little  silicate;  I  can't  tell  whether  it  is  silicate    of    zinc    or 
manganese. 

Q.  Now,  the  George,  Ding  Dung  ? 

A.  The  Ding  Dong  is  a  similar  ore,  except  that  the  sili- 
cates are  more  in  patches,  not  so  thoroughly  disseminated 
through  the  mass. 

Q.  And  the  George,  Schotield  opening? 

A.   George,  Schotield    opening,  is    largely    composed    of  ■ 
silicate  of  zinc,  with  a  small  portion  of  franklinite,  a   small 
percentage  of  franklinite  ;  it  is  the  red  silicate.  10 

Q.  That  is  all  of  tiiose,  I  think,  Mr.  VanMater.  Have 
you  any  specimens  here  showing  the  composition  of  the 
vein  from  wall  to  wall  ? 

A.  I  have. 

Q.  Won't  you  please  produce  them  ? 

A.  (Witness  produces  samples.) 

Q.  I  call  your  attention  to  this  box,  which  has  just  now 
been  placed  before  the  jury,  and  ask  you  to  describe  what 
it  is  ? 

A.  It  is  a  diamond  drill    core    taken    some    eighteen    or  20 
twenty  months  ago  on  the  400  foot  level  of  the  mine. 

Q.  What  do  you  mean  by  the  400  foot  level  ? 

A.  400  feet  down  the  incline,  not  vertical  from  the  sur- 
face— down  the  dip  of  the  vein. 

Q.  At  what  point  is  that  ? 

A.  That  is  taken  about  fifty  feet,  south  of  No.    1    shaft;.. 
about  fifty  feet  south  of  this  shaft  (indicating). 

Q.   And  400  feet  down  the  inchne,  the  angle  of  the  pitcii  > 
of  tiie  vein  ;  and  now  what  part  of  the  vein  does  that    rep- 
resent ?  -30 

A..  It  represents  from  wall  to  wall,  fi"om  hanging  wall 
to  foot  wall,  in  fact,  further  than  that  ;  it  runs  to  the  bed 
rock  underneath. 

Q.  Just  describe  to  the  jury  how  you  ai-e  able  to  take  a 
section  from  hanging  wall  to  foot  wall  ? 

A.  First,  there  was  a  tunnel  driven  on  that  wall  ;  then, 
at  the  point  where  we  set  up  our  diamond  drill  this  was 
widened  to  about  fifteen  feet ;  the  original  width  of  the  tun- 
nel was  about  ten  feet.  After  wideninir  the  tunnel,  the 
vein  at  that  point  pitched  about  sixty  degrees.      We  set  up   4.0 


our  diamond  drill  and  ran  in  the  hanging,  at  right  angles 
to  the  pitch,  so  as  to  get  a  cross  section.  Then,  after  we 
had  drilled  that  hole,  the  diamond  drill,  of  coui'se,  preserv- 
ing the  core,  cutting  an  angular  place,  and  leaving  the  core 
in  the  centre,  which  we  drew  out  and  placed  in  the  box  in 
the  order  in  which  it  came  out.  This  core  does  not  repre- 
sent the  entii'e  length  of  the  ground  drilled  through,  be- 
cause part  of  it  is  ground  away  and  washed  away  in  the 
water. 
10       ^-  '^^^^^  explain  what  you  mean  by  that  i 

A.  In  the  revi)lving  of  the  drill,  some  of  the  softer  por- 
tions of  the  ore,  and  also  some  of  the  rock  were  ground  up 
and  washed  away  ;  and  the  hydraulic  fed  water,  we  have 
to  use  a  water  pressure  to  hold  the  weights  of  the  bit  off  of 
the  rock,  or  fetch  it  on  the  rock,  as  the  case  may  be  ;  if  it 
does  not  feed  fast  enough  we  press  it  down  with  water 
pressure,  which  discharges  at  the  bottom  of  the  hole  and 
washes  down  the  cuttings  and  brings  them  to  the  surface. 
After  drilling  into  the  hanging  wall  we  then  reverse  our 
90  machine  and  pitch  it  down  to  get  the  cross  .  section  of  the 
foot  of  the  vein.  When  we  turn  the  drill  around  we  pitch 
the  hole  down  at  right  angles  and  drill  through  until  we 
reach  the  foot-wall  of  the  vein.  Then,  we  still  continued 
to  see  whether  the  magnetic  iron  vein  was  persistent,  and 
showed  at  that  point  from  the  surface  the  magnetic  iron 
underlying  the  other  ore. 

Q.  What  is  the  position,  so  far  as    the    compass    is    con- 
cerned, of  the  magnetic  vein  in  relation  to  the  other? 

A.  They  run  about  parallel. 

Q.  Is  it  east  or  west  of  the  vein  from  which  you  took  the 


30 


core  ? 


A.  It  is  west. 

Q.  Now,  go  on  ? 

A.  After  passing  through  the  magnetic  ore  we  went — 
ran  down  to  what  we  call  bed  rock,  and  there  stopped. 

Q.  What  do  you  mean  by  bed  rock  ? 

A.  That  is  the  underlying  granite  gneiss  formation. 

Q.  Taking  this  box  as  it  stands  here,  which  represents 
the  section  from  the  hanging  wall,  and  which  from  the 
40    foot-wall  ? 
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A.  This  represents  the  lianging  walj  at  tlie  liglit  liarid 
end  of  tlie  box,  and  the  core  runs  down,  back  and  fortli,  as 
indicated. 

Q,  As  I  understand  jou,  then,  the  way  in  which  the  core 
is  placed  in  the  box  is,  the  first  row  is  placed  the  way  it    is 
taken  from  the  hole,  and  the  next  is  reversed   in    the'!box 
you  do  not  begin  at  the  otiier  end   of   the    box   and   come 
back  the  same  way? 

A.  This  is  the  case  until  we  come  to  the   section    where 
the  drill  stood  ;  after  we  took  it  out    we   reversed    it,    and  10 
this  is  the  bottom  of  the  hole. 

Q.  You  mean  tlie  piece  in  the  corner  marked  "  hanging  "  ? 

A.  Yes;  and  then  tiiey  run  serpentine  fashion,  back  and 
forth.  There  was  a  section  we  were  not  able  to  take  with 
the  drill,  that  is  the  place  were  the  drill  stood. 

Q.  How  did  you  replace  that  ? 

A.  That  was  taken  by  breaking  off  small  p)ieces  about 
every  foot  across  that  section,  as  near  as  we  can  get,  but  it 
was  so  high,  and  there  having  been  a  winze  driven  in  this 
portion  it  was  difficult  for  us  to  get  up  the  ladders  to  reach  20 
it.  One  man  had  to  hold  the  ladder  while  another  one 
went  up. 

Q.  What  are  the  pieces  you  refer  to  which  were  taken 
from  the  part  where  the  drill  stood  ? 

A.  These  small  broken  pieces  of  ore  laid  in  in  their  or- 
der are  broken  from  the  roof  of  the  drift  overhead. 

Q.  And  it  is  the  second  row  in  the  box  ? 

A.  The  second  row  in  the  box,  represented  by  about 
thirteen  broken  pieces. 

Q,  Will  vou  kindly  begin    and  describe  the  pieces  from   30 
side  to  side  of  the  vein,  beginning  at  the  hanging  wall  ? 

A.  To  give  the  extent  of  each  kind  I  would  have  to  re- 
fer to  my  memoranda. 

Q.  Have  you  it  with  you  ? 

A.  I  have  a  memorandum  of  the  record. 

Q.  Will  you  kindlv  refer  to  that  ? 


Mr.  T.  N.  McCarter  :     That    is   a   copy  of  the 

record,  isn't  it  ? 

40 
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The  Witness  ;     Yes,  sir. 

A.  Bewiiiniiio-  witli  the  back  end  of  the  hole  is  eieriit  feet 
of  feldspar. 

Q.  Which  of  the  pieces  represent  the  feldspar  ? 

A..  I  have  not  represented  either  the  feldspar  or  the 
pink  limestone;  I  began  at  the  white  limestone. 

Q.  Begin  with  what  is  shown  here  ? 

A.  White  limestone,  twelve  feet,  represented  by  a  few 
^(x  pieces.     Two  feet  of  franklinite  and  silicate.  ; 

By  The  Court : 

Q.  How  do  yon  explain  that  there  are  so  many  feet  of 
the  iiiriestone,  and  you  only  have   so   few  feet  of  the  core? 

A.  Well,  in  making  this  drilling  the  twelve  feet  was  all' 
about  the  same.  I  don't  know  what  proportion  of  it  was 
saved,  but  it  was  discarded,  most  of  it,  just  enough  saved 
to  show  character.  The  proportion  of  material  saved  will 
vary  from  10  per  cent,  of  the  core  to  may  be  70  per  cent., 
but  very  seldom  we  get  as  good  as  70  per  cent,  saved  of 
the  srroand  traversed.  Then  two  feet  franklinite  and  sili- 
cates. 


Further  direct : 

Q.  How  much  of  that  is  represented  here  ? 

A.  That  would  run  along  about  iiere.      There  is  a  little 
spattering  of  ore  in  that.      Here  are  the  two  feet  of    frank-. 
30  linite  and  silicate  almost  wholly  preserved. 

Q.  That  is  the    two   feet   nearest  the  right  hand  of  the, 
first  row  ? 

A.  Yes,  sir. 

Q.  AYhat  came  next  ? 

A.  Next  came  the  cross  section  of  the  drift,  represented 
by  thirteen  pieces. 

Q.  And  the  drift    was   how    wide  at  that  point,  as  I  un- 
derstand you  ? 

A.  About    riftoen  feet.     Well,  that  varies  somewhat,  as 
40  the  ore  was  in  stringers  at   that    point.     You  don't  care  to 
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have  each  one  of  these  jjieces  described  ? 

Q.  What  were  the  general  coustitneiits  of  those   pieces? 

A.  Frunkliiiite  and  silicates;  frankliuite  silicates  and 
limestone. 

Q,  And  each  of  those  pieces,  as  I  nnderstand  you,  repre- 
sents how  much  of  the  vein  ? 

A.  About  a  foot. 

Q    Now,  commencing  with  the  core  from  the  foot  wall  ? 

A.  Then  we  have  twelve  feet  four  inches  of  limestone 
running  all  through  the  second  row  into  the  third,  back  in-  \(y 
to  the  fourth  and  into  the  fifth.  And  I  notice  in  there 
a  piece — 9  inches  ;  the  third  row  I  notice  two  pieces  of 
franklinite  and  brown  silicate,  possibly  some  garnet  in  ;  I 
don't  know  how  they  got  there  ;  either  been  neglected  in 
the  drill  runner,  putting  his  record  down,  or  else  misplaced 
from  this  other  core. 

Q.  Then  they  are  no  part  of  that  ? 

A.  They  are  part  of  this  general  core,  but  I  don't  think 
they  belong  in  that  particular  spot. 

20 
By  the  Court ; 

Q.   You  mean  they  are  not  placed  where  they  belong? 

A.  I  don't  know  whether  that  piece  is  not  properly 
where  it  belongs;  it  looks  to  me  so.  Tiiis  limestone  con- 
tains a  sprinkling  of  franklinite  and  silicate. 

Q.  Following  that  now — 

A.  Then  comes  six  feet  after  that,  in  the  fifth  row  of 
limestone,  which  has  been  very  much  broken,  and  only  a 
few  pieces  saved.  Then  comes  five  and  a  half  feet  of 
franklinite  and  brown  silicates  in  the  fifth  row  and  extend- 
ing in  the  sixth  row — ^no,  that  is  wrong.  The  six  feet  of 
white  limestone  comes  in  here.  Did  I  give  three  feet  of 
franklinite  and  brown  silicate  ? 

Q.   You  said  that  was  improperly  placed? 

A.  Three  feet  of  franklinite  and  brown  silicate — I  miss- 
ed that. 

Mr.  Collins: 

Q.  No,  you  gave  that?  ^q 
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A.  Here  comes  the  six  feet  of  limestone  in  here  (indica- 
tinir)  wliicli  is  represented  hj  a  number  of  })ieccs  very 
much  ground  up,  and  then  five  and  a  half  feet  of  franklin- 
ite  and  brown  silicate.  Then  we  come  to  thirty-one  feet 
two  inches  of  white  iimestene  represented  here  (indicating) 
one  foot  six  inches  of  magnatite ;  three  feet  two  of  green 
rock  and  garnet,  and  then  we  struck  the  bed  rock. 

Mr.  Thompson  : 

1^  Q.  When  you  spoke  of  magnatite,  you  were  pointing  to 
tiie  seventh  row  from  the  top  of  the  box,  wliat  piece  do 
you  refer  to  there  ? 

A.  Tlie  black  piece  ? 

Q.  In  the  middle  ? 

A.  Yes,  sir  ;  1  don't  think  tlie  otlier  is  magnatite — yes, 
there  is  a  sprinkling  in  both  of  them. 


20 
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40 


Mr.  Thompson  ;     Will  you  get  the    other   long 
box  ? 

(Box  produced.) 

Q.  I  call  your  attention  to  the  long  narrow  box  whicli 
lias  been  placed  in  fi'ont  of  the  jui-y,  and  ask  where  that 
came  from,  and  what  it  represents  ? 

A.  That  came  from  the  pillar  at  the  Ding  Dong. 

Q.  Just  north  of  where  it  is  marked  Ding  Dong  shaft 
there  on  the  map  ? 

A.  Yes,  sir;  just  north  of  where  it  is  marked  Ding  Douo- 
shaft. 

Q.  And  what  does  it  represent? 

A.  It  represents  a  cross  section  of  the  pillar  at  that  point. 

Q.  Which  end  of  tlie  box  is  intended  to  represent  the 
hanging  wall,  and  which  the  foot-wall  ? 

A.  The  hanging  wall  is  the  end  furtherest  from  me, 
marked  H. 

Q.  And  the  foot-wall  ? 

A.  Is  the  one  marked  F.  With  the  block  of  wood  in  the 
end  of  the  box. 

Q.  Won't  you  please  describe  now  this   section    of   the 
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vein  ;  give  tlie  constitueiirs  of  the  pieces    of   ore    in    their 
order? 

A.  The  first  is  u  piece  containing  calcite,  franklijiite  and 
a  little  silicate  and  willen)ite,  with  a  coating  on  the  outside 
of  the  carbonate,  I  think,  redeposited. 

Mr.  K.  H.  McCarter  :  I  don't  object,  I  simply 
suggest  that  it  seems  to  me  that  a  general  de- 
scription of  the  pillar  or  vein  there,  rather  than  an 
attempt  to  give  a  specific  description  of  eacii  -.r. 
piece  would  be  more  fruitful.  1  don't  believe 
the  jurj  can  remember  all  the  samples.  I  can't 
myself,  and  it  seems  to  me  to  be  a  waste  of   time. 

Mr.  Thompson  :     I  don't    wish    to   waste   any 
time. 

The  Court :     Proceed. 

The  Witness  :     The  second  is,  a   mass  of   crys- 
tals of  franklinite  mixed  with  a  little  of    the   sili-  20 
cate. 

The  third  is  also  a  mixtui-e  of  crystals  of  frank- 
linite and  silicate. 

The  fourth,  very  much  the  same  as  the  third. 

The  fifth,  about  the  same  constituents. 

The  sixth  is  more  of  a  shot  ore,  that  is,  a  mass 
of  small  crystals,  franklinite  and  silicate. 

The    seventh   is  more    massive,    consisting   of  ^^ 
franklinite  and  silicates  mixed. 

The  eighth  is  the  crystalline,  franklinite  and 
silicates  mixed. 

The  ninth  is  composed  of  franklinite,  dark 
colored  silicates,  and  a  little  discolored  calcite, 
dark  calcite. 

The  tenth,  franklinite,  dark  colored  silicates, 
and  a  little  of  the  light  colored  silicates.  ^q 
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The  eleventh  consists  of  crystals  of  franklinite, 
h'ght  colored  silicates,  and  some  of  tiie  dark. 

The  twelfth  is  similar  to  the  hist  one  described, 
except  it  contains  calcite. 

The  thirteenth,  about  the  same  as  the  twelfth. 

The  fourteenth  is  franklinite,  a  little  of  the 
reddish  silicate,  and  some  of  the  dark  silicate  and 
some  of  the  calcite. 

The  fifteenth  is  largely  franklinite,  withalittle 
of  the  silicates. 

The  sixteenth,  similar  to  the  fifteenth. 

The  seventeenth  is  a  little — is  probably  of  tephor- 
ite  and  red  oxide  ;  very  little  of  the  red  oxide. 

The  next  is  the  same  as  the  last  described. 

The  nineteenth,  franklinite,  tephorite  and  a 
spattering  of  red  oxide. 

Mr.  McCarter:  Let  me  see  that.  I  would  like 
to  see  our  old  friend  red  oxide  again,  once  in  a 
while. 

The  Witness  :  Twentieth,  franklinite,  calcite 
and  dark  silicates. 

Twenty-first,  similar  to  the  twentieth. 

Twenty-second,  franklinite  and  a  little  red  oxide. 

Twenty-third,  franklinite,  brown  silicate  and 
calcite. 

Twenty-fourth, franklinite,  dark  colored  silicate. 

Twenty-fifth,  franklinite,  with  a   large   propor 
tion  of  silicate. 

Twenty-sixth,  franklinite  and  silicate,  and  cal- 
cite mixed. 

Twenty-seventh,  franklinite   and  silicate,  with 
^Q  more  than  half  calcite. 
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Twenty-eighth,  franklinite  and  silicate  crystals 
n  calcite. 


Twent3^-ninth,  franklinite,  and  silicate  and  cal- 
cite, and  the 

Thirtieth  is  practically  the  same. 

Q.  When  was  this  sample  taken,  Mr.  Van  Mater? 

A.  It  was  taken  about  a  year  ago,  1894. 

Q.  And  taken  by  you  ?  jq 

A.  It  was. 

Q.  I  call  you  attention  now  to  sample  marked  D  No.  1, 
of  May  15,  1895,  Piei'ce,  and  ask  you  what  it  is.  Do  you 
know  anything  about  it  ? 

A.  I  do. 

Q.  What  is  it? 

A.  It  is  what  is  called  black  silicate,  or  very  dark  green 
commonl}^  called  black ;  it  is  a  very  dark  green  silicate. 

Q.  And  do  you  know  where  it  came  fi-om  ? 

A,  It  came  from  just  south  of  the    Double    Rock — no,  20 
just  north  of  tlie  Double  Rock. 

Q.  Was  it  taken  out  by  you  ? 

A.  A  portion  of  it  was  ;  that  particular  piece  was  not 
taken  from  the  place,  it  was  taken  from  the  pile  on  the 
bank. 

Q.  Now,  I  will  call  your  attention  to  anotiier  piece,  and 
ask  you  what  that  is  (handing  witness  sample)  ? 

A.  I  think  tiiat  is  a  piece  of  the  same.  (Witness  knocked 
off  a  corner  of  the  sample.)     That  is  the  same. 

30 

Mr.  Thompson  :     I  will  mark  this  black  silicate. 

The  Court:     Making  two  samples. 

Mr.  Thompson  :     Yes,  sir?     Well,  go  on. 

Mr.  Thompson  :      Bhick    silicate.    Van    Mater, 
No.  1. 

Q.  Now,  I  desire   to   call    your   attention    to    the   large     ^, 
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piece  of  ore  that  is  behind  the  jury  ;    Mr.  Van  Mater,  you 
have  seen  it  ? 

A.  Yes,  sir. 

Q.  I  mean  the  one  in  tlie  barrow  ? 

A.  Wliicli  one? 

Q.  The  one  next  to  Mr.  Pierce,  if  you  can  see  it  ? 

The  Court :     In  tlie  barrow, 
^-.  Mr.  Thompson  :     There  are  two  barrows. 

Q.  Do  you  know  what  that  is,  the  largest  part  in  the 
barrow  with  two  or  tliree  pieces  in  ? 

A.   I  do. 

Q.   Wliatis  it? 

A.  It  is  a  piece  of  the  original  out-crop  from  the  top  of 
tlie  pillar  in  the  Nicholas  shaft. 

Q.  And  wiien  was  it  taken  ? 

A.  A  little  over  a  year  ago. 
arx        Q.  And  taken  l)y  whom  ? 

A.  Taken  by — 

Q.   Well,  under  your  direction  ? 

A.  Under  my  direction,  yes;  sevei-al  were  present, 
Professor  Nason,  and  our  foreman  Jonathan  Stevens,  my- 
self, and  I  guess  one  or  two  men. 

Q.  Do  you  know  where  the  box  was  placed  in  the  court 
room  last  year  ? 

A.  It  stood  at  the  end  of  the  platform. 

Q.   And  do  you  know  whether  or  not  that  was   the   one, 
on.  referred  to  by  Mr.  McCarthy  in  his  evidence? 

A.  I  think  he  referred  to  that  box,  and  another  one  that 
was  here  ;  there  were  two  boxes  here,  I  think  lie  referred 
to  them  both. 

Q.  But  that  is  one  of  thosf^  that  were  there  ? 

A.  That  is  one  of  the  boxes  that  stood  here  at  the  end  of 
the  platform. 

Q.  Now,  what  are  the  constituents  of  that  large  piece 
of  out-crop  ;  what  does  it  show  on  the  surface  ? 

A.  It  shows  dark  ;  it  is  composed  principally  of  silicate 
^Q    of  zinc  and  franklinite. 
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Q.  And  do  you  know  what  the  scratches  on  the  surface 
indicate  ? 

A.  Glacial  scratches. 

Q.  What  is  the  small  piece  that  is  in  the  barrow? 

A.  They  came  from  the  same  place,  except  they  were 
taken  from  the  hanging  wall  a  little  furtlier  north. 

Q.  And  they  are  from  the  out-crop  or  from  part  of  the 
vein — 

A.  Part  of  the  vein,  a  little  below  where  the  surface 
originally  was.  -.q 

Q.  They  show  the  upper  part  of  the  vein  ? 

A.  They  do. 

Q.  Now,  when  you  were  examining  the  samples  of 
the  Ding  Dong  cross-cut,  you  referred  to  one  piece  as  con- 
taining silicates  of  manganese,  or  silicate  of  zinc,  you  could 
not  tell  which.  Is  there  or  not  any  difficulty  in  discerning 
the  difference  between  silicate  of  manganese  and  silicate  of 
zinc. 

A.  There  are  specimens  that  it   is — there   are  pieces   of 
ore  that  is  very  difficult  to    tell    whether   it  is  properly  a  oq 
silicate  of  zinc  or  a  silicate  of  manganese. 

Q.  And  what  makes — what  is  their  similarity,  that 
makes  it  so  difficult  to  tell  between  them? 

A.  Their  looks. 

Q.  The  color  ? 

A.  Yes,  sir ;  the  color  and  the  fracture,  too,  is  very 
similiar. 

Q.  I  desire  to  call  your  attention  to  the  other  large  piece 
in  the  second  barrow  there  behind  the  jury;  do  you  know 
where  that  catne  from  ? 

A.  Yes,  sir;  I  know  where  it  came  from,  but  didn't  see 
it  taken  out. 

Q.  Well,  were  did  it  come  from  ? 

A.  From  Sterling  Hill. 

Q.  But  you  did  not  see  it  taken  from  the  mine? 

Mr.  R.  H.  McCarter  :     I  object. 

Mr.  Thompson:  Simply  to  identify  it,  I  mean 
the  red  oxide,  I  simply  wish  to  identify  it  without 
giving  the  constituents.  40 
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Q.  What  uiiiie  did  it  come  from  on  Sterling  Ilill  ? 
A.  Tlie  Passaic. 

Mr.  R.  H.  McCarter;  I  object.  He  did  not 
take  it. 

The  Witness  ;  Well,  I  would  say  I  took  it  away 
from  there ;  I  did  not  see  it  come  out  of  tlie 
mines,  but  1  took  it  from  the  Passaic  Zinc  Com- 
pany's property  at  the  head  of  the  shaft. 


Q.   What  are  the  coiistitnents  of  this  hirge    piece    which 
I  have  just  referred  to  ? 

A.  Red  oxide  of  zinc,  franklinite,  and  a  little  of  the  sili- 
cate of  zinc  and  manganese. 

Q.  But  the  large  proportion  of  the  piece  is — 

A.  Red  oxide    and    franklinite  are    the    predominating 

constituents. 

Q.  There  has  been  some  testimony  here  about  some 
black  franklinite  accumulating  in  Mr.  Trotter's  time;  do 
you  know  anything  about  that? 

A.  Yes,  sir. 

Q,  Where  was  that  accumulated,  and  how  was  it  accumu- 
lated, and  when  ? 

A.  A  portion  of  it  was  mined  and  upon  the  bank  when  1 

went  there  in   1882. 
Q.  And  the  balance  ? 
A.  And  the  balance  of  it   has   been    taken    out   since    1 

went  there. 
30       Q-  Where  was  it  taken  from  ? 

A.  That  what  was  taken  since  I  have  been  there  was  from 
the  Double  Rock,  or  the  westerly  side  of  the  Double  Rock. 
The  Double  Rock  is  granetic  dike  in  the  ore  body,  granetic 
dike,  or  horse,  it  is  sometimes  called. 

Q.  And  the  place  it  was  taken  from,  how  would  you 
describe  it  on  this  map  ? 

A.  It  was  taken  from  the  westerly  side. 

Q.  Of  the  white— 

A.  Of  the  white  section  representing  the   Double   Rock 

^Q  dike. 
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Q.  And  from  wliat  portion  of  tliat  portion  of  the  map 
marked  "  dark"  to  which  you  were  pointing;  that  dark 
section  of  it. 

A.  It  is  about  sixty  to  seventy-five  feet  north  of  the  due 
east  and  west  line  on  the  westerly  side  of  the  Double  Rock 
formation. 

Q.  And  near  that  figure  six,  then  ? 

A.  Right — just  south  of  the  figure  six. 

Q.  What  was  the  nature  of  that  deposit  tliere,  what  was 
the  size  of  it,  1  mean  to  say  ?  20 

A.  This  was  only  a  small  opening  about  twentj^  feet 
long,  six  feet  wide,  and  probably  fifteen  feet  deep. 

Q.  Did  you  mine  it  all  out. 

A.  No.  It  was  opened  at  a  time  when  ore  was  very 
scarce  in  the  mine,  and  they  were  unable  to  fill  their  con- 
tracts and  were  hunting  for  more  ore;  the  better  quality 
was  shipped,  and  the  leaner  quality  thrown  upon  the  bank, 
and  this  leaner  quality  consisted  largely  of  franklinite,  with 
a  little  of  silicate  mixed  with  it. 

Q.  Was  tliere    or   not    any    quantity   of    ore    of   similar  20 
chaacter  in  all  the  ore  you  have  mined  in  the    whole    vein? 

A.  01),  we  occasionally  find  lenses  of  that  kind  in  the 
mine,  that  is  at  irregulai-  intervals ;  there  is  no  positive  or 
persistent — and  not  even  at  that  place. 

Q.  What  else  is  there  at  that  place   besides   this    black  ? 

A.  Red  silicate  and  franklinite,  red  oxide  and  franklin- 
ite all  mingled  together. 

Q.  All  thrown  together  in  this  one — 

A.  One  opening. 

Q.  What  is  the  width  of  the  deposit  you  speak  of?  30 

A.  About  six  feet. 

Q.  That  was  the  entire  width? 

A.  Yes,  sir;  from  rock  to  rock  was  not  probably  over 
seven  feet,  and  the  ore  material  about  six  feet ;  and  the 
other,  the  different  character  ores  were  banded  in  between 
the  walls. 

Q.  That  granetic  dike  that  you  speak  of,  the  horse,  is  it 
an  unusual  occurence  in  the  vein  as  far  as  you  are  acquaint, 
ed  with  it  ? 

A.  About  the  only  place  it  shows  on    the   surface    is   at   4.0 
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this  opening,  but  further  down  we  find  a  number  of  such 
occurrences. 

Q.  Now,  do  you  know,  was  the  surface  very  much  dis- 
turbed, had  it  been  taken  away  from  tliat  jj-ranetic  horse 
when  you  were  there,  when  you  first  went  there,  when  you 
saw  it  ? 

A.  No.  This  (indicating)  has  been  disturbed,  tlie  nortli 
side  of  the  granetic  horse,  when  I  went  there. 

Q.  And  do  you  know  whether  tlie  ore  on  both  sides, 
10  either  side  of  that  horse,  was  similar  to  the  general  run  of 
that  ore  throughout  the  balance  of  the  out-crop  as  you 
knew  it  on  the  rest  of  the  vein  ? 

A.  Yes,  taken  together,  it  was. 

Q.  You  spoke  of  a  pillar.  In  what  part  of  the  mine  are 
pillars  usually  left? 

The  Court :     For  what  purpose  is  that  ? 
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Mr.  Thompson :  Only  so  far  that  it  tends  to 
explain  that  the  section  from  the  Ding  Dong  pil- 
lar is  fairly  represented. 

The  Court :  Well,  explain  that,  not  the  general 
course  of  mining,  where  they  left  pillars. 

Q.  This  cross-section  which  you  have  taken  from  the 
Ding  Dong  pillar,  is  or  is  not  that  a  fair  representative  of 
the  vein  at  that  point  ? 

A.  It  is  ;  it  is  a  sample  taken  every  six  inches  across  the 
pillar  from  wall  to  wall,  at  that  point  it  is  an  accurate  rep- 
30  resentation  of  what  it  is. 

Q.  And  goes  clear  across  from  wall  to  wall  ? 

A.  From  wall  to  wall. 

Mr.  Thompson  :     Cross-examine. 

Cross-exammatio7i  by  Mr.  R.  H.  McCarter : 

Q.  I  suppose  there  is  no  question  but  what  there  is  sim- 
ply one  vein  on  all  this  locus,  one  vein  ? 
40       A.  That  is  the  understanding,  I  believe. 
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Q.  Yon  don't  find  any  two  separate  and  distinct  veins  ? 

A.  Not  that  I  should  call  two  separate  veins. 

Q.  No ;  it  is  one  mass  of  ore  enclosed  between  two  walls 
of  oan2;ue? 

A.  Two  wails  of  rock. 

Q.  And  you  have  discovered  through  it  here  and  there, 
lenses  of  this  black  f ranklinite  that  you  talk  about  ? 

A.   Yes,  sir. 

Q.  Interspersed  in  ? 

A.   Yes,  sir.  ^q 

Q.  They  are  not  separate,  are  they,  could  not  be  mined 
separately  without  disturbing  the  zinc  ? 

A.  No. 

Q.  Now,  you  spoke  of  having  shipped  away  large  quan- 
tities of  ore  from  these  mines,  what  mine  did  you  refer  to 
— you  also  said  you  were  the  superintendent  of  ^;he  mines 
up  there  ? 

A.  The  due  east  and  west  line  to  the  iron  pin.  Formerly 
we  were  only  mining  fifty  feet  north  from  the  due  east 
and  west  line  to  the  point  marked  in  pencil  just  north  of  20 
No.  4  shaft,  and  after  the  settlement  and  agreement  in 
1884,  we  then  extended  our  operations  to  the  line  of  the 
parallelogram  as  marked  by  the  iron  pins. 

Q.  Who  do  you  mean  by  we  ? 

A.  C.  W.  Trotter. 

Q.  And? 

A.  No  one  else.  I  never  mined  up  to  that  time  ;  since 
that  time  when  I  came  back  in  1889,  I  came  back  with  the 
Lehigh  Zinc  &  Iron  Company. 

Q.  When  you  spoke  first,  you   spoke   as   agent   of   Mr.  30 
Trotter  ? 

A.  Yes,  sir. 

Q.  You  were  in  liis  employ  then  ? 

A.  I  was. 

Q.  That  is  not  the  only  place  you  are  mining  up    there  ? 

A.  That  is  the  only  phice  the  Lehigh  Zinc  &  Iron  Com- 
pany are  mining. 

Q.  You  spoke  of  your  being  the  superintendent  of  the 
mines  ;  I  asked  what  mines  you  are  superintendent  of? 

A.  I  am  superintendent  of  what  was  formerly  known  as  40 
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the  Trotter  mine,  and  then  the  nortli  half,    which    was    af- 
terwards under  the  second  lease,  the  Ding  Dong  shaft. 

Q.  Are  not  you  also  superintendent  of  tlie  Pai'ker  mine, 
tlie  Parker  shaft  that  Mr.  Blake  referred  to  the  other  day  ? 

Mr.  Thompson  ;     I  object. 

The  Court:     What  is  the  object  of  this  ? 

Mr.  R.  H.  McCarter :     He  spoke  of  being  su- 
10  perintendent  of  the  mines,  and  of  a  quantity  of  ore 

being  shipped.     We  want    to    know    whether   all 
that  is  shipped  comes  from  the  locus  tn  quo  ? 

The  Court ;     You  may  ask  that  question. 

Q.  Does  all  the  ore  that  is  shipped  under  your   superin- 
tendency,  come  from  the  locus  in  quo  f 


20 


80 


40 


Mr.  Thompson  :  i  object,  unless  he  limits  in  to 
the  Lehigh  Zinc  &  Iron  Company. 

The  Court :  You  may  answer  the  question. 
Take  an  exception. 

A.  It  does  not. 

Q.   What  proportion  comes  from    this   part,    and    what 
proportion  comes  from  other  places  ? 

Mr.  Thompson  :     I  object. 

The  Court  :  You  may  answer  that.  1  don't 
know  what  the  object  of  it  is,  but  you  may  ask 
the  question. 

Q.  Per  month  ? 

A.  What  period  do  you  cover  ? 
Q.  I  said  per  month  ? 
A.  That  varies  monthly. 

Q.  Well,  take  any  average  month,  take   the  average   of 
the  last  six  months  ? 

The  Court :     I  said  I  would  have  to  admit  that, 
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but  it  would  be  of  no  value  unless  you  get  tbe 
other,  and  I  suppose  it  is  unnecessary  to  take  the 
time. 

Q.  Are  you  acquainted  with  any  other  mine,  on  this 
same  vein,  on  the  same  deposit,  from  which  ore  is  being 
taken  ? 

Mr.  Thompson  :     I  object  to  that  as  irrelevant, 
and  not  cross-examination.  ^^ 

The  Court ;     I  will  exclude  it. 

Mr.  R.  H.  McCarter  :     I  pray  an  exception. 

Q.  Now,  what  ore — 

The  Court :     You  say  on  this  same  vein  or   de- 
posit ? 

Mr.  R.  H.  McCarter  :     Yes,  sir.  20 

The  Court:     Then,  1  will  admit  that. 

Mr.  Collins  :     They  don't    mean    the    locus  in 
quo. 

Q.  Answer  the  question,  please  ? 
A.  I  believe  I  am  ;  yes,  sir. 
Q.  You  are  acquainted.     And  where  is  that  ? 
A.  Well,  there  is  several  other  mines  there,  one  at  least — 
Q.  One  at  least,  northeast  I  refer  to  ?  30 

A.  I  don't  know  which  you  refer  to. 
Q.  I  now  refer  to  one  northeast  from  the   territory    im- 
mediately in  dispute. 

A.  That  (indicating  on  the  map). 

Q.  No,  sir ;  off  northeast. 

A.  There  is  a  mine  not  shown  on  the  map. 

The  Court ;     On  this  vein  or  deposit  ? 

A.  Not  upon  Mine  Hill.  40 


10 
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Q.  Is  not  it  on  the  same  bed  of  ore — now,  come  Mr. 
Yiin  Mater — is  not  it  on  this  same  bed  of  ore,  I  didn't  say 
anything  about  Mine  Ilill  ? 

A.  I  don't  know  tiiat  I  can  positively  testify  to  tliat. 

Q.  What  is  yonr  best  opinion  and  judgment  ? 

Mr.  Thompson  :     Objected  to. 

Q.  Are  not  you  on  record  as  stating  that  it  is  a  continu- 
ation of  this  same  bed  ? 

Mr.  Thompson  :     I  object. 


The  Court :  I  shall  not  be  able  to  overrule  it, 
I  think,  because  this  witness  has  been  asked  about 
these  different  minerals,  and  has  been  compelled 
to  give  their  composition,  from  tliis  same  vein, 
and  if  you  are  of  the  opinion  that  there  is  another 
mine  on  the  same  vein,  from  what  he  says,  you 
may  ask  him  the  constituents  of  the  ores  that 
20  come  from  there. 

Mr.  Collins:     We  pray  an  exception. 

Q.  Is  it  not  your  opinion  that  the  shaft  to  which  I  re- 
ferred, and  which  I  will  for  identification  designate  the 
"  Parker  shaft ;"  is  it  not  your  opinion  that  the  Parker 
shaft  is  a  contiii\iation  of  the  same  bed  of  ore  as  the  one  in 
dispute. 


30 


Mr.  Thompson  :     I  object. 

The  Court :     Take  an  exception. 

Mr.  Thompson:  If  your  Honor  please,  the 
question  is  certainly  objectionable  ;  he  wants  to 
know  if  the  Parker  shaft  is  a  continuation  of  the 
same  vein  of  ore ;  he  has  not  shown  what  the 
Parker  shaft  is. 

The  Court :     I  ruled  once,  I    rule   again  ;  take 
AQ  an  exception. 
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Mr.  Thompson  :     We  take  an  exception. 

Q.  If  I  said  tlie  Parker  shaft.  1  meant  the  ore  bed  there? 

A.  It  is  my  opinion  tliat  it  is  a  continuation. 

Q.  Of  the  same  bed  ? 

A.  There  are  very  good  reasons  for  supposing  so. 

Q.  What  kind  of  ore  do  you  get  from  tlie  shaft  called 
the  Parker  shaft  ? 

A.  Shall  I  describe  the  ore? 

Q.  Yes  ;  you  can  describe  it  ?  I^ 

A.  It  is  a  mixture  of  franklinite  and  silicate. 

Q.  Have  you  any  samples  ? 

A.  No  ;  I  have  not  any  here. 

Q.  Is'otin  your  little  "side  show  "  out  there? 

A.  No  ;  I  think  not. 

Q.  Similar  to  the — 

A.  There  may  be  a  sample  here,  but  I  don't  know  ;  if 
there  is,  I  didn't  bring  it. 

Q.  Similar  to  the  kind  which  you  are  shipping  from 
the  locus  in  quo  f  on 

A.  Yes  ;  very  similar. 

Q.  And  how  much  is  shipped  from  there? 

Mr.  Thompson  :     Objected  to  as   not   cross-ex- 
mination. 

Q.  Just  point  out,  if  you  can,  about  the  position  of  the 
Parker  shaft  on  the  map — and  then  I  will  drop  the  sub- 
ject. 

A.  It  is  about  1,800  feet  in  a  northeasterly  direction 
from  the  No.  4  shaft ;  that  would  take  it,  I  imagine,  some- 
where  near  the  corner  of  the  map. 

Mr.  Collins  :     That  is    the    right    hand    upper 
corner  ? 

\  The  Witness  ;     Yes,  sir. 

Q.  Of  the  ore  which  you  have  shipped  in  such  large 
quantities  from  the  territory  in  dispute,  about  what  propor- 
tion of  silicate  of  zinc  have  you  found  of  it  ?  4.  , 
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A.  That  is,  the  average,  average  shipments  ? 

Q.  On  the  average  ? 

A.  1  think  that  tlie  average  shipments  run,  of  silicate  of 
zinc — I  don't  know  that  I  can  give  you — yes  ;  I  guess  I 
can  ;  I  think  it  is  something  under  thirty,  probably  twenty- 
nine. 

Q.  You  testified  before,  at  the  last  trial,  that  it  was  about 
thirty  ? 

A.  Well,  then  that  is  about  right, 
-lA       Q.  This  large  box  here,  showing  the  different — the  core 
business  ;  if  you  strike  a  rich  vein    of    what   is    known    as 
shot  ore,  that  would  not  be  displayed  in  the  exhibit,  would 
it — it  would  be  all  lost  in  dust? 

A.  In  the  core  it  would  be  ground  to  pieces,  unless  with 
great  care ;  with  great  care  we  might  save  a  little. 

By  the  Court  : 

Q.  Do    you    remember  whether  yon    encountered    any 

there  ? 
20 

A.  We  did  not  in  that  particular  cross-section. 

Further  cross-examination : 

Q.  You  spoke  of    Mr.    Kimble   having   been    with    you 
when  you  took  some  samples  the  other  day  ? 
A.  Yes,  sir. 

Mr.  Collins  :     He  didn't  say  the  other  day. 

30 

Q.  Whenever  it  was — 1  thought  it  was  last  Saturday  ? 

A.  Yes,  sir  ;  lasi  Saturday. 

Q.  And  Mr.  George  ? 

A.  Yes,  sir. 

Q.  What  was  Kimble  doing  there? 

A.  I  don't  know,  lie  was  merely  a  visitor,  a  looker  on,  1 

guess. 

Q.  You  also  spoke  of  taking  some  ore    which   you    pro- 
duced in  this  elongated  box,  the  ore  from  the   Ding    Dong 
4 )    pillar  ? 
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A.  Yes,  sir. 

Q,  Exactly  what  part  of  the  pillar  did  3-011  take  that  from  ? 

A,  The  top  of  tlie  pillar. 

Q.  On  wliich  side  ? 

A.  Well,  it  was  from  neither  side,  it  was  from  right  on 
top,  right  on  the  very  top  ;  a  little  had  been  cutaway  from 
the  top  of  the  pillar,  and  this  was  taken  from  the  exposed 
surface  ? 

Q.  How  wide  is  the  Ding  Dong  pillar? 

A.   Fifteen  or  sixteen  feet.  10 

Q.  The  pillar  itself  ? 

A.  Well,  from  wall  to  wall,  from  hanging  wall  to  foot- 
wall. 

Q.  The  pillar  itself  that  is  left  there  is  only  about  six 
feet,  is  it  not  ? 

A.  Well,  the  highest  portion  of  this  pillar  is  only  about 
six  feet,  and  then  the  pillar  runs  along  nearly  fifty  feet, 
probably,  and  it  is  cut  down  a  little  lower  than  the  higher 
portion. 

Q.  You  took  that  specimen  from  the  extreme  high    por-  20 
tion  ? 

A.  Yes,  sir. 

Q.  Exhibit  Pierce  2,  you  identified  as  having  been  pick- 
ed up  by  you  ;  was  it  loose  and  in  the  sod  ? 

A.  Pierce  No.  2. 

Q.  The  piece  of  black  silicate  you  referred  to? 

A.  There  was  no  Pierce  No.  2  shown  me. 

Mr.  Thompson  :     It  is  exhibit  B.    1,    May    15, 
1895,  and  the  word  "Pierce"  is    written    under-  30 
neath  that. 

Q.  Well,  that  is  the  piece  I  mean  ;  that  I  believe  you 
did  not  find  in  place  ? 

A.  I  did  not  find  it  in  place  when  I  took  a  sample,  I 
found  it  originally  in  place  when  I  mined  it. 

Q.  You  mined  it  and  laid  it  aside  ? 

A.  No,  it  was  some  that  was  mined  a  number  of  years 
ago,  and  thrown  out  upon  the  pile. 

Q.  Thrown  out  from  the  pile  ?  40 
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A.  Tlirowu  out  upon  the  pile. 

Q.  Where  was  it  mined  from  ? 

A.  From  just  north  of  the  Double  Kock  ;  riojlit  here 
(indicating),  between  Greer's  opening  and  the  Double 
Rock. 

Q.  Now,  I  want  to  ask  j'ou  oue  more  question  about  this 
other  affair  up  here,  and  then  I  believe  I  have  done. 
What  is  that  called  ? 

A.  Which? 
^Q       Q.  The  new  shaft? 

A.  The  Parker  shaft. 

Mr.  T.  N.  McCarter  : 

A.  Named  after  our  distinguished  friend  here,  is  it  not  ? 
Q.  In  honor  of  him,  I  believe. 


Further  cross : 

on  Q.  (Handing  witness  samples.)  Look  at  these  two 
pieces  I  show  you,  and  tell  me  whether  they  do  not  look 
like  tlie  ore  you  are  getting  from  there,  or  ore  that  comes 
from  there  ? 

A.  Yes,  they  look  something  like  it ;  1  don't  think  they 
came  from  there. 

Q.  They  look  like  it  ? 

A.  The  same  color. 

Q.  That  green  is  what  ? 

A.  That  green  is  a  mixture  of  silicate  and  franklinite, 
30   with  a  little  spatter  of  red  oxide. 

Q.  Are  they  not  good  zinc  ore  ? 

A.  I  am  not  a  manufacturer  of  zinc. 

Q.  I  ask  you  if  they  are  good  zinc  ores  ;  you  are  an  ex- 
pert on  ores  ? 

A.  I  should  say  they  would  make  a  very  good  zinc  if 
properly  treated. 

Q.  And  they  are  good  zinc  ores,  are  they  not  ? 

The  Court :       You    will   not   pursue    that  any 
An  further. 
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Mr.  Thompson  :     We  object. 

The  Court :     I  exclude  it. 

Mr.  McCarter:     We  would  like  to    have   those 
samples  marked. 

The  Court;     You  may  do  so,  although  I  dou'^; 

know  why  you    want   it   done,    the   witness    says 

they  did  not  come  from  there. 

10 

Mr.  Griggs :     For  comparison,  the  witness  says 

fhere  are  such  ores  there. 

Tlie  Withess  :     Some  such  ores. 

Q.  How  many  feet  does  the  core  represent  in  the  width 
of  the  vein  ? 

A.  About  forty-two  feet  between  the  walls  ;  there  may 
be  a  few  inches  more  or  less. 

20 

Re-direct : 

Q.   How  deep  is  the  Parker  shaft  ? 

A.  975  feet. 

Q.  You  have  spoken  of  the  other  mine  being  on  the 
slope  ;  this  900  feet,  is  that  on  the  slope  ? 

A.  This  is  vertical. 

Q.  That  is  before  you  reach  any  ore  at  all  ? 

A.  Yes,  sir. 

Q.  Was  there  much  flow  of  water  there  ?  3q 

A.  Yes ;  we  had  a  very  heavy  flow  of  water. 

Q.  What  company  is  operating  that  mine  ?' 

A.  The  Sterling  Iron  &  Zinc  Company. 

Q.  Do  they  own  it  ? 

A.  They  lease  it. 

Q.  Do  they  know  approximately  at  what  cost  the  sink- 
ing and  maintenance  of  this  shaft  has  been  made  and  main- 
tained  ? 

A.  Yes;  I  can  probably  give  it  within  $10,000  or 
$15,000.  ,  40, 
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Q.  Well,  what  is  it  ? 

A.  $180,000  or  $190,000. 

He-cross  examination : 

Q,  Who  are  the  manai^ers  and   officers   of   the    Sterling 
Iron  &  Zinc  Cojupany  ? 

Mr.  Collins  :     I  object  to  that  as  irrelevant. 

The  Court :     It  is  exchided. 

Mr.  McCarter:     We  pray  an  exception. 


20 


PROFESSOR  THOMAS  EGGLESTON,  on   the  part 
of  the  defense. 

First  Interrogatory.     ''Please  state  your   are,  residence 
o^  and  profession." 

The  Court ;     I  suppose  the  answer   to   that   is 
not  objectionable  ? 

Mr.  Griggs  :     Perhaps  not,  if  the   rest  is   ma- 
terial. 

Mr.  Collins :     (Reading.) 

"  To  the  first  interrogatory  lie  says  :   I  am  sixty 
4Q  years  of  age—" 


10 
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Mr.  Gri^ofs  ;     That  is  immaterial. 

Mr.  Collins  ;     (Reading.) 

"  My  residence  is  35  West  Washington  Sqnare, 
in  the  city  of  New  York.  1  am  by  graduation 
an  engineer  of  mines,  and  liave  been  for  thirty 
years  professor  of  mineralogy  and  metallurgy  in 
the  school  of  mines  in  Columbia  College,  which  I 
founded." 

Second.  "  Please  state  at  what  scientific  schools,  colleges 
and  universities  in  this  country  and  abroad  you  have 
pursued  your  studies,  and  when  you  were  graduated  there- 
from ? 

"A.  I  have  studied  at  Yale  College,  Yale  Scientific 
School,  the  School  of  Mines  in  Paris,  the  School  of  Mines 
of  London,  the  School  of  Mines  of  Frieberg,  the  School 
of  Mines  at  Berlin,  and  the  Universities  of  Berlin,  Munich, 
Vienna  and  Paris.  I  graduated  at  Yale  College  in  1854, 
and  from  the  School    of  Mines  in  Paris  in  1860." 

Third.  "  Did  you,  in  or  about  the  year  1882,  travel 
abroad  with  any  special  object  in  view  ;    if  so,  what  ?" 

Mr.  Griggs ;     I  object  to  that,  and  the  answer. 

The  Court :     What  is  the  object  of  that  ? 

Mr.  Collins  :  It  is  to  prove  that  even  down  as 
late  as  that  there  was  no  known  process  for  the 
separation  of  franklinite  from  other  zinc  bearing 
minerals,  and  he  went  abroad  to  search  for  one. 

Mr.  Griggs  :  The  objection  to  that  is,  that  it 
does  not  prove  what  counsel  wants  to  prove ;  they 
do  not  ask  him  his  knowledge  of  the  subject. 

Mr.  Collins:  Also  the  context  will  show 
whom  he  went  for  and  how. 

Mr.  Griggs:     That  is  immaterial  also.  ^.q 


20 


30 
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Tlie  Court  :     Wliat  is  the  nintli  iiiterrogittoij  ? 

Mr.  Collins:  The  ninth  interrogatory  is  "If 
3'our  investigations  were  made  for  the  purpose  of 
discovering  a  practical  process  for  the  separation 
of  franklinite  from  other  zinc  bearing  minerals, 
please  state  whether  your  investigations  were 
successful  in  accomplishing  the  object  aimed  at?" 

10  The  Court :     How  do  you   make   that   compe- 

tent evidence  in  this  case  ? 

Mr.  Collins;  Because,  it  tends  to  prove  that  as 
late  as  tiiat  time — of  course,  in  proving  that  the 
thing  was  not  practical  we  are  not  limited  to  any 
period  near  1848,  because  even  in  tiie  advanced 
state  of  the  arts,  if  it  is  not  a  practical  production, 
commercially,  it  is  evidence  tending  to  show  the 
condition  in  1848.     This  tends  to  prove  that  even 

20  in  1882,  when  he  went  abroad — proof  by  a  learn- 

ed professor,  who  is  most  thoroughly  educated, 
and  made  a  special  study  for  the  purpose  of  dis- 
covering any  method  by  which  this  separation  of 
franklinite  from  other  zinc  bearing  minerals  was 
practical)le.  And  the  purpose  of  it  is  to  meet 
the  case  they  attempted  to  make  that  in  1848 — 
their  whole  theory,  if  your  Honor  please,  of  mak- 
ino-  this  silicious  oxide  of  zinc  is  that  the  frank- 
Unite  must  lirst  be  taken  out  of  it,  and    produced 

30  proof  of  some  crude  attempts  to   do  so    by    mag- 

nets. ATid  their  whole  case  rests  upon  the  prac- 
ticable possibility  as  a  commercial  operation,  of 
separation  of  zinc  from  franklinite.  And  here 
we  produce  a  man  standing  at  the  head  of  his 
profession,  to  show  that  it  could  not  be  done,  that 
there  was  no  method  of  doing  it  down  as  late  as 
1852.  And  we  also  show  at  whose  instance  and 
employment  he  made  the  investigation. 

.Q  Mr.  Collins:     At  the  seventh  interrogatory. 
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Mr.  T.  N.  McCarter  :  I  would  like  to  remark 
that  this  whole  subject  is  a  complete  7ion  sequitur. 
It  has  been  proved  over  and  over  again  in  this 
case  that  zinc  bearing  minerals,  which  havefrank- 
linite  with  them,  are  found  nowhere  else  than  in 
Sussex  Count}',  and  this  learned  professor  goes  to 
a  pkce  where  they  are  not  known,  and  have  never 
been  found,  and  ne^er  were,  and  tries  to  find 
some  method  in  use  for  their  separation.  He  is 
asked  whether  he  found  any  in  Europe,  and  he  ^q 
states  that  his  investigations  there  were  unsuccess- 
ful. It  is  the  most  complete  collateral  and  im- 
material issue  that  can  possibly  be  brought  into 
this  case,  and  that  is  saying  a  great  deal.  Now, 
the  proof  is  that  they  are  making  spelter  every 
day,  and  have  been  for  a  long  time  from  this  very 
ore,  and  they  ask  him  whetiier  he  found  any 
successful  way  of  separating  franklinite  from  the 
zinc. 


Mr.  Collins  :  They  all  say  that  the  franklinite 
must  be  taken  out  before  it  can  be  treated,  and 
this  is  to  show  that  there  is  no  practical  way  of 
doing  that. 

The  Court :  It  is  of  so  little  value  I  do  not 
know,  but  I  may  be  a  little  influenced  by  that. 
As  suggested  by  counsel,  examinations  in  Europe 
can  be  of  very  little  value  in  the  evidence  that 
appears  in  this  case,  and  what  investigations  he 
made  in  this  country  are  not  indicated  in  the 
least  degree,  except  in  the  most  general  statement 
that  he  was  engaged  in  investigations  for  a  year 
in  this  country.  Still,  I  will  admit  it.  Take  an 
exception. 


20 


30 


40 
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Mr.  T.  N.  McCarter :     We  take  an  exception. 

Mr.  Collins:  In  answer  to  the  third  interroga 
tor}^,  he  says:  "A.  In  July,  1882,  I  went  to 
Europe  to  study  the  mechanical  and  metallui-^ical 
treatment  of  the  ore  of  zinc,  for  the  purpose  of 
discovering  a  practical  process  for  the  separation 
of  f ran klinite  from  other  zinc  bearing  minerals, 
and  the  economic  reduction  of  the  latter.  I  re- 
.|/v  turned  to  this  country  in  October  of  that  year." 

Fourth.  "  What  American  gentleman,  if  any,  con- 
nected with  ari}^  special  industry  in  this  country,  did  you  at 
that  time  meet,  by  appointment  abroad  "? 

Mr.  Griggs:     We  object  to  that  as  immaterial. 

The  Court :     That  is  immaterial.      Strike   that 
out. 

20  Mr.  Collins  :     We  except. 

The  Court:     Take  an  exception. 

Fifth.  "  Please  name  the  industry  these  gentlemen 
were  particularly  interested  in  and  connected  with,  where 
you  met  them,  and  what  works  or  metallurgical  establish- 
ments, if  any,  you  visited  jointly  with  them  ?" 


30 


Mr.  Griggs  :  1  object  to  that,  except  so  far  as 
he  may  state  what  he  visited,  but  the  early  part 
of  the  question  we  object  to. 

The  Court :  It  ought  to  have  appeared  by  a 
preliminary  question  who  he  was  employed  by, 
then  the  other  would  be  proper. 

Mr.  Collins  :     It  comes  later. 

The  Court :     I  will  have  to  let  this  in  on  your 
assertion  that  later  it  appears  that  somebody  con- 
^Q  nected  with  this  company  is  concerned. 
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Mr.  Collins :  To  the  fourth  interrogator}'  he 
says  :  "I  met  by  appointment  abroad  Mr.  B.  G. 
Clarke  and  Mr.  E.  M.  Squier,"  and  to  the  fifth 
he  says :  "  They  were  interested  in  the  zinc 
industry,  and  I  met  them  by  appointment  in 
London  and  Lieze.  I  visited  with  them  only  one 
works  in  the  vicinity  of  Lieze." 

Sixth.     "  What   description    of   metallurgical   establish- 
ments and  pi'ocesses,  if  any,  did  you  at  that  time  visit  and  -|/^ 
investigate  abroad  ? 

"  A.  I  visited  with  an  assistant  every  zinc  works  in 
Belgium,  but  one,  and  that  of  no  importance,  and  every 
zinc  works  in  Germany  ;  I  also  had  tests  made  at  the 
Government  Ore  Dressing  Works,  at  Clansthal,  in  Ger- 
many, and  at  Prigbram,  in  Bohemia,  and  also  at  the  Ore 
Dressing  Works,  at  Ems,  in  Germany." 

Seventh.  "  How  long,  at  that  time,  did  you  pursue  the 
investigation  referred  to,  and  for  whom  ? 

"A.  I  was  engaged  to  go  to  Europe — "  20 

Mr.  Griggs  :     I  object  now  to  this  answer. 

The  Court :     I  will  take  it. 

Mr.  Griggs :     We  pray  an  exception. 

The  Court :     Take  an  exception. 


30 


40 
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"A.  I  was  engaged  to  go  to  Europe  by  Mr.  B.  G.  Clark, 
and  reported  to  liim  as  an  individual  and  -as  president  of 
the  New  Jersey  Zinc  &  Iron. Company.  1  was  engaged  on 
the  investigation  for  three  months  in  Europe,  and  for  a 
year  in  this  country." 

Eighth,  "  Were  such  investigations  as  you  made  at  tliat 
time  thorough  and  exhaustive?" 

Mr.  Gi'iggs  :     Objected  to. 
Tiie  Court :     Read  it. 

Mr.  Griggs:     We  pray  an  exception. 
:        The  Court :     Take  an  exception. 


20 


"  A.  The  investigations  made  were  thorough  and  very  ex- 
haustive." 

oQ  Ninth.  '*If  your  investigations  were  made  for  the  pur- 
pose of  discovering  a  practical  pi'ocess  for  the  separation 
of  fraiddinite  from  other  zinc  bearing  minerals,  please 
state  whether  your  investigations  were  successful  in  accom- 
plishing the  object  aimed  at  ? 

"  A.  The  investigations  were  not  successful." 

Crotis  examination  read  by  Mr.  McCarter  : 

Tenth.     "  Have  you  ever  been  practically  engaged  in  the 
^0   manufacture  of  zinc  ? 
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"A.  My  only  professional  work  in  the  metallurgy  of  zinc 
has  been  as  consulting  engineer." 

Eleventh.  '•  Did  you  not,  as  the  result  of  your  investiga- 
tions referred  to  in  the  ninth  direct  interrogator}",  ascertain 
that  minerals  of  iron,  which  were  originally  magnetic,  or 
had  been  made  so  by  treatment,  could  be  successfully  sep- 
arated from  the  other  minerals  in  ores? 

"  A.  I  did  not  ascertain  this  in  any  work  I  did  for  Mr. 
B.  G.  Clarke  or  the  New  Jersey  Zinc  &  Iron  Company." 

Twelfth.  "  Did  you  not,  as  the  result  of  your  investiga- 
tions, ascertain  that  there  was  a  practical  process  for  sep- 
arating franklinite  from  the  zinc  bearing  minerals  in  ores? 

"  A.  No.  I  proposed  an  experiment  which  I  thought 
might  be  successful,  and  went  to  Europe  for  the  material, 
but  the  experiment  was  never,  so  far  as  I  know,  made." 


10 
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Newton,  N.  J.,  Friday,  May  31,  1895. 

Thirteenth  Day. 

Continuation  of  the  case  pursuant   to   adjournment. 
10 

JOSEPH   A.  VAN  MATEPw,  recalled  for  further 

Direct  examination  by  Mr.  Thompson  : 

Q.  This  sample  of  "  Van  Mater  black  silicate  "  you  iden- 
tified yesterday,  did  you  or  not   send    any   of   that   away  ? 
(Showing  witness   tags.)     I   call   your   attention    to   some 
labels  ? 
'^^       A.  I  did. 

Q.  To  whom  ? 

A.  The  Lehigh  Zinc  &  Iron  Company  at  Bethlehem. 

Q.  And  when  ? 

A.  About  six  months  ago,  I  guess. 

Q.  A  portion  of  these  pieces  which  you  have   now   pro- 
duced and  proved  ? 

A.  Yes,  sir. 


30 


The  Court:     Which  piece? 

Mr.  Thompson  :     The  "  Van  Mater  black    sili- 
cate," two  pieces  ;  there  were  two  pieces   offered. 


Q.  And  these  were  the — 
A.  The  tags  which  were  attached. 

Q.  The  tags  which  were   attached    to   the   samples   you 
sent? 

A.  Yes,  sir. 

Q.  (Showing  witness  sample.)     I  desire  to  call   your  at- 
40  tention  to  this  sample,  and  ask  you  what  it  is  ? 
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A.  It  is  a  piece  of  the  out-crop  of  the  vein  just  south  of 
the  due  east  and  west  line.  * 

Q.  What  is  the  composition  ? 

A.  It  is  composed  of  franklinite,  silicates  of  zinc  and 
manganese. 

Q.  Did  you  send  any  of  that  away  ? 

A.  I  did. 

Q.  To  whom  ? 

A.  To  the  Lehigh  Zinc  &  Iron  Company,  South  Bethle- 
hem. 10 

Q.  And  when  ? 

A.  At  the  same  time  as  the  black  silicate  was  sent. 

Q.  I  call  your  attention  to  the  specimen  marked  "  George ; 
Greer  opening,"  of  which  Mr.  George  says  he  sent  a  simi- 
lar sample  to  Mr.  McCarter  ;  does  that  occur  in  any  quan- 
tity ? 

A.  It  does  not,  it  is  very. infrequent. 

Q.  What  is  the  proportion  of  mineral  franklinite  in  the 
ore  compared  with  the  other  constituents? 

A.  That  is,  the  ore  of  the  vein  ?  20 

Q.  Yes? 

A.  As  shipped  ? 

Q.  Shipped  ? 

A.  It  is  over  tifty  per  cent.,  varying  from  fifty  to   sixty. 

Cross-examination  by  Mr.  R.  H.  McCarter : 

Q.  That  specimen  of  black  silicate — you  don't  find  much 
like  tliat,  do  you  ? 

A.  Not  a  large  amount.  30 

Q.  How  much  have  you  seen  ? 

A.  Well,  I  don't  know  that  I  can  estimate  how  much,  it 
is  a  comparatively  small  amount. 

By  the  Court : 

Q.  Did  I  understand  you  to  say  it  was  very  infrequent, 
this  black  silicate  ? 

A.  The  laminated  black  franklinite. 

Q.  That  was  what  you  said  it  was —  40 
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A.   Very  frequent ;  yes,  sir. 

Further  cross-examiyiation  : 

Q.  Do  yon  know  where  the  specimen  of  bhick  franklin- 
ite  ore  that  Mr.  George  spoke  of,  and  yon  have  just  referred 
to,  massive  franklinire,  came  from  ? 

A.  Yes,  sir;  it  came  from  north  of  Double  Rock. 

Q.  Didn't  it  come  from  the  Greer's  opening  ? 
IQ       A.  Well,  that  is  north  of  Double  Rock. 

Q.  Yes,  so  is  the  Hamburg  road.  Eow  far  is  Greer's 
opening  from  the  Double  Rock  ? 

A.  I  suppose  Greer's  opening  from  the  Doul)le  Rock  is 
— well,  it  would  run  right  through  the  Double,  Rock,  this 
end  of  it  (indicating). 

Q.  Have  you  ever  made  a  tliorough  examination  of  the 
Greer's  opening,  to  see  how  much  of  that  massive  franklin- 
ite  is  or  was  there  ? 

A.  Well,  I  iiave  mined    there.     That   Greer's   opening 
20  bas  been  mined  down   to  the    Double   Rock    dike,    which 
runs  down  under  ;  the  ore  has  been  taken  out  down  through 
the  rock. 

Q.  How  thorough  an  examination  have  you  made  to  as- 
certain how  much  massive  franklinite  is  or  has  been  there? 

A.  The  only  examination  that  1  iiave  made  is  in  mining 
the  ore  and  taking  the  ore  out.  Of  course,  I  saw  what 
came  out  from  that  place. 

Q.  I  want  to  know  whether  it  is  not  true  that  M^hen  you 
are  mining,  not  with  any  particular  desire  to  ascertain 
30  whether  it  is  massive  franklinite  or  black  silicate,  or  any- 
thin  o-  else,  it  does  not  all  look  so  much  alike  that  unless 
your  attention  was  particularly  directed  to  it  you  would 
not  necessarily  know,  in  mining  itself. 

A.  That  would  not  be  so  in  my  case  ;  it  might  with  a 
person  not  acquainted  with  the  ore. 

Q.  You  were  not  there  all  the  time,  right  down  on  the 
opening  in  the  mine  ? 

A.  ISo  ;  I  saw  practically  all  that  came  out. 

Q.  Yes? 
40       A.  I  was  in. the  openings  every  day. 
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By  Mr.  Tliompson  : 

Q.  Where  does  it  occur  in  tlie  vein  ? 

A.  Rio-lit  close  to  the  ofurnet  on  the  foot-wail. 

Mr.  Collins  :     Very  small  bodies. 

Q.  In  very  small  bodies  ? 
A.  Yes,  sir. 

Mr.  R.  H.  McCarter:     I  was  not  through,  Mr.   10 
Thompson  ;  you  interrupted  me. 

Further  cross : 

Q.  1  want  to  know  whether  in  your  regular  mining 
there,  without  any  particular  desire  in  your  mind  with  the 
casual  observation  that  you  would  make,  could  you  neces- 
sarilj'  have  told  the  difference  between  massive  black  frank- 
linite  and  the  other  ore  which  was  taken  out,  shipped,  the 
black  silicate  1 

A.   Why,  I  certainly  would  notice  the  difference. 

Q.  Sir? 

A.  I  would  certainly  notice  the  difference. 

Q.  Invariabl_y  ? 

A.  Yes,  sir. 

Q.  What  would  the  difference  consist  in  to  a  casual 
observer  ? 

A.  The  difference  between  two  ores  ? 

Q.  Yes? 

A.  One  is — 

Q.  Just  take  these  two  pieces  in  your  hand  and  hold 
them  to  the  jury,  so  that  they  can  see,  and  point  out  to 
them  how  a  casual  observer  would  notice  the  difference  ? 

A.  What  ore  do  you  wish  me  to  refer  to  ? 

Q.  The  black  silicate? 

(Specimen  handed  counsel.) 
Q,  Now,  hold  that  up  to  the  jury —  .^^ 


20 


30^ 
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A.  That  is  tlie  one. 

Q.  Hold  tliat  up  now,  and  let  us  see  how  a  mere  casual 
observer  would  distinguish  between  them,  lying  in  a  pile 
or  heap  ? 

A.  I  remarked  before  that  a  casual  observer  would  not 
notice  the  diiference,  but  I  would. 

Q.  You  would  ? 

A.  Yes,  sir. 

Q.  Looking  casually  ? 
■^Q       A.  Yes,  sir. 

Q.  Over  the  heap  ? 

A.   Yes,  sir. 

Q.  Could  you  tell  how  much  was  one  and  how  much  the 
other,  could  you  tell  them  apart? 

A.  Oh,  there  is  no  difficulty  for  me  to  tell    them    apart. 

Q.  Piled  up  all  in  a  heap,  you  could  by  a  mere  glance 
going  by  tliere,  having  lots  of  things  to  do,  tell  which  was 
one  and  which  was  the  other,  and  how  much  there  was  in 
the  heap.  '1  want  to  know  whether,  casually  looking  as  you 
20  went  by  in  the  performance  of  your  duty  over  this  iiill, 
how  it  was  you  would  distinguish  these  two  ? 

A.  They  were  both  minerals  that  attracted  my  attention 
and  I  was  constantly  on  the  lookout  for  anything  of  that 
kind. 

Q.   Well,  that  is  the  best  answer  you  can  give  ? 

Mr.  Collins :     He  has  not  finished. 

Q.  I  thought  you  had  finished,  excuse  me  ? 

30  A.  The  two  minerals  present  a  different  look  upon  an 
examination  of  the  surface,  and  knowing  where  they  both 
occurred  I  was  constantly  on  the  watch  to  see  if  lie  foimd 
them  in  other  places. 

Q.  Will  you  say  that  if  you  had  been  engaged,  for  in- 
stance, as  you  were,  I  believe,  for  some  time,  in  sinking  the 
Parker  shaft,  and  only  came  there  now  and  tlien  to  the 
property  in  dispute  to  see  how  the  men  were  getting  on 
with  their  work,  and  did  not  know  where  any  piece  in  a 
particular  pile  of  ore  came  from,  except  as  you  saw    where 

40   it  was  located  in  the  heap,  that  a  casual    glance    upon  such 
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an  errand  would  have  enabled  you  to  readily  distinguish  — 

A.  Oh,  I  might  have  passed  two  pieces   lying   like   that 

on  a  pile,  I  might  have  passed  them  and  not  noticed  them. 

Re-direct  examination  : 

Q.  If  you  did  look  you  would  have  immediately    distin- 
guished the  difference  between  them. 

The  Court :     He  has  said  that  so  often  I  do  not  10 
think  the  jury  need  to  be  told  it  again. 

Mr.  Parker  :  We  want  the  minutes  of  the  New 
Jersey  Zinc  &  Iron  Company,  so  as  to  put  in  the 
Taylor  contract. 

Mr.  R.  H.  McCarter  :  What  is  it  you  want  to 
show  ? 


Mr.  Parker :     We  want  to  show  the  ao^reement 
under  which  the  company  was  formed 


»  20 


Mr.  T.  N.  McCarter  :  What  has  that  got  to  do 
with  it. 

Mr.  Parker  :     We  want  to  offer  it. 

Mr.  R..  H.  McCarter :  We  have  the  book,  but 
we  wish  then  to  mention  the  particular  pages 
that  they  want  to  refer  to. 

Mr.  Parker:  We  only  want  the  agreement  be. 
tween  Taylor  and  the  New  Jersey  Zinc  Company, 
by  which  the  company  was  formed.  Your  Honor 
will  remember  that  the  agreement,  as  recorded 
with  tiie  deed,  was  not  signed  by  the  New  Jersey 
Zinc  Company,  and  we  proved  its  existence,  it  be- 
ing signed  only  by  the  stockholders,  the  company 
being  out  of  existence.  We  proved  its  existence 
as  binding  the  plaintiff  as  appears  by  their  own 
minutes,  and  to  save  time  I  ask  for   the  minutes. 


30 


to 
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Mr.  R.  H.  McCarter :  Tlie  Taylor  agreement, 
as  [  understand,  was  not  admitted  before,  and  if 
the  minutes  are  asked  for  tliat  purpose,  of  course, 
while  we  do  not  hold  the  book  back,  it  it  here  for 
any  legitimate  purpose  ;  we  object  to  the  Taylor 
agreement,  and  object  to  the  production  of  the 
minutes  for  that  purpose. 

The  Court :  Upon  a  call  for  the  minutes  you 
must  either  show  some  reason  for  not  producing 
them,  or  else  you  must  produce  them. 

Mr.  Parker:  We  offer  the  agreement  between 
Taylor  and  the  New  Jersey  Zinc  Company,  under 
which  the  present  plaintiff  was  formed,  from  the 
minutes. 

Mr.  T.  N.  McCarter:  We  object  to  the  min- 
utes; it  contains  only  a  copy. 

20  Mr.  Parker :     I  ask  for    those    pages,   Mr.  Mc- 

Carter. Your  Honor  will  remember  that  the 
original  agreement  was  not  signed  by  the  New 
Jersey  Zinc  Company  under  its  seal,  and  tlierefore 
could  not  be  offered,  but  was  signed  by  the  stock- 
holders, the  company  being  out  of    existence. 

The  Court :     Is  the  original  agreement  in  'i 


80 


40 


Mr.  Parker:  The  original  agreement  is  record- 
ed in  the  book  of  miimtes.  We  haven't  it  in  our 
possession.  We  are  proving  it  now  by  the  min- 
utes of  the  company. 

The  Court :     The  minutes  of  what  company  ? 

Mr.  Parker:  The  New  Jersey  Zinc  &  Iron 
Company. 

The  Court :     How  do  they  prove  it  ? 

Mr.  Parker  :     They  prove  it  by  the  minutes  of 
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their  incorporators,  resolving  that  they  purchase — 

Mr.  R.  H.  McCarter  :     One  moment. 

The  Court:  I  want  to  find  out.  I  cannot  tell 
what  is  there  charging  the  company,  unless  I  here 
it,  or  in  some  way  find  out.     Proceed. 

Mr.  Parker:  (Reading.)  "Resolved,  that  the 
company  purchase  all  and  singular  the  I'ight,"  &c., 
"of  the  New  Jersey  Zinc  Company,"  &c. 

Mr.  T.  N.  McCarter  :  Those  are  the  minutes  ; 
they  are  not  the  agreement. 

Mr.  Parker:  "That  this  company  purchase  of 
Moses  Taylor,"  &c. 

Mr.  T.  N.  McCarter:  I  ohject  to  the  counsel 
reading  tiie  minutes  of  this  company  to  the  jur}" 
or  to  the  Court  for  the  purpose  of  showing  a  con-  20 
tract  wliich  is  not  here.  I  do  not  see  how  the 
minutes,  resolution,  or  anything  else  can  be  sub- 
stituted for  that  contract. 

The  (yourt :     I  must  find  out  some  way. 

Mr.  Parker  :  Then  it  proceeds,  "  This  resolu- 
tion is  passed  for  the  purpose  of  carrying  out  the 
provisions  of  a  certain  agreement  dated  the  10th 
day  of  August,  1880."  (Reading  minutes  of 
November  6th,  1880.) 

The  Court :     Now,  that  is  offered. 

Mr.  Parker:  And  tiie  agreement  here  as 
recorded  in  the  minutes  is  offered. 

The  Court ;  What  was  done  with  that  last 
time  ? 


Mr.  Parker  :     It  was  admitted. 


40 
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Mr.  T.  N.  McCarter  :  I  think  not.  I  think 
Mr.  Hull  was  here  and  proved  the  aj^reenient. 

The  Court :     I  will  hear  your  objection. 

Mr.  Griggs :  The  objection,  your  Honor,  is 
that  an  agreement  cannot  be  proved  by  pro- 
ducing the  minutes  of  a  corporation  which  recites 
that  an  agreement  had  been  made.  That  is  not 
the  way  to  prove  an  agreement.  It  is  not  the 
best  evidence. 

The  Court :  Have  you  called  for  the  agree- 
ment ? 

Mr.  Collins  :     Yes,  sir ;  we  have  called   for   it. 

Mr.  T.  N.  McCarter :  Let  us  see  what  they 
have  called  for. 

ar\  Mr.  Collins  :     What  we  call  for  is  the  minutes  ; 

the  agreement  was  appended  to  the  deed. 

Mr.  T.  jST.  McCarter :  I  do  not  remember  that 
they  ever  called  for  that  agreement. 

Mr.  Collins:  These  minutes  were  called  for, 
which  we  now  offer. 


30 


40 


The  Court :  Was  the  agreement  in  the  last 
Trover  case  ? 

Mr.  Parker  :  The  original  agreement  was  pro- 
duced by  Mr.  Hull ;  it  was  not  admitted,  because 
it  was  not  signed  by  the  New  Jersey  Zinc  Com- 
pany. 

The  Court :     Was  it  in  the  last  trial  ? 

Mr.  Parker  :  It  was  proved  on  the  last  trial 
from  the  minutes,  in  just  the  same  way  as  it  is  in 
the  Trover  case. 
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The  Court:  I  fail  to  see  liow  this  copy  in 
these  minutes  can  be  evidence  of  the  existence  of 
a  contract.  The  best  evidence  is  the  contract. 
Had  that  been  called  for,  I  think  this  would  have 
been  admissible. 

Mr.  Parker  :     We  call  for  the  contract. 

Mr.  R.  H.  McCarter  ;  We  haven't  it ;  it  never 
was  in  our  possession.  ^  „ 

Mr.  Collins :  That  obviates  the  necessity  of 
formal  notice. 

The  Court :     Does  it  ? 

Mr.  Collins  :  We  are  proving  the  ratification 
of  it  by  the  minutes  of  the  New  Jersey  Zinc  & 
Iron  Company,  they  are  not  parties  to  it. 

The  Court :     Well,  I  will  take  it.     Take  an  ex-  20 
ception.     Now,  what  do  you  want  to  do  with    it? 


30 


Mr.  T.  N.  McCarter :  One  moment,  if  your 
Honor  please.  Does  the  Court  admit  this  paper 
without  hearing  us  upon  it  ? 

The  Court :  Well,  1  thought  I  had  heard  a 
good  deal  of  opposition  about  it. 

Mr.  T.  N.  McCarter :     What  I  urge  upon  the   4.9 
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Court  is  the  weiieral  rule  of  law,  which  i-c'(|iiii'es 
the  production  of  the  paper,  or  if  you  undeitaUe 
to  substitute  a  copy,  or  secondary  evidence;,  you 
must  account  for  its  non-production.  The  only 
way  in  which  tliey  liave  sought  to  account  for  its 
non-production  is  to  call  upon  us  to  produce 
certain  minutes,  and  we  produced  them,  and  by 
them  they  propose  to  prove  a  copy  without  pro- 
ducing the  original,  or  undertaking  to  find  any- 
10  body  who  has  the  original.       They    never    called 

upon  us  to  produce  it,  and  it  is  not  here.  1  don't 
thiidv  this  case  ought  to  be  tried  on  any  other 
principles  of  law  than  those  which  prevail 
generally,  and  because  it  was  admitted  on  the 
last  trial  (if  it  was),  is  no  reason  why  it  should  be 
admitted  now  if  there  is  a  legal  objection  to  it. 
I  have  heard  no  answer  from  the  other  side  to 
our  suggestion  that  the  best  evidence  the  case  will 
permit  of  must  be  produced. 

20 

The  Court :     This  is  not    an   agreement    which 

in  itself  binds  the  plaintiff  or  defendant  ;  it  is  an 
agreement  between  other  parties,  and  the  eflEect 
of  this  evidence  is  the  recognition  of  the  existence 
of  an  agreement  between  those  other  parties  by 
the  present  plaintiff,  and  on  that  ground  I  ad- 
mitted it  in  the  Trover  case,  and  I  think  I  did 
in  the  last  trial  of  this  case. 

Mr.    McCarter:       Does  the   Court   admit    the 
30  aofreement  ? 

The  Court:  I  admit  the  minute  including  the 
recognition  of  the  agreement  of  which  a  copy  is 
appended  to  the  minutes. 

Mr.  T.  N.  McCarter  :     We  pray  an    exception. 

The  Court:     Take  an  exception. 


40 
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Mr.  Parkei- ;  The  inimites  are  not  paged,  but 
I  offer  the  minutes  of  November  6,  1880,  to  the 
end  of  the  agreement,  as  recorded. 

Mr.  T.  N".  McCarter  :  Note  our  exception,  Mr. 
Stenographer, 

The  Court  :     It  has  ah-eadj'  been  allowed. 

Mr.  Parker ;  The  agreement  from  page  265,  -.q 
made  on  the  10th  of  August,  1880,  between  Moses 
Taylor  on  one  side  and  the  New  Jersey  Zinc 
Company  and  its  stockholders  on  the  other  side. 
It  recites  suits  between  the  two  parties  about  the 
ores  and  minerals  on  Mine  Hill,  and  that  it  is  de- 
sired that  such  litigation  should  be  ended  by  con- 
8oHdati®n  and  union  of  the  interests  of  tiie  parties. 
It  agrees  first,  that  a  new  corporation  shall  be  or- 
ganized with  a  capital  of  $3,040,000. 

Second.  That  the  New  Jersey  Zinc  Company 
will  transfer  to  that  new  company  all  its  title  to 
works,  tools,  implements,  machinery,  furnaces, 
real  estate,  mineral  rights,  franchises,  and  all  the 
business  of  the  New  Jersey  Zinc  Company,  not 
to  include  ore  mined  up  to  the  time — 

The  Court :  Do  not  read  any  more  than  is 
necessary. 

Mr.  Parker:  Yes,  sir;  and  the  title  to  all 
leases  and  patents. 

Third.  That  Moses  Taylor  will  convey  to  the 
new  company  all  his  interest  in  Mine  Hill,  sub- 
ject to  his  contract  with  the  Passaic  Zinc  Com- 
pany, and  reserves  what  ores  he  has. 

Fourth.  That  Moses  Taylor  shall  discharge, 
cancel  and  extinguish  his  claim  against  the  New 
Jersey  Zinc  Company  in  his  suit  against  them.         49 
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Fiftli.  That  lie  shall  pay  the  New  Jersey  Zinc 
Company  $10(>,00i). 

Sixth.  That  the  personal  property  of  the  New 
Jersey  Zinc  Company  shall  be  distributed  among 
its  stockholders. 

Seventh.  That  the  parties  of  the  second  part,  the 
New  Jersey  Zinc  Company,  shall  indemnify  and 
save  harmless  the  said  Moses  Taylor  and  those  ac- 

■]_Q  quiring  stock  in  such  new  corporation  under    this 

agreement,  and  such  new  corporation,  against  the 
alleged  claims  against  said  New  Jersey  Zinc  Com- 
pany, and  of  said  Charles  W.  Trotter  and  James 
L.  Curtis,  or  those  claiming  under  them,  to  the  ex- 
tent of  $50,000  for  ores  taken  from  the  propei'ty 
known  as  Mine  Hill,  and  all  the  said  claims  that 
may  be  establisiied  in  excess  of  that  sum,  if  ai)y, 
are  to  be  assumed  and  paid  by  the  said  new  cor- 
poration, and  if  such  claims  can  be    liquidated    or 

20  satisfied  for  less  than  $50,000  (and  which    sum    is 

to  be  deposited  by  the  party  of  second  part  in  the 
Farmers'  Loan  &  Trust  Company  of  New  York, 
in  the  joint  names  of  said  New  Jersey  Zinc  Com- 
pany and  said  new  corporation),  so  much  of  the 
last  mentioned  sum  as  is  not  needed  for  that  pur- 
pose shall  go  back  to  the  New  Jersey  Zinc  Com- 
pany. 

Eighth.     The  New  Jersey  Zinc  Company  stock- 
holders are  to  receive  $1,500,000,  or    one-half    of 
^"  the  new  corporation. 

Ninth.  Moses  Taylor  gets  for  iiis  righs  on 
Mine  Hill  and  for  his  claim  against  the  New  Jei-- 
sey  Zinc  Company  the  other  $1,500,000.  The 
otlier  $iO,000  to  be  subscribed  in  cash  by  each. 

Tenth.  The  agreement  to  be  perfected  by  Mr. 
McCarter  as  counsel  for  Moses  Taylor,  and  Wil- 
liamson Whitehead  as  counsel  for  the    other. 


40 


Eleventh.     That    if    the   stockholders   of   the 
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New  Jersey  Zinc  Coinpatij'  don't  agree,  the  prop- 
erty shall  be  sold  and  the  proceeds  divided — that 
is  of  no  importance,  I  think,  sir. 

The  fifteenth  ought  to  be  read,  I  suppose  : 

"  And  this  agreement  having  been  entered  in- 
to upon  the  principal  of  compromise,  it  is  ex- 
pressly agreed  and  understood  that  nothing  herein 
contained,  or  to  be  performed  in  pursuance  tliei-e- 
of,  shall  be  deemed  or  construed  as  an  admission  iq 
on  the  part  of  either  party  of  the  right  or  title  of 
tiie  other  heretofore  in  dispute,  or  that  the  title 
of  the  New  Jersey  Zinc  Company  does  or  does 
not  embrace  the  minerals  claimed  by  said  Taylor 
in  said  suits." 

Mr.  McCarter  :  I  iiope  the  Court  will  excuse 
me.  The  whole  case  shows  that  the  agreement 
was  never  excluded  by  the  New  Jersey  Zinc  Com- 
pany on  the  face  of  it,  and  in  fact  it  was  not.  20 

The  Court :     Call  the  next  witness. 

Mr.  Griggs  :  Would  it  be  proper  to  ask  coun- 
sel who  has  just  recited  this  agreement,  what  parts 
they  rely  on,  or  consider  appropriate  in  this  case  ? 

The  Court  :  At  the  the  proper  period  it  will 
be. 

Mr.  Parker  ;  I  desire  to  offer  now  the  record 
of  the  Taylor  suit  against  the  New  Jersey  Zinc 
Company,  which  has  been  produced  here  by  the 
witness.     That  was  excluded  at  the  last  trial. 

Mr.  R.  H.  McCarter  :     We  object. 

Mr.  Parker  :  It  was  opened  by  Mr.  McCarter, 
thoroughly. 

The  Court :     I  do  not  think  it  is  rendered  com-  49 
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petent,  because  it  was  used  as  part  of  the  liis- 
tury  of  the  whole  hill  by  plaintiff's  counsel  in 
openin<^,     1  will  exclude  it.      Take  an  exception, 

Mr.  Parker:  I  desire  likewise  to  offer  the 
deeds  by  which  title  was  conveyed  from  Curtis 
through  the  New  Jersey  Zinc  Company,  Moses 
Taylor,  to  the  New  Jersey  Zinc  and  Iron  Com- 
pany. That  is,  their  Taylor  title,  which  was  men. 
-iQ  tioned  in  the  agreement. 

Mr.  K,  H,  McCarter :     We  object. 

Mr,  Griggs  :     What  is  the  object  of  that  ? 

Mr.  Parker  :  Wliy,  the  object  is  perfectly  plain. 
It  is  to  show  that  the  New  Jersey  Zinc  Company 
surrendered  to  Moses  Taylor,  that  they  put  in  not 
only  their  mine  at  Sterling  Hill,  but  all  their 
works  at  Newark,  for  one-half  the  corporation, 
20  and  submitted  to  the  franklinite  title.  He  got  half 

of  the  new  corporation  by  means  of  merely  the 
title  on  Mine  Hill,  It  is  one  of  the  acts  of  acquies- 
ence,  one  of  the  facts  in  the  history  of  the  case  on 
which  the  parties  relied  in  taking  hold  of  it. 

The  Court :     Excluded.     Take  an  exception. 

Mr.   Parker  :     I  except,  if   yon    please.     With 
your  Honor's  leave  I  will  give  the   particulars   of 
3Q  these  deeds  to  the  stenographer. 

The  Court :     It  depends  on  the  consent  of   the 
other  side. 


40 
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FREDERICK  A.  CANFIELD,  sworn  for  the  defendant. 

Direct  €xaminati<>7i  by  Mr.  Parker  : 

Q.  Mr.  Caniield,  what  is  yonr  profession  ? 

A.  Mining  engineer. 

Q.  Where  do  you  live  ? 

A.   Dover. 

Q.  Have  you  had  any  practice  of  your  profession  in  this 
State  ?  10 

A.  I  liave,  for  tlie  last  23  years. 

Q.  And  have  you  given  any  study  to  the  mineral  sources  ■ 
of  this  State  ? 

A.  I  liave,  very  fully. 

Q.  During  what  peried  of  time? 

A.  Well,  I  can  hardly  say  when  I  began,    but    I    should- 
think  it    was  about    thirty-two    or    thirty-three   years    ago 
when  I  commenced,  and  I  have  continued  ever  since. 

Q.  Have  you  had  any  practical  experience  of  tiie  work- 
ing of  mines  in  this  State  also?  20 

A.  I  have,  yes,  sir;  particularly'  in  the  iron  mines. 

Q.  And  in  this  region  of  Mine  Hill  and  Sterling  Hill, 
the  Wallkill  valley? 

A.  Only  in  a  general  way,  not  actively. 

Q.  When  did  you  first  know  tliose  deposits? 

A.  About  1864,  I  think. 

Q.  Wiiat  study  did  you  give  to  them  at  that  time  ? 

A.   Well,  I  was  merely  collecting  specimens  at  that  time, 
I  did  not  commence  to  study  tiie  region  until  about  1870, 1- 
think, '70  to '75.  30 

Q.   And  since  then   what  study  have  you  given  to  it? 

A.  I  have  been  there  frequently  since,  in  the  practice  of 
my  profession. 

Q.  Now,  in  reference  to  tiiese  mines,  that  is  those  on 
Mine  Hill,  the  vein  of  ore  there,  will  j'ou  describe  it  and 
its  constituents? 

A.  Well,  it  is  a  long — the  hill  I  should  think  was  about 
150  to  160  feet  higher  than  the  valley  on  either  side.  Near 
the  top  of  the  ridge,  on  the  west  side  of  the  ridge  is  a  long 
out-crop  extending  1  should  think  about  half  a  mile.     It  is     <• 
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enclosed  on  either  side,  generally,  by  limestone.  This  out- 
crop is  very  dark  colored,  at  tirst  glance  yon  would  say  it 
was  black,  and  it  is  quite  nniforin  in  color  from  one  end  to 
the  other  as  far  as  I  have  been  able  to  examine  it.  There 
is  some  of  the  original  out-crop  in  existence  still,  but  for  a 
long  distance  the  out-crop  has  been  taken  away  in  the  pro- 
cess of  mining  for  the  ores.  The  vein  makes  a  fold  at  the 
south  end — I  should  say  before  that  that  this  hill  runs  gen- 
erally northeast  and  southwest.  At  the  southwest  end  of 
^Q  the  ore  beds,  the  bed  makes  apparently  a  turn  ;  really  it  is 
a  fold  in  the  original  bed  of  metaliferous  material,  so  that 
the  edges  of  that  fold  are  so  related  to  the  surface  of  the 
hill  that  at  the  tirst  glance  it  looks  as  if  it  was  a  split  in  tlie 
vein,  or  two  veins  running  together.  The  constituents  of 
this  vein  vary  considerable ;  in  some  places  there  was  a 
considerable  red  oxide  of  zinc  vein,  in  other  places  tliere 
was  silicate  of  zinc,  other  places  franklinite  ;  but  it  is  all 
mixed  with  silicate  of  manganese,  in  fact,  two  silicates  of 
mano-anese  which  vary  in  different  parts  of  the  hill.  There 
20  were  also  found  a  great  varity  of  n)inerals  which  were  not 
reported  as  ores  ;    merely  had  scientific  value. 

Q.  Mr.  Canfield,  you  have  examined  the  part  of  the  vein 
in  dispute  in  this  case,  marked  green  on  the  map  ? 

A.  I  have. 

Q.  Is  there  appreciable  amount  of  red  oxide  in  that  vein  ? 

A.  There  is  not. 

Q.  What  is  the  principal  mineral  ? 

A.  Franklinite  and  silicate  of  zinc  and   manganese    min- 
eral. 
30       Q.  Now,  which  one  is  the  principal  mineral,  in  the  most 

quantity  ? 

A.  Silicate  of  zinc. 

Q.  More  than  franklinite? 

A.   At  present  I  tliink  there  is,  but  nearer  the  surface    I 
think  there  is  more  franklinite. 

Q.  Was  tliere  any  red  oxide  in  that  vein  at  any  time? 

A.  In  the  part — 

Q.  Not  in  that  part  but  in  any  part  of  the  vein,  of  the 

Mine  Hill  vein  ? 
40       A.  In  any  part  of  the  vein  ;  yes,  sir. 
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Mr.  T.  N.  McCarter:  The  witness  should  con- 
fine liimself  to  his  own  knowledge. 

Mr.  Parker:  I  am  speaking  of  his  own 
knowledge. 

The  Witness :  I  did  not  know  which  you 
referred  to,  there  was  red  oxide  in  the  Southwest 
opening,  there  was  red  oxide  in  the  Weights  and 
Measures  opening,  and  there  seemed  to  be  a  great 
deal  of  red  oxide  in  the  Hamburg  road  opening-   10 

Q.  Is  there  red  oxide,  you  say,  up  near  the  Hamburg 
road  ?  ,, . 

A.  Yes,  sir. 

Q.   You  saw  that  up  there? 

A.  I  did,  plenty  of  it. 

Q.  What  were  they  doing  with  it? 

A.  They  were  mining  it  and  shipping  it  away. 

Q.  In  what  quantities? 

A.  I  could  hardly  tell  ;  by  the  carload   lots,    I  suppose  ;  20 
no,  not  by  the  carload  lots,  I   think   they   were  hauling  it 
either  to  Woodport  or  the  Ogden  mine. 

Q.  When  was  this  ? 

A.  In  1866  ;  I  was  there  every  day  almost  for  a  month, 
in  October,  1866,  and  passed  this  mined  frequently,  at  one 
time  I  passed  it  every  morning. 

Q.  Was  this  red  oxide  in  a  separate  streak  or  mixed  in 
with  franklinite? 

A.  I  did  not  go  into  the  mine,  I  saw  it   on    the   pile   as 
they  dumped  it  from  the  cars  near  the  engine  house,  close  3Q 
to  the  Hamburg  road. 

Q.  And  that  pile  consisted  of  what  ? 

A.  Principally  red  oxide  of  zinc. 

Q.  Did  you  take  a  specimen  of  the  red  oxide  of  zinc  at 
that  time  ? 

^.  I  did, 

Q.  (Specimen  handed  witness). 

A.  This  is  a  piece  that  I  took  from  the  pile  of  ore  at  the 
Hamburg  mine,  in  October,  1866 ;  it  has  been  in  my 
possession  ever  since.  4.Q. 
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Q.  As  to  the  pile,  the  comparison  of  that  piece  witli  the 
pile? 

A.  There  was  a  g;reat  deal  of  that  ore  there,  enough  to 
characterize  the  color  of  the  pile,  inake  it  red — as  red  as 
this  nearly.  There  were  other  minerals  tliere  besides  tliis, 
but  this  was  a  fair  sample  of  the  red  oxide. 

Q.  A  fair  sample  of  the  red  oxide  ? 

A.  Yes,  sir. 

Q.  How  does  it  compare  in  color  with  the  red  oxide  of 
;^0   Sterling  Hill? 

A.  It  is  more  yellow.  But  I  would  say  that  there  were 
other  portions  of — other  samples  that  were  of  a  darker  red 
than  that,  but  they  were  comparatively  rare. 

Mr.  Parker :     I  ask  that  that  be  marked  "  Can- 
lield,  No.  1." 

Q.  Mr.  Catifield— 

A.  May  I  correct  a  statement  I  made  a  few  minutes  ago 
20  about  the  ore  ? 

Q.  Yes? 

A.  I  think  there  is  more  franklinite  in  that  ore  than 
there  is  willemite,  judging  from  my  experience  in  separa- 
ting it. 

Q.  And  franklinite  is  the  princij)al  mineral   in   the  ore? 

A.  The  principal  ingredient. 

Q,  You  are  speaking  of  the  ore  in  the  disputed  part  of 
the  vein  ? 

A.  I  am  speaking  of  the  ore  as  I  know  it  to-day. 
30        Q-  Something  has  been  said  in   this  case   about    the    use 
by  the  Mercer  Company,  of  Trenton,  of  a    silicate  of  zinc 
deposit  from  Sterling  Hill.     Do  you  know  anything  about 
that  deposit  ? 

A,  I  do  ;  I  saw  it,  I  think,  before  it  was  opened — yes,  I 
saw  it  before  it  was  opened,  and  I  saw  it  while  it  was  being 
worked,  and  I  have  seen  it  since, 

Q.  Is  it  at  all  like  the  ores  in  this  vein  ? 

A.   Not  at  all. 

Q.  How  does  it  differ  ? 
40       A.  The  ore  is  generally  of  a  brownish  white,   and    some 
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of  it  is  pure  white,  very  white  indeed.  It  has  no  resem- 
blance ut  all  to  the  ores  of  Sterling  Hill, 

Q.  Does  it  contain  any  franklinite? 

A.  It  does  not. 

Q.  (Showing  witness  sample.)     What  is  this? 

A.  That  is  a  sample  of  the  hych-ated  silicate  ore  from 
Sterling,  that  I  got — well,  I  think  at  least  fifteen  years  ago. 
It  represents  the  ore  very  well,  it  is  not  the  richest,  it  is 
not  the  leanest. 

Q.  How  did  tliat  occnr,  in  a  vein  or  in  a  pocket?  JO 

A.  It  occnrred  in  a  great  pocket  in  the  limestone.     ' 

Q.  A  special  deposit  or  a  regular  vein  ? 

A.  It  was  merely  a  great  cavity  of  the  limestone  that  had 
been  filled  in  with  this  inaterial,  as  a  secondary  formation  ; 
it  had  nothing  to  do  with  the  limestone,  it  was  entirely  in- 
dependent, except  as  the  limestone  Iield  it  together  in  a 
bed. 


20 


Mr.  Parker  :     I  offer  that  as  "  Canfield,  No.  2.'' 

Q.  By  the  literature  which  you  have  studied,  did  you  ob- 
tain or  find  descriptions  before  1848,  or  a  few  years  subse- 
quent thereto,  of  the  mineral  resources  of  Sussex  County, 
and  especially  of  Mine  Hill? 

A.  I  did  ;  I  found  a  great  many  of  them.     Some  were — 

Mr.  Griggs  :     We  object. 

Q.  State  what  books  or  articles  you  found  that  you  con- 
sidered standard  on  that  subject  ? 

Mr.  Griggs;  In  answering  the  question  we 
object  to  his  stating  the  contents  of  any  of   them. 

Mr.  Parker :  I  propose  to  have  the  witness  de- 
scribe these  books,  as  to  whether  they  were  de- 
scriptions mineralogicallj,  or  whether  they  were 
descriptions  of  the  country  and  its  resources,  but 
not  in  the  words  of  the  book. 

Mr.  Griggs  ;     That  is  proper.  ^^q 


30 
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20 


30 
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Mr.  T.  N,  McCarter  :  Not  the  contents,  excep- 
ting so  far  as  they  are  descriptive  of  what  the  ar- 
ticle is. 

Mr.  Parker  ;  Yes;  I  want  to  know  what  the 
book  is,  a  description  of  the  book. 

Mr.  T.  N.  McCarter:  So  that  we  cajx  identify- 
it,  that  is  all,  not  the  contents.  \  ,.   T, 

A.  May  I  refer  to  memoranda? 

Q.   Yes  ;  your  own  memoranda  ? 

A.  The  lirst  reference  I  find  to  any  of  the   ores   of    this 
region,  was  in  an  article,  by    Dr.    Bfuce,  in    the    American^ 
Mineralogical  Journal,  Vol.  1,  page  96,, published  in  1814, 
in  which  appears  the  first  description — 

Mr.  Griggs :     No  ! 

Q.  Well,  the  title  of  the  article. 

Mr.  Griggs  :     We  object. 

The  Court :  I  exclude  the  title  as  being  part 
of  the  contents  of  the  book  or  paper,  whatever  it 
is.     You  may  identify  it. 

Q.  Go  on  with  your  statement  of  the  authorities,    under 
the  rulmg  of  the  Court. 

The  Witness ;  Do  I  understand  I  am  not  al- 
lowed to  sive  the  substance  qf  the  article? 

The  Court :     Yes. 

Mr.  Parker  :     To  that  I  except. 

The  Court ;     Take  an  exception. 

The  Witness  :  May  I  give  the  title  of  the  au- 
thority? 


.1 
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Th^  Court ;     I  will  rule  upon  that   when    it   is 
■   presented.     I  have  ruled  that  yon  could  not  give 
the  title  of  this  article. 

The  Witness  ;  In  1819,  Berthier,  a  French 
scientist,  published  an  article  on  two  ores  of  this 
region. 

,Mr.f  Grio;o;s  ;  We  do  not  obiect  to  the  witness 
stating  the  title  of  any  book,  uQ-r  of  the  last  one, 
which  we  did  object  to  then. 

The  Court :  The  Court  ruled  upon  the  infor- 
mation that  you  had  objected.  . 

Mr.  Griggs:  We  did,  but  on  consideration  we 
withdraw  that  objection,  and  will  not  make  it  in 
the  future. 

The  Court :     Proceed,  and  give  the  title  of  the 
article.     This  is  not  done  by  the   consent   of   the  20 
Court,  but  is  admitted  by  consent  of   the   parties. 

Mr.  Collins :     Give  the  previous  one,  first. 

A.  The  American  Mineralogical  Journal,  Vol.  1,  page 
96,  published  in  1814.  There  Dr.  Bruce  first  described 
i-ed  oxide  of  zinc. 

Mr.  T.  N.  McCarter  :  That  is  not  the  title  of 
the  article,  is  it  ? 

30 

The  Witness :  I  cannot  give  you  the  exact 
title,  I  can  give  you  the  reference. 

In  the  Annals  Des  Mines,  published  in  1819, 
and  translated  and  published  in  the  American 
Journal  of  Science  in  1820,  Berthier,  a  French 
scientist,  describes  red  oxide  of  zinc — 

Mr.  Griggs  :  Now,  if  your  Honor  please,  all  I 
meant  to  say  was  that  where  there  was  a  book   or   ,f^ 
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something  of  that,  kind,  the  title  of  tlie  book  or 
article  might  be  given  for  the  purpose  of  identifi- 
cation. It  seeined  to  me  that  perhaps  our  objec- 
tion on  that  score  might  be  open  to  an  allegation 
of  error,  and  I  only  wanted,  for  tlie  purpose  of 
identification,  tu  consent  that  the  witness  might 
state  the  title  of  the  book  or  article. 

Tiie  Court ;     By  the  consent  of  the  parties  you 
1^0  may  do  that,  Mr.  Canfield. 

The  Witness:  In  the  American  Journal  of 
Science,  Yol.  V,  No.  1,  Art  V,  page  30,  tiiere  is 
an  article  by  James  Pierce,  entitled.  Geological 
Description  ;  no,  I  can't  give  you  the  exact  title. 
It  is  a  geological  description  of — 

The  Court :     What  is  the  date  of  that  ? 

The  Witness :     1821. 
20 

Q.  Geological  description  of  what  region  ? 

A.  Of  the  region  from  Paterson  to  Franklin  and  Ster- 
lino-,  including  the  highlands — that  part  of  the  highlands 
of  New  Jersey. 

In  the  American  Journal  of  Science,  Vol.  V, 
No.  2,  article  V,  published  in  1821,  Thomas 
Nutall  gives  a — 

30  Mr.  Griggs  :     Give  the  name,  if  there  is  a  title  ; 

I  object  to  your  stating  what  he  gives. 

The  Witness:  In  the  Journal  of  the  Academy 
of  Natural  Science,  published  in  Philadelphia  in 
1821,  Vol.  2,  page  277,  there  is  an  article  by  Van- 
Uxem  and  Keating. 

Q.  On  what  subject  ? 
^^  Mr.  Griggs:     Well,  the  title  only. 
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A.  "  Geology  and  Mineralogy  of  Franklin  and  Sterling" 
-that  is  the  pith  of  it. 

In  the  Journal  of  the  Academy  of  Natural 
Science  published  in  Philadelphia,  1824,  Vol.  IV, 
VanUxern  and  Keating  published  another  article. 

Samuel  Robinson  published  a  catalogue  of 
American  Mineralism  in  1825,  and  on  pages  162  to 
1T4  it  contains  the  part  that  I  read.  -.^ 

November  21st,  1827,  Dr.  Samuel  Fowler  writes 
a  letter — 

Mr.  Griggs  :     We  object  to  that. 

The  Witness  :     To  Dr.  Phillips. 

Mr.  Grisors  :     That  is  not  an  article  nor  a  work. 

The  Court :     I  will  take  it  as  showing  what  in-  20 
formation  he  had. 

Mr.  Griffffs  ;  Then  he  wrote  a  letter — in  that 
respect  I  don't  object. 

The  Witness:  In  1832,  Dr.  Fowler  wrote  a 
letter  to  Benjamin  Silliman,  published  in  the 
American  Journal  of  Science,  Vol.  21,  page    319. 

In  1834,  Thomas  F.  Gordon  published  a   Gaza-  30 
teer  of  the  State  of  New  Jersey.     I    read   certain 
parts  of  that. 

In  1836,  Henry  D.  Rogers  published  a  report 
of  the  Geological  Survey  of  New  Jersey  ;  the  ar- 
ticle that  I  read  appeared  on  page  118. 

In  1840,  Henry  D.  Rogers  published  the  final 
report  of  the  Geological  Survey  of  New  Jersey. 
I  read  pages  69  and  70.  4.(j 
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III  tlie  American  Journal  of  Science,  Yol.  48, 
page  251,  published  in  1845,  I  read  an  article  by 
Francis  Alger. 

In  1854,  Kitcliel  published  the  first  annual  re- 
port of  the  Geological  Surv^ey  of  New  Jersey ;  I 
read  pages  38  and  34. 

In  L855  he  published  the  second  annual   report 
of  the  Geological  Survey  of  New  Jersey,  and  the 
^^  third  in  1856. 

In  1868,  Dr.  George  II.  Cook— 

Q.  I  don't  know  whether  that  would  be  admissible  un- 
der the  Court's  ruling?  Well,  in  1868,  if  there  is  no  ob- 
jection ?     Go  ahead  ? 

A.  In  1868,  Dr.  George  H.  Cook,  State  Geologist,  pub- 
lished a  report  on  the  Geology  of  New  Jersey,  and  I  read 
page  671. 
20  Q.  In  the  literature  that  you  have  mentioned  before 
1848,  how  fully  is  this  region,  and  especially  Mine  Hill, 
its  minerals  and  ore  veins  described  ? 

Mr.  T.  N.  McCarter  :     Objected  to. 

The  Court ;     That  is  competent. 

A.  They  are  very  fully  described. 


30 


Mr.  T.  N.  McCarter  :  We  pray  an  exception. 
I  supposed  the  contents  of  the  books  were  ex- 
cluded. 


40 
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The  Court':  So  tliey  are;  the  question  was 
how  fully  ;  it  is  simply  a  question  of  extent,  and  he 
answered  the  question  that  they  are  fully  described. 

Q.  How  fully  do  these  articles  discuss    the   availability 
of  these  various  minerals  for  commercial  use  ? 

Mr.  McCarter :     Objected  to. 

The  Court ;     I  think  that  is  not  admissible. 

10 

Mr.  Parker  :     "We  pray  an  exception. 
The  Court;     Take  an  exception. 


20 


Q.  From  your  study,  are  you  able  to  form  an  opinion  as  . 
an  expert,  what  ore  on  Mine  Hill  was  in    1848    reasonably 
deemed  fit  to  mine  for  zinc? 

Mr.  R.  H.  McCarter  :     That  is  objected  to.  30 

Mr.  Parker  :  I  will  withdraw  the  question  for 
the  present.^  I  mean  to  put  it  in  another  form 
hereafter. 

Q.  Can  you  form  an  opinion  from  these  papers  what  ore 
on  Mine  Hill  was  in  1848,  and  before  that  time,  known 
and  designated  as  franklinite  ore  ? 

Mr.  T.  N.  McCarter  :     Objected  to.  49 
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The  Court :     Well,  I  will  hear  the  objection. 

Q.  Is  this  vein  given  a  name  in  this  literature — is  the 
ore  of  this  vein  given  a  name  in  this  literature  ? 

Mr.  T.  N.  McCarter  ;     We  object. 

The  Court :      Excluded. 

Mr.  Parker:     We  pray  an  exception. 

10 

The  Court ;     Take  an  exception. 

Q.  From  your  study  can  you  tell  the  Court  and  jury 
whether  the  ore  on  this  vein  in  1848  was  reasonably  deem- 
ed lit  to  mine  for  zinc  ? 

Mr.  Griggs:     Objected  to. 

Q.   From  your  study  can  you  form  an    opinion    whether 
the  ore  in  this  disput9d    territory — there    in    the    vein    on 
^^  this  disputed  territory,  was,  in  1848,  deemed  worth  mining 
for  zinc  ;  thought  worth  mining  for  zinc  ? 

Mr.  Griggs:     I  think  that  is  the  same  question. 

The  Court  :  It  is  practically  the  sam'e  ques- 
tion as  to  the  lucus  in  quo.  I  will  exclude  it. 
Take  an  exception. 

Q.  Do  you  find  from  your  study  whether  franklinite  ore 
30  was  considered  in  1848  an  ore  of  zinc  ? 

Mr.  T.  N.  McCarter:     We  object. 

Q.  From  your  reaiing,  do  you  form  an  opinion  whether 
the  ore  in  this  disputed  territory  was,  in  fact,  worth  mining 
for  zinc  at  that  time,  in  1848  ? 

Mr.  Griggs :  That  is  exactly  the  same  ques- 
tion he  asked  awhile  ago. 

The  Court :     The  other  was  whether  it  was  then 
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thought  or  deemed  to  be  ;  this    is   a   question    of 
fact. 

Mr.  GriiTiiS  :  All  rio-ht,  I  am  willinor  to  take  the 
experts'  opinion  for  that,  and  take  it  in  tlie  issue 
in  this  case.     Go  on,  Mr.  Parker, 

A.  Read  the  question,  please. 

Q.  (Question  read). 

A,  I  do.  ^Q 

Q.  What  is  tliat  question  ? 

A.  That  is  was  not  worth  working  for  zinc  in   1848. 

Mr.  T.  ]Sr.  McCarter :  That  was  not  the  ques- 
tion ;  the  question  was  '•  worth  mining." 

Q.  Put  it  in  that  form  ;  was  it  worth   mining    for   zinc? 
A,  It  was  not. 

Mr.  T.  N.  McCarter  :  I  think  we  ought  to 
strike  out  the  previous  answer,  if  the  Court  please.  20 

Mr.  Parker  :     It  is  the  same  thing. 

Mr.  T.  N.  McCarter  :  I  move  to  strike  out  the 
former  answer. 


* 


The  Court  :     It  was  not  responsive  ;   let    it    be 
stricken  out. 

Q.  From  your  study,  have  you  been  able  to  form  an 
opinion  which  was  the  only  zinc  ore  or  ores  theretofore  dis- 
covered on  the  Mine  Hill  farm,  which  were  then  deemed 
commercially  valuable? 

Mr.  T.  N.  McCarter  :     I  object  to  that. 

Q.  Do  these  books  that  you  have  spoken  of  say  which 
of  the  ores  of  zinc  they  deemed  commercially  valuable  for 
zinc. 

Mr.  Griggs  ;     Objected  to.  40 
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Tlie  Court :     Excluded. 

Mr.  Parker  :     We  pray  an  exception  to  both  of 
these,  if  your  Honor  please. 

Q.  Do  they  show  what  was  then  known    and    designated 
as  zinc  ore  in  this  neio^hborhood  ? 

Mr.  Griggs  :     We  object. 

The  Court :     I  ruled  on  that. 

Mr.  Parker  :     Yes,  sir ;  that  is  the  sanie   objec- 
tion.    We  want  to  get  the  objection. 

Tiie  Court ;     Take  an  exception. 

Q.  Were  these  publications  exhaustive  on   this   point   as 
to  what  all  the  ores  were  ? 

20  Mr.  Griggs :  We  object. 

The  Court:  Excluded. 

Mr.  Parker;  We  pray  an  exception. 

The  Court ;  Take  an  exception. 

Q.  Was  there  any  difficulty  about  recognizing  which    of 
the  ores  were  designated  franklinite — ore  in  this  region  ? 

30  Mr.  Griggs  :     We  object  to  that. 

The  Court :     Do  you  mean  in  the  books? 

Mr.  Parker  :     Yes,  in  the  books. 

The  Court :     It  is  all  excluded,  take  an   excep- 
tion. 

Mr.  Parker  :     I  offer  now  the   contents  of   the 
.r.  books,  which  I  suppose  are  excluded. 
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Mr,  Griggs  :     We  object. 
The  Court ;     I  exclude  the  books. 
Mr.  Parker  ;     We  praj^  an  exception. 
The  Court :     Take  an  exception. 

Q.  Do  you  know  anything  about  magnetic  separation  ? 
A.  I  do. 

Q.  Please  state  when    that   became  commercially  avail-  1^ 
able  for  ores  ? 

Mr.  Griggs :  We  object  to  the  question,  on  the 
ground  that  it  includes  "  commercially  available." 

Q.  When  did  it  become  a  practical  process,  then  ? 

Mr.  T.  N.  McCarter :  Was  the  last  objection 
overruled  ? 

20 
Mr.  Parker :     I  withdrew  the  question. 

The  Court :     Do  you  know  when  it  did  ? 

Mr.  Parker  :     He  says  he  does. 

The  Court :     Proceed. 

A.  1  am  not  sure  that  it  is  a  practical  process  yet. 
Q.   When  did  it  become    used    at   all    on    a   commercial 
scale  ?  30 

Mr.  Griggs :  We  object  to  that  element,  "a 
commercial  scale ;"  we  don't  know  what  a  com- 
mercial scale  is. 

The  Court:  If  the  witness  knows  anythino- 
about  it  he  may  tell  what  he  knows  ? 

A.  I  think  the  first  magnetic  separator  that  has  any   pos- 
sible chance  to  be  a  success,    was   patented   in    1869    by   a    ,.(» 
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iiuui  named  Siiiitli.  Prior  to  that  I  can  find  no  inventions 
that  were  practicable  for  tlie  separation  of  ores  by  the 
magnetic  process. 

Q.  Well,  since  then,  how  successful  has  been  the  proce^-s 
of  magnetic  separation  ?     Do  you  know  ? 

Mr.  Griggs :     Objected  to  as  immaterial. 

The  Coui't:     I  think  it  is  immatei-ial. 

Q.  Is  the  process  of  magnetic  separation  applicable  to 
these  particular  ores  ? 

A.  To  a  very  limited  degree;  it  will  make  a  partial  sep- 
aration, but  not  a  complete  one. 

Q.  Somethinjjf  was  said  here  before — I  think  the  testi- 
mony was  that  magnetic  separators  had  been  used  at  the 
Hibernia  mine  off  and  on  since  1850  ;  what  do  you  know 
about  that  ? 

A.  All  I  know  I  have  acquired  by  living  close  by  Hi- 
bernia, and  being  connected  somewhat  with  the  process 
which  was  started  some  few  years  ago,  and  from  the  gener- 
al history  of  the  locality.  I  do  not  think  there  was  any 
magnetic  separation  attempted  in  1850.  There  is  an  allu- 
sion to  a  treating  by  magnetic  cylinders  in  Rogers'  report 
for— 

Mr.  T.  N.  McCarter :     I  object  to    introducing 
anv  books. 


20 


30 


A.  (Continued.)  Well,  some  years  prior  to  that,  and  I 
have  never  been  able  to  learn  that  that  experiment  resulted 
in  any — 


Mr.  T.  N.  McCarter :  1  object  to  the  witness 
troinsr  on  and  answerino;  what  he  has  been  able  to 
learn.  If  he  knows  that  Mr.  Cook's  statement  is 
erroneous,  he  can  state  what  he  knows  about  it ; 
but  what  he  has  been  able  to  learn  is  hearsay. 

Mr.  Parker  :     The  history  of  the  art    can    only 
be  traced  in  an  expert  manner  in    this    way.     He 
^0  has  to  state  the  results  of  his  study. 
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The  Court  :  He  has  not  told  ns  tliat  he  has 
made  a  study  of  the  literature  respecting  the  state 
of  the  art  of  separating  these  ores,  as  I  under- 
stand it,  yet. 

Q.  What  study  have  you  given  to  that  matter  ? 

A.  I  have  tried  to  learn  all  I  could  about  the  process, 
and  the  history  of  it,  and  I  have  read  all  I  could— all  the 
literature  I  could  get,  and  I  have  had  some  practical  ex- 
perience in  the  mill  that  has  just  been  erected  at  Hibernia.   ^^ 

Q.  And  when  did  you  make  tliat  study  ? 

A.  I  have  been  making  it  for  the  last  five  or  six  years. 
That  is,  the  general  study.  This  mill  that  I  speak  of  has 
not  been  completed  yet. 

Q.  Did  you  find  that  any  magnetic  separation  had  been 
practically  used  at  Hibernia  previous  to  1869? 

Mr.  R.  H.  McCarter  :     We  object. 


20 


The  Court :     Do  you  mean,  found  by   personal 
observation,  by  inquiry  or  by  literature  ? 

Mr.  Parker  :     By  literature  and  study. 

The  Court  :     He  can  state  what  he  knows  about 
that  particular  mill. 

A.  I  have  been  acquainted  with  the  mines   at    Hibernia 

sinte  1865. 

Q,  Since  that  time,  have  you  seen  a  magnetic  separator 
there,  down  to,  say  1885?  30 

A.  I  did  not ;  I  know  there  has  been  none. 

Q.  Was  there  a  magnetic  separation  possible  to  be  used 
in  the  business  of  mining  and  smelting,  as  a  practical  thing, 
in  1848? 

A.  There  was  not. 

Cross  examination  by  Mr.  R.  H.  McCarter : 

Qr  You  speak  of  magnetic  separation  not  being  applic- 
able to  the  ores,  Mr.    Cantield.     Are   you   aware   that   be-  40 
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tweeii  4,000  and  5,000  tons  of  this  ore  has  been  separated 
by  magnetic    separators  at  Bethlehem,  by  the  defendant  ? 

A.  I  am  aware  that  they  have  been  making  a  partial 
separation  there,  bnt  I  have  no  idea  of  the  quantity  that 
lias  been  separated. 

Q.  If  yon  were  aware  that  they  had  separated  by  a  mag- 
netic separator,  between  4,000  and  5,000  tons,  would  that 
all  mod  if}'  your  opinion,  as  a  commercial  process  in  the 
.legular  every  day  manufacture  at  the  mill ;  would  that  at 
IQ   all  modify  your  opinion  ? 

A.  It  certainly  would. 

Mr.  Parker :  May  I  ask  the  Court  that  the 
question  be  limited  to  some  time. 

Mr.  R.  H.  McCarter:  He  said  that  the  mag- 
netic separation  system  was  utterly  inapplicable 
to  these  ores  at  any  time,  to-day,  or  1848,  or  be- 
fore the  flood. 


20 


Q.  Do  you  mean  then,  that  when  you  say  magnetic  sep- 
aration is  inapplicable  to  these  ores,  it  is  inapplicable  be- 
cause you  cannot  completely  separate  them  ;  get  every 
speck  of  the  respective  minerals  separated  ? 

A.  You  cannot  make  a  perfect  separation. 

Q.  Can  you  not  get  some? 

A.  You  can  get  some  of  the  fraiddinite  out ;  yes,  sir. 

Q.  Is  a  perfect  separation  of  this,  or  any  other  ores,  nec- 
essary to  a  commercial  use  of  them  ? 

A,  I  do  not  know  to  what  degree  you  carry  the  word 
3Q  "  perfect." 

Q.  Absolute? 

A.  It  is  not  necessary  to  be  absolute ;  it  is  necessary 
within  certain  limits. 

Q.  Under  what  metallurgical  operation  is  there  an  abso- 
lute separation  of  the  ores  by  a  magnetic  separation  ? 

A.  There  is  none. 

Q.  You  do  not  mean,  of  course,  to  say  or  to  be  under- 
stood as  implying  that  magnetic,  or  any  other  kind  of  sep- 
aration, is  necessary  for  these  ores  in  order  to  produce  the 
.r.   white  oxide,  do  you  ? 
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A.  No. 

Q.  White  oxide  can  be  produced  without  any  separation 
whatever  ? 

A.  Yes,  sir. 

Q.  And  is  it  not  done  so  in  large  quantities,  both  at 
Betlilehem  and  at  Newark  ? 

A.  I  understand  so. 

Mr.  Parker :     I  do  not  see  what   that   has   got 
to  do  with  the  examination  at  all.     I  object. 


10 


Q.  You  speak  of  having  read  parts — how  old  did  you 
say  you  were  ? 

A.  Forty-six. 

Q.  And  when  did  you  first  see  those  hydrous  silicates 
down  at  Sterling  ? 

A.  I  can't  place  the  date  exactly,  I  think  it  was  prior  to 
1875. 

Q.  Don't  you  know  that  it  had  been  largely  used 
previous  to  1864  ? 

A.  I  can't  say  that  I  do  ;  I   don't   know   definitely   one  20 
way  or  the  other  about  that, 

Q.   When  you  did  see  it  was  there  much  left  ? 

A.  Oh,  a  great  quantity  of  it  in  the  pit. 

Q.  Where  was  this  in  reference  to  the  Passaic  mine  ? 

A.  It  was  part  of  the  Passaic  Company's  mine;  it  was 
right  near  the  junction  of  the  back  vein  with  the  front 
vein  ;  a  great  cavity  there  that  was  filled  with  this  material, 
and  a  great  deal  of  worthless  stuff. 

Q.  You  have  quite  a  valuable  collection  of  mineralogical 
specimens,  have  not  you  ;  you  have  quite  a  collection  ?  30 

A.  I  have  quite  a  collection. 

Q.  Which  you  have  collected  for  yourself.  Is  not  that 
a  part  and  parcel  of  it,  this  exhibit  marked  Canfield 
No.  1? 

A.  It  is  not. 

Q.  It  is  not? 

A.  Never  has  been. 

Q.  Do  you  mean  to  say  you  saw  large  quantities  of  red 
oxide,  or  ore,  at  the  Hamburg  road,  of  which  that  would  be 
a  fair  specimen  ?  4^ 
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A.  I  saw  a  great  qnatitity  of  red  oxide,  a   great   deal   of 
which  was  like  that. 

Q.  What  is  the  white  in  tliis  specimen,  Caiitield   No.  1  ? 

A.'  Carbonate  of  lime. 

Q.  Did  you  take  a  sample  at  the  same   time   which   3'ou 
liave  put  in  your  collection  'i 

A.  I  don't  think  I  have. 

Q.   Where  did  you  get  this  ? 

A.  I  got  several  boxes  of  the  ores  at  that  place  when   I 
10  was  there  in  1866,  and  that  specimen  has  never  been  out  of 
the  box. 

Q.  What  did  you  take  it  for? 

A.  To  represent  the  peculiar  colors  of  the  red  oxide. 

Q.  Is  that  a  different  color  from  the  ordinary  red  oxide? 

A.  It  is  ;  it  is  more  yellow. 

Q.  More  like  red  silicate  ? 

A.  It  don't  resemble  red  silicate  at  all. 

Q.  1  show  you — 

A.  I  don't  think  it  is. 
20       Q-  This  lighter  red  ? 

A.  It  runs  from  the  darker  red  I  found  in    other  places 
to  that  shade  ;  that  shade  is  peculiar  to  that  mine. 

Q.  What  shade  would  you  designate  that  red  oxide? 

A.  The  fresh  fracture  would  be  an  orange,  I  think. 

Q.  It  is  not  then  known  as  brick  red,  is  it  ? 

A.  Well,    it   is ;    that   same   shade    that   is    found    so 
frequently. 

Q.  The  other  appeared  with  greater  frequency  than  this  ? 

A.  The  richer  ruby  red,  like  precious  garnet  red. 


30 


By  the  Court : 

Q.  Did  it  come  from  the  surface,  out-crop  ? 

A.  It  did  not. 

Q.  What  was  the  reason  of  its  being  red  on  one  side  ? 

A.  Nobody  can  tell ;  it  is  a  peculiarity  of  the  minerals 
in  that  mine.  There  is  no  reason  unless  it  is  more  granular, 
as  they  say  more  like  sugar  in  its  composition,  it  construc- 
tion. 


40 
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Farther  cross  : 

Q.  Can  yoa  tell  what  proportion  of  that  specimen  is 
this  white  carbonate  of  lime  ? 

A.  I  cannot,  no. 

Q,  "Well,  make  as  good  an  estimate  as  you  can  ? 

A.  I  tliink  one-fifth  by  weight  would  be  red  oxide. 

Q.  One  fifth  ? 

A.  Yes,  sir. 

Q.  And  four-fifths  white  carbonate  ?  -j^q 

A.  Yes,  sir;  I  think  it  would  vary,  a  quarter  of  red 
oxide  to  a  fifth. 

Q.  Is  there  any  franklinite  here  ? 

A.  I  don't  see  any  ;  there  is  some  tephroite. 

Q.  Now,  I  see  some  black  spots  in  the  red  streaks,  and 
also  some  in  this  streak  (indicating),  are  they  franklinite  or 
what  are  they  ? 

A.  They  are  all  red  oxide ;  I  find  no  franklinite  in  that. 

Q.  That  is  all. 

20 

Re  direct  examination  by  Mr.  Parker  : 

Q.  You  have  said  that  the  other  color  was  more  frequent 
for  red  oxide ;  do  you  mean  more  frequent  at  Mine  Hill, 
deeper  color,  or  do  you  mean  more  frequent  elsewhere? 

A.  All  that  is  found  at  either  localities  are  darker  red  ; 
there  is  more  of  it  at  Sterling  Hill  than  anywhere  else. 
I  think  there  is  more  red  oxide  of  this  kind  at  the  Ham- 
burg opening  than  anywhere  else  on  Franklin  Hill,  that  is 
that  I  have  ever  seen. 

Q.  At  the  Hamburg  opening  was  there  also  ruby  red 
oxide  ? 

A.  There  was. 

Q.  Was  there  franklinite  mixed  with  it? 

A.  There  was. 

Q.  I  notice  this  specimen  is  not  only  free  from  frank- 
linite but  from  silicates. 

Mr.  McCarter  :     Do  you  want  to  tell  that  ? 

Mr.  Parker :     No,  sir.  40 
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Q.  Is  not  tliat  so  ? 

A  The  only  silicate  in  it  is  the  silicate  of  manganese, 
tephroite. 

Q.  In  the  other  red  oxide  jou  saw  in  the  pile  what  are 
its  constituents  ;  what  are  the  general  constituents  of  the 
pile? 

A.  Red  oxide,  similar  to  that,  and  limestone  ;  there  was 
some  franklinite  and  some   of   the   silicate   with  the   rare 
mineral  Sussexite. 
10       Q.  Do    you    mean    mixed   together,    or   do   you    mean 
separate  ? 

A.  Oh,  they  are  liable  to  be  mixed.  ' 

Q.  The  ore  as  a  whole  in  that  pile,  what  was  it  ? 

A.  Red  oxide,  mixed  with  calcite  and  carbonate  of  lime. 

Q.  The  separation  that  you  spoke  of  that  could  be 
attempted  with  franklinite  ore,  would  that  take  out  the 
silicates  of  manganese,  ordinary  magnetic  separation  ? 

A.  No  magnetic  separation  would  take  out   the  silicates 
of  manganese. 
20       Q.  How  about  the  silicates  of  iron  ? 

A.  It  would  not  take  out  any  silicates  of  iron  that  I  am 
acquainted  with. 

Re-cross  examination  : 

Q.  1  omitted  to  ask  you  one  question.  You  spoke  of 
there  being  very  little  red  oxide  in  the  ore  in  the  vein  in 
dispute ;  can  you  tell  us  how  much  there  is  ? 

A.  (After  referring  to  paper.)  One  and  twenty-two  hun- 
30  dredths  of  red  oxide. 

By  Mr,  Parker : 

Q.  In  what  ? 

A.  In  the  ore  from  the  mine  in  dispute. 
Q.  In  the  ore  from    the    mine   in   dispute !     What   ore 
from  the  mine  in  dispute? 

A.  In  the  zinc  ore  and  franklinite. 

Q.  Do  you  mean  the  ore  that  was  shipped,  or  the  ore 
40  that  was  across  the  whole  body  of  the  vein  ? 
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A.  The  ore  that  was  sent  to  Bethlehem.         ''"" 

Q.  Was  that  selected  ore,  or  the  whole  ore  across  the 
vein  ? 

A.  I  have  no  knowledge  of  the  mining  of  that  ore. 

Q.  The  particular  ore  that  was  shipped  contained  that 
amount  ? 

A.  It  was  the  ore  that  went  to  Bethlehem  ;  a  sample  of 
that  ore,  a  sample  of  142,000  tons,  part  of  that  sample  was 
submitted  to  me ;  I  separated  the  red  oxide  and  found  one 
and  twenty-two  hundredths  per  cent,  of  oxide. 

Mr.  T.  N.  McCarter  :     May  I  ask    the   witness 
one  question  ? 

By  Mr.  T.  N.  McCarter : 

Q.  In  giving  your  estimate  of  the  percentage,  did  you 
have  in  mind  the  ordinary  weight  of  a  ton,  2,240   pounds  ? 

A.  That  had  nothing  to  do  with  it;  I  took  a  certain 
quantity  and  found  a  percentage  of  tliat. 


10 
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FREDERICK  WITTMAN,  sworn  for  the  defendant. 
Direct  examination  by  Mr.  Thompson  : 

Q.  Where  do  you  reside  ? 

A.  In  the  country,  in  the  vicinity  of  Bethlehem. 

Q.  What  is  your  business  ? 

A.  Analytical  chemist. 

Q.  By  whom  are  you  employed  ? 

A.  By  the  Lehigh  Zinc  &  Iron  Company. 

Q.  Have  you  made  any  analj^sis  of  samples  submitted  to 
you  ? 

A.  I  have. 

Q.  From  whom  did  you  get  the  samples  ? 

A.  I  received  samples  from  Mr.  Converse. 

Q.  Mr.  Wittmann,  when  Mr.  Converse  delivered  those 
samples,  have  you  got — just  look  at  these  papers;  are  these 
the  papers  they  were  contained  in  ? 
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A.  Those  are  the  papers  ;  yes,  sir. 

Q,  And  you  made  analysis  of  the  samples   contained   in 
those  papers  ? 
A.  I  did. 

Q,  Have  you  the  result  ? 
A.  Those  are  the  results  (indicating  papers). 
Q.  How  were  the  two  samples  disignated  '( 
A.  As  I  recollect,  the  papers  were  4  A  and  4  B. 
Q.  And  your  two  analysis  corresponded — 
j^Q       A.  They  did. 

Q.  To  the  marks  on  the  papers  ? 

Mr.  Thompson  :  I  offer  these  papers  and  the 
analysis. 

Mr.  McCarter ;  We  object  to  them,  because 
they  do  not  appear  to  have  anything  whatever  to 
do  with  this  case. 


20 


Mr.  Thompson  :     We  expect  to  tie  them  later. 

Mr.  McCarter  :     Better  tie  them  now  ? 

The  Court:  I  exclude  them.  I  do  not  think 
you  can  prove  analysis  by  handing  the  witness  a 
paper. 

Q.  What  was  the  result  of  your  analysis,  as  you  make  it, 
of  sample  4  A  ? 

A.  It  was  zinc  36.86  per  cent.;  zinc  oxide  45.93. 
30       Q.  And4B? 

A.  Zinc  38.58 ;  zinc  oxide  47.64. 

Q.  You  made  careful  analysis  of  those  samples? 

A.  I  did  ;  yes,  sir. 

Mr.  Thompson  :     Cross-examine. 
Cross-examination  by  Mr.  R.  H.  McCarter : 

Q.  What  do  you  mean  by  zinc,  and  zinc  oxide? 
A.  The  one,  zinc,  is  in  terms  of  metallic  zinc ;  and   zinc 
40  oxide  is  in  terms  of  the  oxide. 
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Q.   You  get  one  from  the  other  by  what  means  ? 
A.  By  mnlti plying  by  a  certain  factor. 
Q.  I  think  that  is  all. 

By  Mr.  Thompson  : 

Q.  What  is  the  factor  which  yoii  multiply  by  ? 
A.  As  I  recollect  — 

The  Court :     Is  it  important  to  put  before   the 
jury  the  factor  ?  ^^ 


JOHN  PRICE  WETHERILL,  sworn  for  the  defend- 
ant. 

Direct  examination  by  Mr.  Parker  : 

Q.  Where  do  you  live  ?  20 

A.  South  Bethlehem,  Pennsylvania. 

Q.  And  your  age  ? 

A.  Fifty. 

Q.  Was  your  father — what  was  his  name  ? 

A.  Samuel  Wetherill. 

Q.  In  what  business  was  he  ? 

A.  He  was  in  the  zinc  business. 

Q.  How  long  have  you  had  experience  in  the  zinc  busi- 
ness ? 

A.  Have  I  ?  3q 

Q.  Yes? 

A.  Since,  practically  since  1881,  as  manager  of  zinc  works 
and  mines;  as  engineer.  I  was  associated  with  zinc  works 
and  mines  at  Bethlehem  for  about  a  year,  in  1865.  As  a  boy 
I  was  about  the  zinc  works  when  my  father  had  them  in 
Bethlehem,  and  was  familiar  with  the  processes  and  with 
the  mines. 

Q.  And  theoretically,  what  knowledge  have  you  of  zinc 
manufacture  and  of  zinc  ores,  and  the  history  of  manufac- 
ture and  mining?  ^0 
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A.  There  was  not.     I  liavx^  made  a  careful    exaniination 
of   the   literatui-e  upon  the   subject.     I  have   examined    a 
jyreat   many    zinc  works  and    mines    in    this    country    and 
abroad. 
^  Q.  What  is  3'our  profession  ? 

A.  Mining  and  metallurgical  engineer. 

Q.  Where  were  vou  educated  ? 

A.  At  the  Polytechnic  College  of  the  City   of   Philadel- 
phia, where  I  graduated  in  1864-1865. 
IQ       Q.  Since  then,  what  profession  have  you  practiced  ? 

A.  I  have  followed  since  then  the  profession  of  mining 
engineer  and  metallui'gical  engineer. 

Q.  Constantly  ? 

A.  Constantly. 

Q.  In  what  parts  of  the  United  States  ? 

A.  In  Pennsylvania,  principally,  I  have  been.  I  have 
had  duties  take  me  to  Missouri,  and  made  examinations  in 
other  States. 

Q.  Do  you  know  this  ore  here  at  Mine  Hill  ? 
20       A.  Yes,  sir. 

Q.  How  long  have  you  known  it — have  you  studied  the 
veins  and  know  about  them  ? 

A.  1  have  known  it  intimately  since  1881;  not  so  active- 
ly since  1889  as  I  did  before  that  time,  but  very  intimately 
all  the  time. 

Q.  Will  you  describe  the  character  of  tlie  vein  of  ore  in 
dispute? 

A.  The  vein  of  ore  in  dispute  is  a  mass  that  lies  between 

two  limestone  walls    upon    Mine    IJill,    running   generally 

30  northeast  and  southwest    from    the    Double   Rock    to   the 

parallelogi'am  line,  to  the  north  line  of   the    parallelogram. 

Mr.  Collins:     Not  the  north  line? 

A.  No  ;  to  the  south  line  of  the  parallelogram  ;  it  is  the 
north  line  of  the  part  in  dispute.  It  is  a  mass  of  limestone, 
franklinite,  troostite,  a  small  quantity  of  willemite,  a  still 
smaller  quantity  of  zincite,  or  red  oxide  of  zinc,  a  sm;dl 
quantity  of  free  manganese  minerals,  tephroite,  redonite 
40  ^"d  Fowlerite.     In  the  parts  that  remain  unmined    larger 
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quantities  of  free  manganese  minerals  ai'e  in  tlie  mine  and 
have  not  been  removed.  The  whole  mass  is  mixed  together 
so  that  in  composing  the  vein,  can  he  separated  or  mined 
apart,  thej  all  come  out  together.  Whatever  separation  is 
necessary  before  the  ore  is  sent  to  the  works  is  done  on  the 
surface.  ' 

Further  direct  : 

Q.  Mr.  AVetherill,  there  is  some  red  oxide  of  zinc,  you 
said  ;  how  much  ? 

A.  I  suppose  in  the  part  that  we  have  shipped  away  a 
little  over  one  per  cent.,  a  little  under  one  and  one-quarter  ; 
take  the  average  of  the  vein  however,  and  possibly  it  is 
about  three-quarters  of  one  per  cent. 

Q.  Less  in  the  whole  vein  than  what  you  shipped? 

A.  Yes,  sir. 

Q.  Why? 

A.  Because  we  have  left  that  in  the  vein  which  contains 
the  most  limestone,  and  consequently  is  tlie  leanest  ore,  so  oa 
that  there  is  less  of  every  otlier  mineral  in  that,  probably, 
than  in  that  which  we  have  shipped  away  ;  I  believe  that 
to  be  so.  Of  course,  we  liave  not  mined  it,  and  I  cannot 
judge  of  what  is  left  in  the  mine  as  accurately  as  I  can  of 
what  has  been  sent  away,  which  I  have  seen. 

Q,  Have  you  investigated  the  state  of  the  art  of  zinc 
manufacture,  so  that  you  are  able  to  describe  the  state  of 
the  art  in  1848,  and  whetiier  this  ore  was  then  worth  min- 
ing for  zinc  ? 

A.  I  have.  i^^ 

Q.  Will  you  please  state  what  standard  books  that  you 
have  referred  to  as  standard,  you  have  studied  on  that  sub- 
ject ? 

A.  You  mean  as  the  highest  authority  ? 

Q.  Just  what  standard  books  you  have  studied  on  that 
subject  ? 

A.  There  are  two  classes  of  books  that  I  have  studied, 
three  classes  of  books — one  is  mineralogical,  tlie  second  is 
metallurgical,  and  the  third  historical.  Of  the  first,  tlie 
mineralogical  works,  1  do  not  consider  that  they    generally   a(^ 
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arc  valuable  as  detenniiiiii<:;   whether    tiiis    ore    in    dispute 
was  worth  mining  for  zinc  in  1848,     They  state  Ijroadly — 

Mr.  Griggs  :     We  object  to  that. 

The  Court :     Do  not  state  what  they  say. 

The  Witness:  Very  well,  sir.  Works  on 
mineralogy  are — 

10       Q-  W'^t  do  they  deal  with? 

A.  (Continuing.)  — catalogues  of  minerals,  and  not 
works  relating  to  the  value  of  ores?  The  question  there- 
fore whether  a  substance  found  and  called  an  ore  in  a  min- 
eralogical  work  is  really  an  ore  on  a  commercial  scale  or 
of  value  to  be  worth  mining  does  not  enter  into  that  char- 
acter of  woi"k — of  a  book.     In  metallurgj' — 

Mr.  T.  N.  McCarter  :  That  is  not  responsive. 
The  witness  was  asked  the  names  of  the  works 
that  he  considered  standard  and  studied.  Now, 
he  is  giving  us  an  essay  or  discussion  on  the  gen- 
eral chai-acter  of  those  works,  which,  of  course,  in- 
volves a  statement  of  their  contents. 

The  Court ;  Proceed,  without  stating  their  con- 
tents. I  do  not  consider  therefore  that  books  on 
mineralogy  need  be  enumerated,  although  I  have 
consulted  a  great  many,  all  I  could  find.  The 
works  upon  metallurgy  and  metallurgical  pro- 
cesses which  I  have  consulted  begin  with  Kars- 
80  ten  in  1831,  Berthier  in  1884;  an    essay    by    Piot 

—or  Gallon  in  1840  ;  Piot  and  Murialiie  in  1848  ; 
Ramraelsburg  in  1850.  Ilartmann  in  1858  ;  Kerl's 
metallurgy  in  1855  ;  Percy  in  1861  ;  Hartmaim 
ao-ain  in  1863.  Since  that  time  the  literature  is 
quite  abundant,  but  it  all  treats  of  the  ore  as  being 
valuable  for  zinc. 

Mr.  T.  N.  McCarter;     That  bring  in    the  con- 
tents of  the  books  again,  I  object,  and  ask  to  have 
^Q  it  stricken  out. 
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Mr.  Parker;     I  am  willing. 

Tiie  Witness;     Yes,  I  didn't  intend  to  say  that. 

Q,  Have  you  been  able  to  form  an  opinion  wlietlicr  this 
ore  was  worth  raining  for  zinc  in  1848? 

A.  I  have. 

Q.  What  is  that  opinion  ? 

A.  It  was  not  worth  mining  for  zinc  in  1848. 

Q,  Did  you  form  an  opinion  whetiier  it   was   reasonably   |q 
deemed  fit  for  mining  for  zinc  in  1848. 

A.  I  did. 

Q.  What  was  it  ? 

A.  It  was  not. 

Q.  Will  you  kindly  give  the  Court  and   jury   ^-our    rea- 
sons for  those  opinions? 

A.  My  reasons  for  these  opinions  are  founded  on  the  fact 
that  the  only  value  for  zinc  that  could  exist  in  this  ore 
would  be  the  value  that  might  attach  to  the  zinc  and  zinci- 
ferous minerals  like  troostite,  which  are  in  the  vein,  the  20 
silicate  of  zinc  or  willemite  exists  in  an  exceedingly  small 
percentage  in  the  vein,  but  I  find  in  my  researches  that 
willemite  was  not  an  ore  of  zinc  in  1848,  therefore  no  value 
can  attach  to  the  vein — to  the  mass  of  ore  in  dispute — as  a 
zinc  ore,  because  willemite  was  not  in  the  zinc  ore  then. 
The  other  minerals,  such  as  troostite,  containing  zinc,  range 
— with  a  silicate  of  combined  zinc  and  manganese — range 
from  about  six  per  cent,  of  manganese  up  to  about  twenty- 
three  per  cent,  or  twenty -four  per  cent.,  and  are  very 
thoroughly  mixed  through  the  ore,  and  after  the  franklinite  39 
is  removed  still  remain  in  the  ore  ;  these  silicates  are  more 
corrosive  to  the  clacy  distilling  vessels,  and  are  harder  to 
work  than  the  willemite  itself,  and  if  the  willemite  was  not 
an  ore  of  zinc  they  could  still  less  be  so  considered,  and 
could  still  less  give  a  value  to  the  mass  of  the  ore  in  which 
tliev  occurred,  as  a  zinc  ore. 

Q.  Can  you  state  why  willemite  was  not  an  ore  of  zinc 
in  1848  ? 

A.  It  is  prettey  hard  to  state  why   without   referring   to 
the  books.  4.O 
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Q.  You  can  give  us  the  history  of  the  art  without  refer- 
ring to  the  books  ? 

A.  In  the  earlj'  part  of  tlie  century,  abont  1806,  inetalh'e 
zinc  began  to  be  made  and  observation  was  very  little,  and 
chemical  investigation,  as  to  what  was  done  in  the  furnaces, 
what  chemical  results  were  attained  in  the  furnaces.  The 
ore  was  calamine.  Calan)ine  is  an  ore  containing  silicate 
and  carbonate  of  zinc,  but  principally  carbonate  of  zinc, 
the  hydrated  silicate  and  the  carbonate  ;  tliey  were  charged 
10  together  into  the  furnaces,  and  it  was  not  observed  whether 
any  metal  was  derived  from  the  silicate  until  about  1831. 
I  tbink,  however,  that  there  is  one  reference  to  it  about 
1818,  but  I  am  not  positive  about  that.  But  in  1881  it  be- 
gan to  be  observed  that  no  metal  was  derived,  or  very 
jittle,  from  the  silicate. 

The  Witness;  About  1831  it  was  observed 
that  no  meteliiczinc  was  derived  from  the  silicates, 
or  very  little,  and  from  that  time  until    1859   sili- 

2^  cate  of  zinc,  whether  hydrous  or   anhydrous,   was 

not  considered  as  an  ore  of  zinc,  except  by  one 
writer,  whose  testimony  I  do  not  consider  relia- 
ble. From  about  1859  silicate  of  zinc  was  used 
for  metallic  zinc.  Hydrated  silicate  of  zinc,  prob- 
ably two  or  three  years  earlier  abroad,  but  certain- 
ly at  that  date  in  America,  and  since  that  lime  it 
has  become  more  and  more  general  in  its  use. 
When  the  hydrated  silicate  was  used,  willemite, 
which  requires  a  higher  degree  of  temperature  for 

3Q  its  reduction,  was  not  used,  I   think,    until   some- 

what later. 

Q.  Did  yon  ascertain  and  form  an  opinion  why  the  sili- 
cate of  zinc,  the  hydrous,  was  not  reduced  and  was  not  con- 
sidered an  ore  of  zinc  from  1831  to  1848,    and  afterwards  ? 

A.  It  was  not  considered  an  ore  of  zinc,  because  there  was 
no  temperature  attainable  in  the  zinc  furnace  of  that  date 
by  which  it  could  be  reduced. 

Q.  Why  do  you  say  that,  why  could  not  the  temperature 
40  be  attained  if  you  made  the  fire  hot  enough  ? 
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A.  The  distillino;  vessels  of  the  furnace  themselves  would 
not  carry  the  necessary  temperature. 

Q.  What  would  iiappen? 

A.  The  construction  of  the  clay  vessel,  or  the  clay  bricks 
of  which  the  furnace  was  constructed,  was  exceedingly  great, 
and  the  retorts  were  obliged  to  be  pushed  back,  showing  a 
high  degree  of  contraction  in  the  retorts;  the  back  of  the 
furnace  settled  even  in  a  campaign  of  two  months,  so  that 
the  retorts  instead  of  slanting  forwards  slanted  even  back- 
wards in  the  furnace.  jq 

Q.  You  have  said  already  that  willemite  is  harder  to  re- 
duce and  needs  a  higher  temperature  than  hydrous  silicate  ? 

A.  Yes,  sir, 

Q.  Why  so,  can  you  give  any  reasons  for  that? 

A.  When  hydrous  silicate  is  roasted  and  becomes  anhy- 
drous, mixed  through  that  entire  mineral  there  is  water  of 
crystallization  which  is  expelled  at  a  red  heat ;  when  that 
water  of  crystallization  leaves  the  mineral  it  leaves  it  as  a 
stone  sponge,  the  openings  by  which  this  water  has  escaped 
permit  the  gases  that  form  the  reduction  more  readily  to  20 
reach  the  interior  of  the  mass  of  mineral,  of  the  stone,  and 
the  reduction  is  much  more  readily  effected  than  in  wil- 
lemite, which  does  not  alter  by  roasting  and  remains  after 
that  process  a  solid  compact  stone. 

Q.  You  are  speaking  now  of  pure  willemite  ? 

A.  I  am  speaking  now  of  pure  willemite. 

Q.  Did  you  say  in  what  quantity  that  occurs  and  where  ? 

A.  That  occurs  in  one  locality  in  Europe  in  small  quan- 
tities. 

Q.  Does  it  still  occur  there  ?  3q 

A.  I  believe  so,  although  I  think  it  is  very  rare  now, 
possibly  it  has  entirely  dissappeared. 

Q.  That  pure  wiUemite.  how  does  it  compare  with  mixed 
willemite,  mixed  with  silicate  and  manganese  of  iron,  in 
being  easy  to  manage  and  in  the  extent  of  heat  that  must 
be  given  ? 

A,  The  mixed  silicate  of  manganese  and  zinc  and  iron 
which  we  have  called  troostite  at  the  works,  is  like  the  pure 
willemite,  in  so  far  as  it  does  not  change  at  all  in  roasting, 
but  remains  a  solid  compact  mass,  giving  off  no  water   of  40 
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crystallization  ;  it  is  jnst  as  troublesome  to  reduce  as  tlie 
pure  willemite,  I  should  tliiuk  ;  1  never  have  reduced  the 
pure  willemite,  but  I  should  judge  from  its  character  that 
it  would  be  so,  and  has  the  additional  disadvantage  of  con- 
taining considerable  quantities  of  manganese  and  iron. 

Q.  Why  is  tiiat  a  disadvantage,  wiiat  is  the  effect? 

A.  That  is  a  disadvantage,  because  at  the  high  temper- 

ture  necessary  to  reduce  this  ore,  the  manganese  and  iron 

form  a  very  fluid  slag  that  attacks   the   retorts   and   cuts 

£Q  tliem  through  ;  we  are  obliged  to  use  for  this  business  the 

very  best  retorts  that  we  can  get. 

Q,  Has  there  been  any  change  in  the  retorts  in  the  his- 
tory of  the  art  since  1848  ? 

A..  Yes,  sir. 

Q.  What  way  ? 

A.  The  retorts  of  1848,  if  they  were  anything  like  the 
bricks,  the  fire  bricks  composing  the  furnaces  were  certain- 
ly of  very  much  inferior  construction  to  the  retorts  even  of 
twenty  years  ago,  which  were  then  hand-made.  Now,  the 
20  retorts  are  made  by  hydraulic  pressure  and  are  of  very 
much  better  quality. 

Q.  Would  the  retorts  of  twenty  years  ago  liave  stood  the 
work  of  reducing  this  mixed  willemite? 

Mr.  R.  H.  McCarter :     You  mean    for   spelter. 
Mr.  Parker  :     Yes,  there  wei-e  no  others. 

Mr.  R.  H.  McCarter  :     Well,  we  might  as  well 
let  the  jury  understand. 

30 

Q.  We  are  speaking  at  present  of  the  process  in  use  in 

1848,  are  we  not? 

A.  Yes,  sir. 

Q.  Were  there  any  processes  except  spelter  processes  in 
use  in  1848 — on  retorts? 

A.  No,  sir. 

Q.  I  asked  you  whether  the  retorts  of  twenty  years  ago, 
as  used  in  the  spelter  process,  would  have  stood   the  work 
of  reducing  the  mixed  silicate  of  this  vein  ? 
4Q       A.  No,  sir  ;  I  don't  consider  that  they  would. 
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Q.  Have  you  a  specimen  here  of  a  retort  of  tlie  modern 
style  ? 

A.  Yes,  sir. 

Q.  Have  yon  a  specimen  of  how  it  is  affected  by  the  ore  ? 

A.  I  have. 

Q.  Where  is  that  ? 

A.  This  one  (indicating)  is  a  new  one  that  has  not  been 
put  in  the  furnace  ;  there  is  also  one  here  that  has  been 
affected  by  this  ore  in  the  furnace. 

Q,  In  1848  you  have  said  there  was  no  process   for  zinc   iq 
ores,  for  making  anything  except  metallic  zinc — I  believe 
you  also  mentioned  brass  earlier — was  there  any  oxide  pro- 
cess for  making  the  oxide  direct  from  the  ores    as  early   as 
1848? 

A.  None  that  was  on  a  commercial  scale. 

Q.  That  you  ever  discovered  ? 

A.  Except  that  of  burning  it  from  metal,  producing 
first  the  metal  and  then  burning  the  metal  into  oxide. 

Q.  Have  you  examined  what  has  been  called  the  Atkin- 
son patent?  20 

A.  I  have. 

Q.  What  have  you  to  say  about  that  paper  ? 

A.  About  the — 

Q.  The  Atkinson  ? 

A.  The  Atkinson  patent  appeared  to  me  to  be  throughly 
inapplicable  to  these  ores,  to  the  vein  in  dispute,  entirely, 
for  the  reason  that  with  a  muffle  as  is  constructed  of  brick, 
of  fire  brick,  with  a  floor  of  any  material  thickness,  the 
heat  necessary  to  reduce  the  willemite  would  cause  the 
slag,  the  iron  and  manganese  in  the  unseparated  ore,  to  30 
bore  through  the  floor ;  if  a  thin  muffle  is  used  like  the 
walls  of  the  retort,  then  the  heat  would  be  more  readil}^ 
transmitted  through  those  walls,  but  the  result  would  be  the 
same.  I  do  not  understand  from  the  Atkinson  patent — 
it  is  very  imperfectly  worded — whether  the  furnace  is  to 
be  a  muffle  furnace  as  it  says;  it  might  be  meant  to  mean 
a  furnace  consisting  of  one  muflle  with  the  fire  outside  of 
it,  or  whether  it  is  a  furnace  in  which  several  muffles  were 
placed  like  the  Silesian  muflles  ;  I  do  not  understand  from 
the  patent,  and  I  don't  think  anyone  can   clearly,    what    is    u) 
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intended,  but  neither  will  answer  for  this  ore. 

Q.  Is  the  patent  on  the  whole  workable  ? 

A.  I  do  not  consider  it  so,  although  there  may  not  be  in 
this  description  of  a  full  account  of  what  the  patentee  in- 
tended, I  don't  know ;  from  this  description  I  could  not 
construct  that  fui-nace. 

Q.  Did  that  patent  give  any  proper  description  of  col- 
lecting the  oxide,  any  effectual  means  ? 

A.  The  method  of  collecting  the  oxide  was    very  inade- 
^Q  quate. 

Q.  A  metliod  was  described,  was  it  not  ? 

A.  A  method  was  described,  but  it  was  imperfect. 

Q.  Would  it  work  ? 

A.  I  don't  think  so. 

Q.  Explain  what  you  mean  by  the  boring  through  of  the 
walls,  have  you  got  an  example  that  will  show? 

A.  In  the  retort  in  the  box,  the  bored    through    portion 

is  shown  by  the  large  hole  ;  that  was  the  under  side  of  the 

retort  when  it  was  in  the  fire,  in  the  furnace,  and  the  large 

OQ  break  in  it  shows  the  corrosive  action  of  the  troostite  upon 

the  walls  of  the  retort. 

Q.  Troostite.     Did  you  call  this   willemite   at   the   last 

trial ? 

A.  This  is  what  I  called  willemite  at  the  last  trial. 

Q.  Why  do  you  use  the  name  troostite? 

A.  I  used  the  name  troostite  now  because  we  found, 
after  separating  the  franklinite  which  we  successfully  ac- 
complished, as  I  stated  at  the  last  trial ;  we  were  not  through, 
we  had  still  further  to  go,  there  still  remained  something 
30  in  the  ore  that  was  necessary  to  be  removed  before  a  suit- 
able ore  of  zinc  could  be  obtained.  We  thought  that  the 
trouble  we  had  experienced  was  due  to  limestone  or  to 
other  impurities. 

Q.  What  trouble  do  you  mean  ? 

A.  We  always  had  trouble  with  the  boring  of  the  retorts. 

Q.  This  kind  of  boring  of  the  retorts  that  you  speak  of? 

A.  Yes,  sir.     Throughout  two  years    work    with    it   we 

had  had  considerable  trouble  all  the  time,  and  shortly  after 

the  trial  last  time  the  trouble  became  quite  serious,  and    I 

40  determined  to  investigate  it,  so  Mr.  Converse    and    myself 
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made  a  thorough  investigation  of  these  minerals,  and  we 
found  that  instead  of  tlie  manganese  being  in  separate 
manganese  minerals  that  could  be  detected  with  the  eye 
and  possibly  avoided,  it  is  mixed  chemically  with  the  wille- 
mite  to  such  an  extent  as  we  thought  would  indicate  that 
some  other  name,  that  willemite  should  be  used  to  truly 
represent  the  fact.  We  have,  therefore,  taken  the  name 
that  Mr.  Rammelsburg,  in  1850,  gave  to  this  variety,  the 
manganiferons  variety  of  willemite  to  be  called  troostite  ; 
we  therefore  gave  it  that  name  at  the  works  as  a  distin-  IQ 
guishingname. 

Q.  To  distinguish  it  from  willemite,  do  you  mean  ? 

A.  To  distinguish  it  from — 

Q.  Pure  willemite  ? 

A.  Pure  willemite  ;   yes,  sir. 

Q.  Instead  of  saying  manganiferons  willemite  ? 

A,  It  is  ratlier  long  to  say  that   name,  and   we   adopted 
the  other. 

Q.  You  have  spoken  of  the  Atkinson    patent ;  can    you 
tell  whether  in  1849  or  1850 — or  can  you  tell  when  the  bag   20 
process  as  now  known  was  first  invented  ? 

A.  In  1850. 

Q.  By  whom  ? 

A.  By  Samuel  T.  Jones. 

Q.  This  then  was  after  the  deeds  ? 

A,  This  was  after  the  deeds. 

Q.  In  what  did  he  put  his  ore,  in  the  bag  process  ? 

Mr.  R.  H.  McCarter  :     What  is  that  ? 

30 

Mr.  Parker  :  I  ask  him  in  what  he  put  his  ore. 
I  don't  know  why  this  counsel  has  any  right  to 
put  his  "  oar"  in  ? 

Mr.  E,.  H.  McCarter  ;  I  can't  understand  that 
question. 

Mr.  T.  N.  McCarter  :  Do  you  mean  whether 
he  put  his  ore  in  the  bag  or  in  the  furnace  ?  ^rj 
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Mr.  Parker  :     I  asked  him  what  he  put  the  ore 


in. 


Q.  Just  describe  the  process  ? 

A.  The  Jones  process  ? 

Q.  Yes. 

A.  Tlie  Jones  process,  the  first  one,  consisted  in  remov- 
ino-  the  condensers  from  the  front  of  the  Belgian  furnace 
after  it  was  charged,  or  ratlier  probably  not  putting  them 
I A  in  and  leaving  the  mouth  of  the  retort  open  where  it  pro- 
jects into  the  air,  putting  up  a  movable  iron  front,  a  sheet 
iron  front  before  the  furnace  and  a  pipe  leading  from  that 
sheet  iron  front  to  a  fan,  and  from  the  fan  another  pipe  to 
muslin  bags  in  which  the  oxide  was  collected.  The  pro- 
cess was  that  the  oxide  of  zinc  was  produced  in  the  Belgian 
retort  until  such  time  as  they  were  bored  through  and  was 
carried  out  to  the  front  of  the  retort  as  metallic  zinc  vapor, 
burned  there  into  oxide  of  zinc,  and  carried  to  the  fan,  and 
from  the  fan  to  the  bag  where  it  was  collected.  This  pro- 
OA  cess  lasted  only  a  short  time  on  account  of  the  corrosive 
action  of  the  iron  and  manganese  upon  the  retorts,  and 
then  the  Jones  muffle  furnace  was  built.  To  this  he  added 
also  his  bag  process,  and  the  bng  process  has  been  added  to 
every  zinc  collecting  apparatus  in  the  direct  process  since 
that  time. 

Q.  You  have  said  the  iron  and  manganese  ;  in  what  ore, 

what  ore  did  he  use  ? 

A.  He  used  the  red  oxide  of  zinc  ore. 

Q.  Could  this  mixed  ore  have  been  used  in   any    process 
30  in  use  for  the  production  of  zinc  in  1848  ? 

A.  No,  sir. 

Q.  Why  not? 

A.  Because  of  its  corrosive  action  upon  the  vessels  then 
employed  for  distilling  the  zinc. 

Q.  Could  the  frank  Unite  mineral    have   been    separated 
from  the  other  minerals  therein  contained  in  1848  ? 

A.  It  could  not. 

Q.  If  it  could  have  been,  could  the   residue   have   been 
employed  in  the  production  of  zinc,  in  1848? 
4.A       A.  Not  with  the  appliances  then  in  use. 
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Q.  Do  you  find  that  it  was  ever  attempted  to  use  this 
ore  for  the  production  of  zinc  ? 

A.  No,  sir  ;  1  find  no  record  of  this  ore  having  been 
used  for  the  production  of  zinc  except  after  the  iron  was 
taken  out ;  1  find  a  record  of  its  having  been  used  as  an 
iron  ore  and  the  zinc  sought  to  have  been  collected  from 
the  mouth  of  the  furnace,  but  not  previous  to  1848,  all  ef- 
forts to  use  this  ore  previous  to  that  time  were  as  an  iron 
ore. 

Q.  When  was  it  first  used,  I  don't  mean  by  mistake,  but  10 
used  with  intention  as  a  zinc  ore. 

Mr.  K.  H.  McCarter ;     I    beg   your   pardon,    I 
don't  understand  that. 

Q.  Was  it  first  used  intentionally,  with  intention,  for 
the  production  of  zinc  ore  ? 

A.  In  1866 — 1865  or  1866,  I  am  not  exactly  sure  what 
year,  but  I  think  it  was  in  1866. 

Q.  Before  that,  was  it  deemed  worth  mining  for  zinc  ? 

A.  It  was  not. 

Mr.  T.  N.  McCarter :     When  you  speak  of  this 
ore,  I  presume  your  question  applies  to  the  ore — 


Mr.  Parker  :     From  the    premises  in    dispute  ; 


ves. 


20 


Q.  Mr.  Wetherill,  what  was  the  only  ore  from  this  lo- 
cality which  was  worth  mining  for  zinc,  or  so  deemed,  in 
the  year  1848  ?  30 

Mr.  R.  H.  McCarter :     Objected  to. 

Q.  Will  you  detail  the  sLeps  by  which  tliis  ore  became 
valuable,  which  you  say  was  not  valuable  for  producino- 
zinc  or  zinc  oxide  in  1848,  but  became  valuable  in  1866 — 
how  it  became  valuable  and  for  what? 

A.  It  became  valuable  as  a  source  of  white  oxide  in  1866, 
when  the  white  oxide  was  manufactured  first  successively 
from  the  Jones  mufile.     That  muffle  had  a  floor  six   inches   40 
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thick,  wlioiiever  the  heat  became  high  the  floor  was  affected 
by  the  iron  and  manganese,  and  eaten  through  by  the 
corrosive  action,  just  as  the  bottom  of  that  retort  (referring 
to  retort  produced)  was  eaten  through  tliere  by  corrosive 
action  ;  tlien  it  was  necessary  to  stop  and  rebuild,  so  that 
they  were  obliged,  in  order  not  to  have  the  heat  on  the 
bottom  of  the  furnace  too  great,  to  carry  the  heat  through 
over  the  top  of  the  muffle.  They  were  therefore  enabled 
to  use  only  the  easiest  working  ore  which  there  was,  wliicii 
IQ  was  the  red  oxide  of  zinc.  I  don't  believe  that  in  the 
muffle  so  heated,  the  temperature  so  necessary  to  reduce 
the  silicate  of  zinc  ever  was  reached  in  practice,  because  I 
find  that  the  saiidy  residue  taken  ont  was  not  slagged  to- 
gether, and  without  slagging  together  the  silicate  of  zinc 
would  not  be  reduced  where  so  much  iron  and  manganese 
were  present.  When  the  Wetherill  furnace  was  intro- 
duced—  ' 

Q.  And  when  was  that,  and  whose  invention  ? 

A.  It  was  invented  in  1852,  it  was  used  in  Bethlehem  in 
20  1853  on  other  ores,  but  it  was  not  for  a  few  years  after 
that  the  New  Jersey  Zinc  Company  used  it,  so  that  they 
did  nut  get  the  use  of  that  process  until  1856  I  think,  or 
somewhere  thereabouts  ;  there  was  an  interference  in  the 
patent  office,  and  there  was  some  difficulty  about  the  mat- 
ter which  delayed  their  use  of  the  process. 

Q.  Who  was  the  inventor? 

A.  My  father. 

Q.  You  say  it  was  first  used  on   other  ores,    what   other 

ores  ? 
30        A.  On  the  hydrated  silicate  of  zinc    at    Bethlehem,    and 

carbonate. 

Q.  Had  the  hydrated  silicate  ever  been    reduced    before 

that  you  know  of  i 

A.  I  thiidv  that  was  the  first  practical  working  of  liy- 
drated  silicate  ore  that  I  have  seen. 

Q.  Now,  you  can  proceed. 

A.  That  furnace— as  one  of  the  exhibits,  shows  the  floor 

of  the  furnace  was  covered  by  a  grate  such  as   you   see   in 

that  exhibit  which  was  perforated  with  holes    from    below, 

40  and  a  layer  of  coal  was  placed  across  the  top  of   that   grate 
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first,  and  then  allowed  to  remain  until  it  became  a  bright 
red  from  the  hot  walls  of  tlie  furnace  from  tlie  previous 
charc^e  ;  then  a  layer  of  ore  and  coal  ground  together,  or 
ore  ground  and  then  fine  coal  mixed  with  it  by  hand, 
spread  across  the  top  to  the  depth  of  about,  I  suppose,  four 
inches  or  five  ;  two  inches  of  coal  and  five  inches,  let  us 
say,  of  charge — ore  and  coal  put  together,  then,  a  cold 
blast  is  put  up  which  comes  up  through  and  blows  through 
the  whole  charge,  or  through  these  holes  that  penetrate 
from  the  ash  pit  below  it,  through  the  charge  ;  that  cold  iq 
air  blowing  up  through  acts  like  a  multiplicity  of  blow 
pipes,  and  reduces  the  ore  to  tlie  metallic  state;  this  tlien 
turned  into  vapor  in  the  body  of  the  furnace  and  passes  off 
as  an  oxide  of  zinc,  which  is  like  snow  in  the  snow  storm 
that  is  driven  through  the  air ;  the  particles  of  oxide  of 
zinc  were  suspended  in  the  air  just  as  snow  is  suspended  in 
the  air  in  the  winter  time,  and  the  whole  product  of  com- 
bustion from  the  fire,  tlie  gasses  and  the  oxide  of  zinc  and 
all,  are  carried  together  to  a  fan,  from  that  fan — which  is 
something  like  the  fan  which  blows  the  chaff  out  of  wheat,  20 
it  is  blown  into  rooms  where  large  bags  of  muslin  are  con- 
structed ;  the  oxide  remains  on  the  inside  while  the  gasses 
strain  out  through  the  pores  of  the  muslin  and  it  is  shaken 
down  every  morning  and  every  evening  and  emptied  out 
at  the  bottom  of  these  long  bags.  So  that  it  is  like  a  white 
smoke  that  is  collected.  This  charge  being  upon  an  iron 
grate  bar  kept  cold  by  cold  air  underneath,  enables  flux 
to  be  used,  which  could  not  otherwise  be  used  in  ores 
of  zinc  on  account  of  t  he  fire-clay  enclosing  vessels  that 
have  to  be  used  for  the  reduction  of  the  ore,  or  for  the  pro.  30 
duction  of  the  oxide.  So  that  this  was  the  first  practical 
occasion  on  which  the  flux  of  lime  or  any  other  substance 
that  would  make  the  ore  more  easy  to  melt,  and  to  reduce, 
could  be  used.  When  the  ore  melts  in  the  heat  it  surren- 
ders its  metallic  contents  much  more  readily  than  when 
that  does  not  happen,  but  the  corrosive  action  is  much 
more  increased  when  the  ore  does  melt.  These  two  things, 
the  objection  to  the  corrosive  action  and  the  desire  to  use 
the  fluidity  of  the  slag  were  both  satisfied  by  the  use  of 
the  Wetherill     rate,  in  the  zinc  business,  for  the  first  time.    ^(\ 


1360 

They  used  the  Wetlierill  grate  probably  for  ten  years,  aTul 
then  it  was  discovered  by  Dr.  Cook,  and  I  think  Mr.  Jen- 
kins, that  an  addition  of  lime  would  enable  them  to  use  the 
silicate  ores.  That  was  the  first  time  that  they  were  able 
to  use  their  silicate  ores,  as  an  ore  ;  accidently  they  no 
doubt  did  have  some  in  the  furnaces  before  that,  but  it  is 
very  questionable  whether  they  carried  the  heat  high 
enough  to  get  any  appreciable  amount  of  zinc  out  of  it,  I 
think  not. 
10       Q-  Could  they  use  lime  in  the  Belgian  process  of  184:8  ? 

A.  No,  sir. 

Q.  From  your  reading,  was  it  the  opinion  at  that  time 
that  they  could  use  lime? 

Mr.  Griggs  :     Objected  to. 

The  Court :     The  witness',  not  anybody  else's. 

Q.  They  could  not ;  why  not  ? 

A.  It  was  recognized   that   lime  would  have  a  corrosive 
20  effect  upon  the  distilling  vessels,  and  it  was  distinctly  said 
that  it  dare  not  be  employed. 

Mr.  Griggs  :     I  ask  to   have   that  overruled,   if 
the  Court  please,  what  was  said. 

The  Court :     Strike  that  out. 

The  Witness  :     I  beg  pardon,  I  did  not  intend 
to  quote  the  language. 

30        Q.  Just  state  the  facts  ? 

A.  Yes,  sir  ;  I  did  not  intend  to  quote. 

Q.  What  was  the  fact  ? 

A.  The  fact  was  that  it  could  not  be  used. 

Q.  Don't  answer  this  question.  Some  mention  was 
made  of  Breithaupt's  Mineralogy,  and  what  he  said  about 
mineralogy,  in  the  testimony  given  by  the  plaintift.  Will 
you  please  give  your  opinion  in  reference  to   that  extract? 

Mr.  Griggs :     I   object    to   the   question  ;    the 
AQ  way  it  was  put. 
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The  Court;     If  yon  have  the  extract,  show  it? 

Mr.  McCarter:  It  is  stated  by  Mr.  Stone,  or 
one  of  those  witnesses — if  your  Honor  will  allow 
it  at  recess,  so  as  not  to  delay  the  Court  now — 

The  Court :     Proceed. 

Q.  Mr.  Wetherill,  something  has  been  said  about  sepa' 
ration  ;  you  said  franklinite  could  not  have  been  got  out  in 

1848  ? 

The  Court:     He  said  so. 

Q.  Yes.  Were  your  first  experiments  in  getting  it  out, 
even  with  improved  magnets,  successful  ? 

Mr.  Griggs :     I  object   to    that   as   immaterial. 

The  Court:     I  think  so.     I  exclude  it. 

20 
Q.  Did  you  try  it  with  Mr.  Cook  at   the    time    I   asked 

him  about  it  ? 

Mr.  Griggs  :     I  object. 

Q.  Go  ahead.     Did  you  try  it  with  Mr.  Cook  ? 
A.  Yes,  sir  ;  Mr.  Cook — 

Mr.  Collins  :     When  ? 

A.  In  1888.  30 

^  Mr.  Parker  :     State  the  result  ? 

Mr.  Griggs  :     I  object  to  that. 

The  Court :     I  will  take  it. 

A.  It  was  entirely  unsatisfactory  on  the  Webster  machine, 
which  Mr.  Cook  said  he  was  the  agent  for,  or  the  owner  of 
in  America,  the  right  to  sell.  ^q 
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Mr.  Griggs  :  Has  the  witness  a  right  to  detail 
statements  of  Cook's  ? 

The  Court :     I  think  that  is  not  proper. 

Q.   Was  your  examination  tried  in  his  presence  ? 

A.  Yes,  sir. 

Q.  Wliat  sort  of  ore  ? 

A.  On  roasted  franklinite,  the  green  silicate,  willemite 
and  troostite  mixed  together.  • 

Q.  This  ordinary  ore? 

A.  Yes,  sir. 

Q.  Was  the  ore  previously  prepared  at  all  ? 

A.  The  ore  was  roasted. 

Q.  How  much  franklinite  did  you  get  out  of  it? 

A.  About  forty  per  cent.,  something  like  that,  of  the 
franklinite  that  was  in  it. 

Q.  And  sixty  per  cent,  was  left  in  ? 

A.  Yes,  sir. 

Q.  I  desire  to  ask  you,  Mr.  Wetherill ;  I  ask  you  witii 
reference  to  the  citations  from  Prof.  Dana,  which  luive 
been  made  in  the  evidence  heretofore. 

Your  Honor  said  I  must  look  up  the  citation. 
I  hope  your  Honor  would  remember,  it  will  take 
some  time  to  read  over  and  find  them.  My  recol- 
lection was,  Mr.  Williams  said  what  Dana  said  in 
reference  to  this  being  an  ore,  Mr.  Moebiusor  Mr. 
Williams. 

30  The  Court ;     Counsel  must  not  depend  on    the 

recollection  of  the  Court  in  a  case  like  this  with 
all  these  details,  it  is  impossible.  Counsel  ex- 
amined the  evidence  every  night  and  can  recall  it 
to  me. 

Mr.  Parker:  I  will  recall  him  for  that  pur- 
pose, 

A.  With  reference  to  the  brass,  the  experiment  made  by 
40  Mr.  Stone  as  to  brass,  what  have  you  to  say  ? 
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A.  I  thoiii^ht  that  tlie  experiment  Mr.  Stone  made  from 
the  brass  was  not  conchisive  as  to  anything,  except  that 
there  was  zinc  in  the  crystals  of  franklinite,  whicli  he  knew 
before  lie  started  with  the  experiment. 

Q.  Why  not  ? 

A.  Because  of  the  low  percentage  of  iron — of  zinc  in  his 
brass. 

Q.  How  much  was  there,  and  how  much  ought  there  to 
be? 

A.  There  was  seven  per  cent,  in  what  he  called  brass,  I 
understand,  five  to  seven  ;  there  should  be  over  twenty. 

The  Court :     How  much  ? 

A.  Over  twenty  to  form  brass. 

Q.  And  to  form  the  best  brass,  how  much  should  there 
be? 

A.  30.33. 

Q.  Mr.  Stone  did  not  answer  with  reference  to  the  pres- 
ence of  iron.  What  have  you  to  say  as  to  the  effect  of  any 
iron  in  brass  ? 

A.  I  should  say  it  was  very  injurious,  a  very  small  quan- 
tity affects  the  value  of  brass  very  much. 

Q.  Mr.  Wetherill,  in  the  Mine  Hill  ore  of  this  vein  in 
dispute,  what  proportion  belonged  to  the  various  minerals ; 
what  proportion  is  franklinite,  and  what  proportion  silicate 
of  zinc,  silicate  of  manganese,  silicate  of  iron,  and  so  forth. 

Mr.  Griggs  :     Well,  I  object  to  that  question. 

The  Court:     If  the  witness   is   of   opinion    he  30 
can  give  it,  and  gives  it,  I  will  take  the  evidence. 
The  weight  of  it,  I  think,  is  affected  by  the  objec- 
tion of  counsel. 

Q.  Answer  the  question. 

A.  The  average  percentage  of  franklinite  in  the  ore  in 
dispute  is  between  tifty-four  and  fifty-six  percent. ;  fifty- 
five  I  should  say.  The  average  of  the  minerals  willeniite, 
and  what  1  have  called  troostite,  and  red  oxide  together, 
as  also  the  pure  silicate  of  manganese,  is    27.28  ;  and   lime  40 


20 


10 


1364 

about  cigliteen. 

Q.  How  do  you  get  at  that  ? 

A.  We  got  at  tluit  from  the  imperfect  separations  that 
we  were  able  to  make  on  the  ores  that  were  used  up  to  the 
time  of  the  last  trial,  about  4,300  tons. 

Q.  Calling  your  attention  to  the  sample  marked  "  George, 
Greer  opening,  Exhibit  D,  May  29th,"  called  by  one  wit- 
ness laminar  and  by  another  witness  massive  franklinite,  is 
that  mineral  common  ? 

Mr.  Collins:     No;  not  that  mineral,  tiiat  kind. 

Q.  Is  that  kind  of  franklinite  or  kind  of  ore  common  on 
the  hill  ? 

A.  No,  sir. 

Q.  How  much  of  it  have  yon  seen  there  ? 

A.  Probably  three  times  as  much  as  that. 

Q.  As  that  one  piece? 

A.  Yes,  sir  ;  I  think  I  remember  two  other  specimens  of 
about  that  size,  that  is  all  I  have  ever  seen,  to  know. 

Q.  Have  you  ever  seen  any  franklinite  mineral  in  any 
quantity  separate  from  silicates  ? 

A.  I  have  not  in  the  territory  in  dispute,  and  not  in  any 
quantity  anywhere  else  ;  no. 

Q.  Not  in  any  quantity  lit  for  mining  ? 

A.  No. 

Q.  That  is  all  with  the  exception  of  the  reference  to 
Dana  and  Breithaupt — oh,  yes  ;  I  forgot  one  thing — you 
spoke  something  about  the  form  of  furnace  used  in  1848  ; 
have  you  got  a  model  of  that  here  ? 

A.   Yes,  sir. 

Mr.  Parker :     Just  have  that    brought  in,    Mr. 
Heckscher. 

Q.  From  what  is  this  made  ? 

A.  Made  from  Piot  and  Muriahle's  drawing. 

Q.  Of  18  and— 

A.  Of  1844. 

^Q  Mr,  Griggs  :     We  object  to  this. 
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Cross-exatninatio7i  by  Mr.  R.  H.  McCarter : 

Q.  Mr.  Wetlierill,  yon  say  that  you  discovered  the  dif- 
ference between  willemite  and  troostite  after  what  you 
have  called  rather  unsatisfactory  separation  had  taken  phice 
at  your  works  ?  ; 

A.  Yes,  sii-.  i 

Q.  That  separation  had  taken  place,  and  you  had  separa- 
ted some  4,274  tons?  '\ 

A.  Up  to  last  spring;  yes,  sir.  \q 

Q.  Before  you  testified  last  year  ? 

A.  Yes,  sir. 

Q.  Did  you  not  testify  last  year  that  as  the  result  of  the 
separation  of  4,274  tons,  you  were  able  to  testify  that  the 
mineral  constituents  of  this  ore  consisted  of  .  franklinite, 
willemite  and  limestone  ? 

A.  Yes,  sir. 

Q.  Did  you  then  mention  troostite? 

A.  No,  sir. 

Q.  Had  not  you  had  the   separation,    and    had    not   you  20 
separated  4,000  tons,  which   separation    this    morning   you 
say  enables  you  to  distinguish  between  troostite  and    wille- 
mite ? 

A.  I  did  not  intend  to  sav  tiiat  that  4,000  tons  enabled 
me  to  distitignish  between  troostite  and  willemite.  I  said 
that  that  was  subsequent. 

Q.  You  do  say,  however — did  say  last  time,  that  af- 
ter separating  4.274  tons,  you  were  prepared  to  say  tiiat 
tlie  constituents  of  this  ore  were,  franklinite  54.9,  wille- 
mite 27.09,  and  limestone  18.50?  gO 

A.  Yes. 

Q.  Did  you  mention  troostite  at  all  ? 

A.  I  did  not  ? 

Q.  And  didn't  you  say  further  downi,  a  question  or  two 
afterwards,  that, the  willemite  included  the  silicate  of  man: 
ganese,  and  whatevtjr  red  oxide  there  was  m  the  ore  ? 

A.  I  did. 

Q.  Then  you  knew  then  that  the  silicate  of  manganese, 
which  now  you  say  nnikes  j'ou  call  it  troostite,  was  in  the 
ore,  didn't  you  ?  40 
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A.  I  supj)osed  it  was  there  as  a  separate  mineral. 

Q.  It  was  there  ? 

A.  It  was  there. 

Q.  And  yon  knew  it? 

A.  I  didn't  think  it  was  there  in  quite  so  large  quantities, 
however,  as  we  have  since  discovered. 

Q.  You  said  that  tlie  27.09  included  all  the  silicate  of 
manganese  that  was  in  the  ore  ? 

A.  Yes,  sir;  all  the  silicates  of  manganese  were  there. 
10       Q-  Whether  it  was  much  or  small,    it    was    all    there    in 
the  willemite  ? 

A.  Yes,  sir. 

Q.  Now,  are  jou  familiar   with    Berthier's   analysis   of 
the  red  oxide,  or  red  oxide  of  zinc  ? 
•     A.  I  have  seen  it ;  yes,  sir. 

Q.  How  much  silicate  of  manganese  does  that  analysis 
show — how  much  oxide  of  manganese  does  that  analysis 
show  ? 

A.  Twelve. 
20       Q.  Are  you  familiar  with  Dr.    Bruce's    analysis    of    the 
same  thing  ? 

A.  Yes. 

Q.  How  much  does  that  show  ^ 

A.  1  think  that  shows  twelve,  and  Berthier's  eight ; 
one  or  the  other;  I  don't  remember  exactly  whicii. 

Q.  They  were  both  made  prior  to  1848  ? 

A.  One  was  made  in  1813,  described  in  1814,  and 
the  other  was  made  in  1819. 

Q.   How  much  manganese   was   in    the   average    of   the 
30  silicate  you  found  and  used  in  making  zinc  in  yuur  works  ; 
average  now  ? 

A.  In  the  average  of  the  silicates  I  should  say  abont 
eleven  to  twelve  per  cent,  of  iron  and  manganese  together; 
we  don't  exactly  keep  them  separate;  thej'  are  both  injuri- 
ous ;  and  we  count  them  both  together  in  our  analysis. 

Q.   Between  eleven  and  twelve? 

A.  Yes  ;  between  eleven  and  twelve. 

Q.  How  much  of  that  is  iron  ? 

A.  Probably  about  two. 
40       Q-  So  that  probably  the  average  of  manganese  would  be 
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about  ten  ? 

A.  About  nine  to  ten  ;  yes, 

Q.  Now,  how  much  metallic  zinc  could  be  obtained 
froni  IX  per  cent,  of  red  oxide  in  a  ton  of  ore? 

A.  I  will  have  to  make  a  calculation,  if  jou  will  permit. 

Q.  I  wish  you  would  ? 

A.  Do  you  mean  in  the  oxide  process,  or  in  the  spelter 
process  ? 

Q.  Either  one  ? 

A.  You  mean  tlie  red  oxide  of  zinc  now,  associated  with  iq 
the  minerals  that  they  call  generally  troostite  in  the  spelter 
process  ? 

Q.  Mr.  (.antield  testified  this  morning,  and  there  is 
other  evidence,  too,  that  there  is  about  1}(  per  cent,  of 
red  oxide  of  zinc.  Now,  I  confine  my  question  to  your 
analysis;  now,  I  want  to  know  how  much  metallic  zinc 
conld  be  obtained  from  that  1^  per  cent,  of  red  oxide  in 
a  ton  of  ore  ? 

A.  If  it  was  taken  out  and  worked  by  itself,  then  you 
would  get  a  very  much  higher  yield,  on  account  of  its  20 
being  a  very  easy  worked  ore,  than  you  would  if  it  was 
worked  in  with  other  ores.  I  will  answer  it  the  best  I 
can  ;  as  an  average  probably,  I  should  think  you  would  get 
about  eighteen  pounds  of  zinc  to  the  ton  of  ore,  and  about 
fourteen  pounds  of  metal,  under  favorable  circumstances, 
as  to  the  metal. 

Q.  That  IS  a  ton  of  ore — 

A.  2,240  pounds. 

Q.  Now,  you  have  said  there  was  no  known    process    in 
1848  for  the  production  of  the  wliite  oxide   of  zinc   from  30 
the  silicate,  or  other  ores  of  zinc.     Are  vou  familiar   witli 
the  report  of  1852  of  tiie  zinc    company,    which    has    been 
put  in  evidence  on  your  side  ? 

A.  Yes,  sir. 

Q.  And  do  you  recall  that  refers  on  page  19  to  the 
brilliant  discoveries  of  LeCIaire  and  Sorrel  in  Europe  for 
the  production  of  white  zinc  paint  from  zinc  ores  ? 

A.  Yes,  sir. 

Q.  And  had  not  LeCIaire  and  Sorrel  not  only  invented, 
but  used  sucessfully  those  processes  that  are  so  referred  to,   40 
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A.  Those  were  processes  from  tlie  metal,  the. production 
of  oxide  of  zinc  from  the  metal. 

Q.  Were  thej  not  for  making  the  white  oxide  of  zinc  or 
paint  powder? 

A.  Oh,  yes  ;  certainly. 

Q.  Only  they  made  the  metal  first  ? 

A.  They  made  the  metal  first. 

Q.  Now,  there  was  no  difficulty  about  making  metal    in 
IQ   18-iS,  metallic  zinc  ? 

A.  No  difficulty  in  making  metallic  zinc  whatever,  in 
1848. 

Q.  And  the  Belgian  and  Silesian  methods  were  in  ex- 
istence long  before  that  ? 

A.  Oh,  yes. 

Q.  And  have  not  been  changed,  have  they,  materially  ? 

A.  There  have  been  no  revolutionary  changes,  but  the 
changes  had  been  very  material. 

Q.  When    was   spelter   first   made   successfully    in   this 
20  country? 

A.  In  this  country  spelter  was  first  made  successfully  in 
1859. 

Q.  By  whom  ?  ' 

A.  By  Mr.  Joseph  Wharton,  at  the  works  of  the  Lehigh 
Zinc  Company. 

Q.   You  have  read,  of  course,  in  this  prepsiration    which 
vou  have  made  for  testifying,  his  article  on  this   very    sub- 
ject  in  the  American  Journal  of    Science   and    Art,    1871, 
volume  2  ? 
30       A.  I  have. 

Q.  Do  you  recall  where  he  says  :  "It  seems  inexpedient 
to  burden  this  paper  with  descriptions  of  furnaces,  appaiu- 
tuses  and  processes,  since  all  were  copies,  slightly  modified 
to  fit  local  circumstances  of  the  well-known  Belgian  fur- 
naces, apparatuses  or  furnaces  ?" 

A.  Yes,  I  remember  that. 

Q.  That  is  your  understanding  of  the  situation,  isn't   it  ? 

A.  That  is  my  understanding. 

Q.  Tliat  the  only  change  in  this  country  that  was    made 
AA   when  they  began  to  manufacture  articles   of   zinc    was    to 
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slightly  modified  the  well -known  Belgian  and  Silesian  pro- 
cesses ? 

A.  That  is  all  that  has  ever  been  done,  to  fit  the  circum- 
stances. 

Q.  You  know  the  weights  and  measures  were  made  by 
the  United  States  (Tovernment  from  some  large  quantity 
of  ore  taken  from  this  hill,  were  they  not  ? 

A.  Yes,  sir. 

Q.  Away  back  in  1836  or  1837  ? 

A.  1835.     The  coi-respondence  about   it    was   in    1835  ;  jO 
the  work  probabl}- continued  to  1836. 

Q.  And  they  used  the  well-known  Belgian  furnace  ? 

A.  They  did. 

Q.  And  imported  workmen  to  work  them. 

A.  Yes,  sir. 

Q.  Now,  I  ask  you  whether  it  is  not  a  matter  of  fact, 
that  all  retorts  do  suffer  with  use  ? 

A.  Necessarially  must ;  clay  is  very  perishalde. 

Q,  And  wiiether  the  refraction  of  the    retorts    does    not 
depend  more  on  the  chemical  condition  of  the  clay  in    the  20 
retort  than  it  does  in  its  density  ? 

A.  No  matter  how  dense  you  make  a  retort  you  could 
not  make  a  good  one  out  of  bad  clay. 

Q.  And  does  not  the  efticiency  of  the  workmen  in  the 
manufacture  of  the  spelter,  and  the  use  of  the  retorts  oper- 
ate more  than  anything  else  upon  the  life  of  the  retorts — 
skill  and  experience  of  workuicn  ? 

A.  A  bad  workman,  a  poor  workman,  would  burn  all 
the  retorts  down  in  the  furnace  in  one  charge,  if  he  did 
not  undei'stand  his  business.  oq' 

Q.  And  is  not  the  same  true  of  any  other  furnace,  an 
iron  furnace,  for  instance,  whei-e  it  is  improperly  cared  for  ? 

A.  Certainly. 

Q.  And  isn't  it  true,  therefore,  that  the  successful  opera- 
tion of  one  of  these  retorts  depends  more  than  an^^thino- 
else  upon  the  skill  and  care  of  the  workmen  ? 

A.  After  the  construction  of  the  retort  itself,  and  the 
fact  that  it  can  be  subjected  to  the  necessary  temperature, 
then  tlij  skill  of  t!ie  workman  becomes  the  next  qualifica- 
tion. ^Q 
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Q.  Wasn't  it  for  tliat  reason  that  Mr.  Ilassler  in  1855, 
and  Mr.  Wharton  in  1859  imported  workmen  from  abroad  ? 

A.  I  judge  it  was  to  secure  the  best  practice,  the  same 
as  thej  do  over  there. 

Q.  Now,  doesn't  it  require  more  than  one  operation  to 
extract  the  majority'  of  metals  from  their  ores  ? 

A.  You  mean  tirst  a  roasting,  and  afterwards  a  secondary 
treatment  ? 

Q.  ^ou  have  insisted  upon  talking  about  tlie  making  of 
IQ  oxide  of  zinc  direct  from  the  ores? 

A.  Yes,  sir. 

Q.  Ratlier  than  from  the  spelter? 

A.  Yes,  sir. 

Q.  Or  rather  the  residuum  from  blast  furnaces.  I  want 
to  know  whether  it  does  not  require  more  than  one  opera- 
tion to  extract  the  majority  of  metals  from  the  ores  in 
which  they  lie.     Take  copper? 

A.  There  are  two  operations  in   copper,  unless   you    use 
the  electro-litic  process. 
20       Q-  Then  how  many  ? 

A.  Then  there  is  only  one. 

Q.  Taking  the  old  process,  befoi'e  you  got  this  electro- 
litic,  or  whatever  you  call  it? 

A.  Then  there  wei-e  two  in  the  old  process. 

Q.  Now,  with  the  exception  of  cast  iron  and  mercury, 
what  metal  can  you  think  of  which  is  produced  fi'om  the 
ore  in  which  it  is  contained  by  one  process? 

A.  Lead  is  produced  so — you  exclude  now,  roasting? 

Q.  Not  at  all ;  I  call  roasting  a  process? 
30       A.  Well,  then  iron  is  roasted  also.     Nearly  all    ores    are 
roasted. 

Q.  So  yon  could  hardly  think  of  a  single  metal,  canyon, 
that  is  produced  direct  from  the  ore,  as  you  require  in  your 
defense  the  white  oxide  of  zinc  to  be  produced  from  its  ore  ? 

Mr.  Collins:     The  white  oxide  or  zinc  is  not  a 
metal. 

A.  The  white  oxide  of  zinc  process  does  not  produce   a 
40  metal. 
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Q.  I  mean  tiie  spelter,  of  course,  I  mis-spoke? 

A.  There  it  is  produced  in  two  processes,  after  you  take 
your  residuum  as  a  producing  metal.  Your  oxide  process 
is  a  roasting  process;  it  is  not  a  metallurgical  process  ;  it 
is  a  roasting  process  in  the  Wetherill  furnace, 

Q.  Now,  is  not  the  impure  oxide  which  Mr.  UuFaur 
testified  about — did  jou  hear  Mr.  DuFaur's  testimony? 

A.  You  mean  the  impure  oxide  from  the  Wetherill  fur- 
nace ? 

Q.   Yes  ?  10 

A.   Yes,  I  heard  him  testify  about  it. 

Q.  That  is  a  mineralogical  substance  called  cadmie,  is  it 
not  ? 

A.  Yes,  sir. 

Q.  And  had  there  not  been  processes  for  years  to  pro- 
duce from  this  cadmie  zinc  ? 

A.  It  was  used  principally  for  producing  brass  in  early 
times,  because  it  yielded  its  metal  very  readily. 

Q.  And  this  getting  zinc  with  which  to  produce  the 
brass  ?  20 

A.  Yes  ;  that  was  the  first  use. 

Q,  Don't  you  know  that  Mr.  DuClos  in  1838  invented 
a  process  for  working  in  blast  furnaces,  oxide  of  zinc  from 
which  spelter  could  be  made  in  an  ordinary  blast    furnace? 

A.  Yes,  sir;  never  considered  that  was  practical. 

Q.  You  spoke  of  the  Jones  patent  this  morning,  and 
gave  us  a  long  description  of  it,  the  Jones  patent,  the  bag- 
patent,  to  show  that  the  manufacture  of  oxide  of  zinc — 

A.  It  liad  nothing  to  do  with  tlie  production  of  oxide  of 
zinc  ;  all  it  had  to  do  was  with  its  collection.  30 

Q.  For  this  manufacture  ? 

A.  Yes. 

Q.  Isn't  it  true  tliat  Mr.  Jones,  both  in  his  American 
patent  and  in  the  English  precedent  patent,  which  was  taken 
out  for  his  benefit  in  1850,  claimed  and  spoke  of  both  the 
bag  process  and  the  iron  chamber  process  with  a  textile — 
the  end  made  of  some  textile  fabric. 

A.  That  was  the  first  idea,  I  think  ;  from  that,  the  bag- 
came. 

Q.  So  that  Mr.  Jones  included  in  his  idea  not  necessarily   40 


1372 

the  bag,  did  he  ? 

A.  Well,  it  is  the  element  of  a  bag,  it  is  a  strainer. 

Q.  It  was  a  h>ng  iron  chamber  witli  a  simple  piece  of 
cloth  or  other  textile  fabric  at  the  end  ? 

A.  Yes;  through  which  the  stuff  was  strained, 

Q.  Was  the  bag  process  designed  especially  to  the  manu- 
facture of  white  oxide  ? 

A.  It  is  only  valuable  inasmuch  as  it  is  a   straining    pro- 
cess, or  a  textile  fabric. 
iQ       Q.  It  simply  makes  the  collecting  process  a  little   more 
practicable  ? 

A.  That  is  all. 

Q.  Was  not  the  Atkinson  patent  which  you  have  so 
elaborately  described  used  for  the  commercial  production 
of  zinc  before  1848  ? 

A.  I  could  not  describe  the  Atkinson  patent  elaborately, 
because  there  is  not  enough  information   in    the   patent    to 

do  so. 

Q.  I  don't  care  to  go  into  that ;  you  spoke  of  it  a  long 
20  time,  and  showed  your  familarity  with  it? 

A.  Yes. 

Q.  Now,  I  want  to  know  whether  tiiat  process  was  not 
actually  operated  upon — 

A.  Not  to  my  knowledge ;  I  have  heard  it  said  in  the 
testimony  here  that  it  was. 

Q.  Are  3^ou  familiar  with  the  article  in  the  Annals  des 
Art  et  Manufacturers  wiiicli  relates  to  its  successful  use? 

A.  ISo  ;  I  am  not. 

Q.  Mr.  Wetherill,  just  at  the  adjournment  I  was  asking 
30  you  whether  you  were  familiar  with  the  fact  that  one  of 
the  volumes  of  the  Annals  Des  Arts  et  Manufacturers 
spoke  of  the  use  of  this  process  for  making  white  oxide? 

A.  I  was  not. 

Q.  You  were  not  ? 

A.  Not  until  I  heard  it  here  in  Court. 

Q.  Your  reading  did  not  include  the  article  in  question  ? 

A.  No,  sir. 

Q.  After  you  heard  it  alluded  to  here  on  the  trial,    have 
you  paid  any  attention  to  the  article  ? 
A<)       A.  No  ;  I  have  becTi  busy,  I  have  not  had  time. 
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Q.  Well,  do  jou  consider  that  3'on  can  be  said  to  liave 
made  a  tliorou£jh  investigation  of  that  subject,  if  one 
of  the  recognized  books  speaks  of  the  practical  use  of  the 
Atkinson  patent  ? 

A.  I  don't  suppose  that  1  read  everything  iliat  there  was 
in  the  literature. 

Q.  No  ;  now,  you  mentioned  the  authorities  upon  which 
you  relied  for  your  opinions.  1  believe  four  of  them  pre- 
ceded in  time  the  deed  of  March  10th,  1848;  Karsten, 
Berthier,  Gallon,  and  Piot  and  Muriahle  ?  ^q 

A.  Yes,  sir. 

Q.  The  next,  I  thiidv,  is  Rammelsburg,  1850  ? 

A.  Whitney;   1850;   Rammelsburg,  1854. 

Q.  I  did  not  get  Whitney  in  my  list.  I  am  correct  that 
onlj'  four  of  them  preceded  the  deed  ? 

A..  I  thiidc  so. 

Q.  The  rest  subsequent  ? 

A.  I  would  like  to  look  at  my  list,  if  you  wish  me  to. 

Q.  Exactly — well,  you  need  not  bother  in  regard  to  that. 
Now,  did  you  exainine  Wehrle's    Metallurgy,  published    in  20 
1841? 

A.  Yes,  sir. 

Q,   Did  you  examine  Lampadius,  published  in  1827? 

A.   Yes,  sir. 

Q.  Did  you  examine  Hartmann's  Lexicon  of  Metallurgy 
published  in  1841  ? 

A.  I  think  not.  Hartmann — I  don't  remember  Hart- 
mann's Metallurgy  of  1841, 

Q.  Did  you  refer  to  Mr.    Victor    Monheim's   article   on 
the  compact  of  willemite  of  the  Busbacher    mountains,    of  o^ 
1848? 

A.  That  was  not  published  until  1849. 

Q.  Did  you  refer  to  that  aiticle  ? 

A.  Yes,  sir  ;  I  referred  to  that  article. 

Q.  And  did  you  examine  Cleveland's  Mineralogy  of 
1860  ? 

A.  I  did  not  quote  any  mineralogies ;  I  examined  a 
ejreat  manv  Clevelands  among  the  rest. 

Q.  In  reference  now  to  the  manufacture  of  speltei-. 
Supposing  franklinite    could    be    removed    from    the    ore,    40 
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would  there  have  been  any  difficulty  about  the  manufacture 
of  spelter? 

A.  After  the  frankliuite  went  out? 

Mr.  R.  IL  McCarter:     Yes. 

A.  What  ore? 

Q.  This  ore  in  dispute  ? 

A.  You  mean  now  ? 
j^Q       Q.  Assuming  that  the  fi-anklinite   could  have  been    re- 
moved, would  there  have  been   any   difficulty    in    1848   of 
making  spelter  from  the  residue? 

A.  Yes,  sir. 

Q.  There  would.     Would  there  be  to-day  ? 

A.  There  is  great  difficulty  ;  yes. 

Q.  Did  you  not  testify  at  the  last  trial   to  the   contrarj'  ? 

A.  I  testitied  at  the  last  trial  that  we  were  doing  it. 

Q.  Were  you  not  asked  at  the  last  trial  this  qu(!Stion, 
and  did  you  not  answer  as  follows  in  reference  to  the 
20  manufacture  of  spelter:  "Suppose  the  franklinite  was 
separated,  would  there  be  any  difficulty  about  the  manu- 
facture of  spelter"?  atid  did  you  not  answer,  "If  the  frank- 
linite was  removed,  I  don't  think  there  would  be"? 

A.  I  think  very  likely  I  did  so  ;  that  was  at  that  time  my 
opinion. 

Q.  Now,  you  have  referred  to  the  Wetherill  grate  or 
furnace.     Did  your  father  invent  the  Wetherill  fui'nace  ? 

A.  He  invented  the  Wetherill  process. 

Q.  Wetherill  process? 
30       A.  Yes,  sir. 

Q.  A  hearth  or  floor  with  holes  in  it,  through  which  the 
blast  arsises,  was  not  the  invention  of  your  fathei-,  was    it? 

A.  That  application  for  this  purpose  was  new;  it  Jiad 
been  used  as  a  grate  for  coal  before. 

Q.  Yes  ;  then  the  only  thing  your  father  done  in  the  so- 
called  Wetherill  process,  was  the  application  of  a  well- 
known  hearth  to  the  production  of  zinc  from  zinc  ores, 
was  it  not,  in  a  well-known  furnace  ? 

A.  I  don't  remember  ever    having   seen    anywhere    else 
40  that  furnace. 
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Q.  Did  your  father  invent  the  furnace  ? 

A.  I  don't  say,  I  don't  know  ;  but  I  never  have  seen  any- 
where else  that  form  of  furnace. 

Q.  I  suppose  you  are  familiar  with  what  your  father  in- 
vented, or  what  your  father  claimed  to  invent? 

A.  I  think  he  claims  the  invention  of  the  process,  which 
is  the  combination  of  the  grate  bar,    the    furnace    and    the 
chai-ge,  thickness  of  the  charge,  and  all  that. 
I    Q.  How  old  were  jou  in  1856  ? 

A.  I  was  born  in  1844  ;  twelve  years  old.  iq 

Q.  Now,  you  have  not  seen  a  great  many  furnaces,  intelli- 
gently, in  1856,  had  you  'i 

A.  I  was  speaking  moie  as  to  what  I  have  seen  since? 

Q.  Yes.  Was  your  fathei-'s  invention,  which  has  been 
in  this  case,  denominated  the  Wetherill  procefs  or  tlie 
Wetherill  furnace,  anything  more  than  the  adaptation  of  a 
well  known  hearth,  namely,  a  piece  of  iron  with  holes  in 
it,  tlirough  which  the  air  by  a  blast  was  allowed  to  go,  the 
application  of  such  a  hearth  to  a  well  known  furnace? 

A.  I  don't  ever  remember  having  seen  a  furnace —  20 

Q.  Of  course  not  ? 

A.  Of  that  descriptioti,  as  I  said  before. 

Q.  Of  course  not,  you  wei'e  only  twelve  years  old  ? 

A.  I  mean  hince. 

Q.  I  ask  you  whether  it  is  not  a  fact  from  youi-  knowl- 
edge and  reading — you  have  gone  back  to  1848 — whether 
it  is  not  a  well  known  fact  that  the  invention  of  your 
father  was  not  just  as  I  described  it  ? 

A.  Well,  the  Wetherill  form  of  furnace    is  not  anv    of 
the   usual    forms   of    furnaces;    it    is    not    a    reverbratory  30 
furnace,  nor  is  it  a    blast    furruice,  nor  is    it    an    enclosed 
furnace  like  a  spelter  furnace.     It  is  a  furnace  by  itself. 

Q.  Yes? 

A.  I  don't  ever  remember  seeing  a  furnace  exactly  like 
it. 

Q.  There  is  no  new  principle  in   it? 

A.  There  is  not  any  new  principle  in  it,  except  it  is  a 
little  different  form. 

Q.  Your  father  didn't  claim  there  was? 

A.  I  don't  think  he  did.     You  asked  me  if    it    was    the   49 
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siinie  ;  I  si\y  I  never  remember  seeing  one  like  it  ? 

Q,   When  (lid  jon  first  oro  to  the  Newark  works? 

A.  I  supposed  I  went  first  to  the  Newark  works  in  1851, 
when  I  was  ii  little  chap. 

Q.  How  old  were  jon  then  ? 

A.  About  five — 

Q,  I  mean  after  yon  reached — 

A.  I  was  abont  seven  years  old. 

Q.  After  you  reached  the  age  of  maturity  so  that  you 
[Q  would  be  intelligent  about  these  matters,  when  did  you 
first  go  ? 

A.  I  went  to  the  Newark  works,  first,  somewhere  about 
1887  or  1888  ;  somewhere  along  there. 

Q.  Did  youi-  fatlier's  process  produce  better  oxide  of 
zinc  than  had  been  pi'oduced  before? 

A.  I  think  it  did. 

Q.  Yes? 

A.  Whiter. 

Q.  I  show  you  a  letter  dated  July  30,  1852.  Is  that  in 
20  your  father's  iiandwiiting? 

A.  I  think  that  is  ;  yes,  sir. 

Q   Will  you  just  read  that  letter,  Mr.  Wetherill  ? 

Mr.  Collins:     What  is  the  date  of  it? 
Mr.  K.  H.  McCarter  :     July  3()th,  1852. 

Q.  I  ask  yon,    after    reading    that    letter,  whether  your 
father  claimed  anything  more  by    the    process    which    you 
have  described  than  a  mere  improvement   and    more    econ- 
30  omical  method  of  producing  the  white  oxide  of  zinc. 

A.  That  is  all  lie  claimed  to  the  company  in  that  letter. 

Q.  Yes.  Now,  Mr.  Wetherill,  you  have  testified  in  this 
case  that  it  is  your  opinion  that  the  ore  in  this  vein  was  not 
in  1848  deemed  fit  to  be  mined  for  zinc ;  that  is  your 
opinion.  Wiien  did  it  become  reasonably  fit  to  be  mined 
for  zinc  ? 

A.  I  thiidc  the  first  time,  the    first    that    it   became,    the 
vear  in  which  it  became  reasonably  fit  to  mine  for  zinc  was 
1866. 
AQ       Q.  It  certainly  is  reasonably  fit  to  mine  for  zinc  to-day? 
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A.  Yes,  si  I'. 

Q.  And  that  is  wliat  you  are  making  from  it? 
:  A.  Zinc  and  iron. 

Q.  How  large  an  interest  in  the  Lehigh  Zinc  &  Iron 
Companj'  do  you  hold  ? 

A.  I  hold  one-sixth  interest  in  the  Lehigh  Zinc  &  L*on 
Company  ? 

Q.  How  much  is  that  ? 

Mr.  Parker  :     Is  that  material. 

Q.  Or  how  much  is  the  whole  ? 

A.  Do  you  mean  what  is  the  capital  stock  of  the  com- 
pany ? 

Q.  What  does  that  one-sixth  interest  represent  ?    . 

A.  One-sixth  interest  in  all  their  property  and  mines. 

Q.  That  one-sixth  aggregates  how  much  in  value  ? 

A.  The  capital  stock,  do  you  want  ?  The  capital  stock 
is  $600,000. 

Q.  How  much  in  value  does  that  represent  ? 

A.  The  capital  stock  is  $600,000  ;  that  one-sixth  repre- 
sents $100,000. 

Q.  Is  that  the  extent  of  the  value  of  the  works,  both  in 
Missouri  and  Bethlehem,  and  whatever  it  is  ? 

A.  You  asked  me,  the  company  that  was  interested  in 
this  matter. 

*Q.  Yes? 

A.  I  understand  it  to  be. 

Q.  Yes? 

A.  That  is  all  the  interest  I  have  in  that  company. 

Q.  That  is  all. 

lie-direct  examination  by  Mi-.  Parker : 

Q.  Takino^  it  a  little  backwards,  I  understood  vou  to  sav 
that  the  hearth  or  grate  used  by  your  father,  had  been  used 
for  coal  before  ? 

A.  It  had  ;  yes,  sir. 

Q.  Had  it  been  used  for  any  ore  before  ? 

A.  It  never  had,  for  any  ore  before.  40 
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Q.  Tlien  its  application  for  roasted  ore  was  a  new  thing? 

A.  Entirely. 

Q.  And  the  furnace,  when  you  say  "  I  have  never  seen 
anything  like  it  before,"  what  do  you  mean  by  seeing? 

A.  1  mean  that  furnaces  vary  as  to  form. 

Q.  Do  yon  mean  by  saying  never  heard  of  one,  in  books  ? 

A.  Never  seen  one  either  in  books  or  otherwise. 

Q.   What  is  what  you  mean  by  seeing  ? 

A.  Yes,  sir. 
10       Q-  Then,  the  construction  of  your  furnace  and  the  adap- 
tation of  the  hearth  to  the  use  of  ores  was  new  ? 

Mr.  McCarter :     I  object;  that  is  leading. 

Mr.  Parker  :     Well,  of  course,  it    is   a   leading 
question. 

Q.  You  say  that  n-ou  said  in  the  last  trial  that  if  the 
franklinite  was  i-emoved  from  this  ore,  there  would  now 
be  no  difficulty  in  using  the  residue  for  zinc;  that  was  your 
opinion.     Is  that  your  opinion  now? 

A.  It  is  not. 

Q.  Have  you  already  given  reason  for  that? 

A.  Yes  ;  I  said  tnat — 

Mr.  Griggs  :     Well,  no  matter  then. 

Q.   What  difficulty  do  you  say  there  is? 
A.  The  difficulty  we  encountered    was   that  the    boi'ing 
which  we  attributed  to — 


20 


30 


Mr.  R.  II.  McCarter :  He  has  given  tiie  rea- 
sons; I  don't  think  it  is  worth  while  to  go  over 
them  ao-ain — 


*»' 


Q,   What  minerals  in  the  residue  made  the  difficulty? 
A.  The  presence  in  the  concentrated  ore    of    manganese 
minerals  and  garnet,  has  made  the  difficulty. 
Q.  Did  you  mention  garnet  before? 
A.  As  among  the  constituents  in  the  mine  ? 
4Q       Q.  As  among  the  niinerals  that  were  in  the  ore. 
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A.  I  tliink  so  ;  certainly  it  is  there. 

Q,  Wliat  eftect  has  that  garnet? 

A,  It  has  the  same  effect  ;  perhaps,  a  little  worse  than 
manganese  minerals,  because  it  is  more  fusible. 

Q.  How  frequent  is  that  in  the  ore  ? 

A.  It  was  very  frequent  in  the  ore. 

Q.  Now,  you  were  asked  as    to   there   being   eight   per 
cent  of  oxide  of  maiiganese  in  the  red  oxide,  ancoi'ding   to 
certain  analysis  as  to  there  being  eight  per  cent,  of  manga- 
nese in  the  red  oxide  ?     Is  there  any  such    amount  accord-  10 
ing  to  the  corrected  analysis  ? 

A.  It  is  not  so  large,  it  does  not  exceed  over  six  ;  it  runs 
down  from  that  to  one  or  two. 

Q.  If  there  was  eight  per  cent,  of  oxide  of  manganese 
in  the  red  oxide  of  zinc,  w'ould  it  have  the  same  effect  in 
manufacturing  as  about  the  same  of  silicate  of  manganese 
in  silicate  of  zinc  in  the  Belgian  furnace? 


Objected  to  as  leading. 


20 


Q.  What  effect  would  it  have  on  the  working  of  the  ore? 

A.  The  red  oxide  of  zinc  is  much  more  easilj'  reduced 
than  the  silicate  of  zinc  ;  the  temperture  at  which  it  surren- 
ders its  zinc,  whether  oxide  or  metallic,  is  very  much  lower. 
With  manganese,  it  does  not  have  to  be  made  as  hot  as  the 
silicate  does  ;  consequently  the  nianganese  does  not  become 
as  fluid  or  as  corrosive  on  the  vessels  that  enclose  it. 

Q.  Then  there  would  have  been  no  difficulty  in  working 
pure  red  oxide  in  the  Belgian  furnace  in  184:8,  in  your 
opinion  ?  gQ 

A.  I  think  not ;  I  think  it  would  work  just  as  easily  as 
the  carbonate  which  was  worked,  or  about  as  easy. 

Q.  I  produce  a  specimen.  Is  there  any  garnet  in  the 
specimen  ? 

A.  Yes,  sir ;  it  is  the  greenish  minerals  scattered  through. 

Q.  The  greenish  brown,  do  you  mean,  that  I   see  there? 

A.  It  is  the  waxy  green  looking  mineral  scattered 
through  the  mass  of  that. 

Q.  You  were  asked  as  to  the  report  of  1852.  Do  you 
remember  what  that  report  says,  the    report   of   the    New  40 
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Jersey  Zinc  Company,  as  to  wliotlier  the  foreigti    processes 
were  applicable  even  to  red  oxide  ore  ? 

Mr.  McCarter  :     I  object. 

The  Court :  I  think  it  is  admissible,  because 
he  was  asked  respecting  one  of  the  statements  in 
the  report,  and  if  there  are  other  statements  in 
the  report  qualifying  it,  I  think  lie  may  be  asked. 

A.  I  do. 

Q.  "What  do  they  say? 

A.  They  say  that  a  qualified  expert  was  sent  abroad  for 
the  purpose  of  investigating  as  to  whether  any  of  the  pro- 
cesses that  were  applicable  to  the  foreign  ores  wei-e  apjdi- 
cable  to  these,  and  it  was  ascertained  that  there  were  none. 

Q.  When  you  say  these,  what  ores  were  they  speaking 
of  ? 

A.  They  were  speaking  of  the  red  oxide  of  zinc  mixed 
witii  the  franklinite  that  occurs  with  it. 

Q.  Does  that  report  speak  of  any  question  which  you 
were  asked  as  to  what  ore  the  weights  and  measures  were 
made  from  for  the  Government  ? 

f- 
Mr.,  Griggs  :     I  object  to  that. 

Mr.  T.  N.  McCarter:  We  didn't  ask  him  any- 
thino;  about  the  weio::hts  and  measures. 

Mr.  Collins:  Yes,  you  did;  not  about  the 
report  itself. 

Q.  Have  you  investigated  Hassler's  report  in  reference 
to  what  ore  was  used  ? 

A.  Yes,  sir. 

A.  Hassler  was  superintendent  of  the  coast  survey,  and 
it  was  a  government  report? 

A.  Yes,  sir. 

Q.  What  ore  was  used  ? 

4Q  Mr.  R.  H.  McCartf^r  :     I  object. 
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The  Court ;  I  tliink  lie  was  sufficiently  ex- 
amined respecting  Hassler's  report,  to  permit  him 
to  be  asked  now  whether  something  which  he  did 
not  state  is  in  that  report  qualifying  what  he  did 
state.     I  have  already  ruled  upon  this  objection. 

Q.  I  ask  you  if  Hassler's  report  shows  what  ore  was  used  ? 
A.  Yes,  sir  ;  Hassler's  report  shows  what  ore  was  used. 
Q.   What  ore  does  it  show  was  used  ? 


10 


Mr.  Griggs  :     I  object. 

A.  It  shows  that  the  red  oxide  is  used. 

Mr.  Griggs :      Well,    I    objected  ;  but  he  has 
answered  now. 

Q.  How  does  it  show  it  ? 

Mr.  Griggs  :     I  object. 

The  Court  :     I  think  that  is  proper.  20 

Q.  You  spoke  of  the  Wetherill  process  as  a  process  of 
roasting? 

A.  It  is  a  process  of  roasting. 

Q.  Just  explain  what  you  mean  ;  what  do  you  mean  by 
roasting? 

A.  Well,  nearly  all  ores  are  subjected  to  a  roasting  pro- 
cess, in  order  to  remove  some  ingredient  which  is  injurious 
to  a  second  process,  and   in  the  Wetherill  process  we   re- 
moved the  oxide  of  zinc  which  is  injurious  to  the  iron  pro-  ^q 
cess  which  subsequently  follows. 

Q.  The  second  process  in  ore  is  called  what  ? 

A.  Is  called  the  manufacture  of  speigle. 

Q.  In  other  ores  it  is  called  what  ? 

A.  In  iron  ore,  the  manufacture  of  iron  from  the  ore. 

Q.  You  contrast  roasting  and — 

A.  And  smelting. 

Q.  In  other  words,  does  it  ever  occur  that  the  bi  product 
roasted  out  becomes  more  valuable  than  the  final  product 
or  metal  that  is  gotten  from  the  ore  ?  ^q 
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A.  Yes. 

Q.  Give  an  instance? 

A.  In  the  roasting  of  iron  pyrates  the  sulphuric  acid  ob- 
tained from  the  ore  is  more  valuable  than  the  iron  obtained 
from  the  residue  that  remains  from  the  roasting. 

Q.  You  were  asked  about  some  paper  of  Mr.  Wiiarton  ? 

A.  Joseph  Wharton  of  1872? 

Q.  Yes  ;  in  which  you  refer  to  the  Belgian  process  being 
used  ? 
j^Q       A.  Yes,  sir. 

Q.  When  did  he  say  it  was  used  ? 

A.  He  said  it  was  first  used  in  1859  here. 

Q.   With  what  ? 

A.  Here  in  this  countr3\ 

Q.  With  what? 

A.  With  the  ores  in  the  neighborhood  of  Bethlehem, 
Fredonsville. 

Q.  What  ores  were  they  ? 

A.  Hydrated  silicate  of  zinc  seven-eights,  and  one-eighth 
carbon. 

Q.  Does  he  say  anything  about  the  novelty  of  that  pro- 
cess? 

A.  He  says  he  succeeded  in  spite  of  the  opinion  of  many 
that  he  consulted — of  the  experts  that  lie  had  consulted,  to 
the  effect  that  he  could  not  succeed. 

Q.  You  were  asked  whether  you  spoke  of  Whitney  ;  di<l 
you  in  your  list  of  documents  give  the  historical  documents 
to  which  you  referred  ? 

A.  I  did  not. 
30       Q-  Why  not  ? 

A.  Many  of  those  were  given  by  Mr.  Canfield,  all  prob- 
ably with  the  exception  of  Whitney — yes,  I  think  Mr. 
Canfield  mentioned  all  of  them. 

Q.  What  Whitney  do  you  refer  to  ? 

Mr.  R.  H.  McOarter :      Objected    to    as  not  re- 
direct examination, 

Mr.  Parker:     lie  said  he  omitted  it.     Now,  if 
AQ  your  Honor  please,  I  desire  to  ask  the   Court   be- 
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fore  putting  the  question,  whether  the  reference 
by  tlie  other  side  to  Whitney  and  other  authors 
was  sufficient  to  allow  me  to  ask  questions  now, 
without  those  books  ? 

The  Court :  I  cannot  rule  upon  an  abstract 
proposition. 

Q.  What  A\'hitney  was  this  ? 

Mr.  R.  H.  McCarter :     I  object. 
Q.  The  book,  what  is  the  name  of  the  book  ? 

The  Court :     What  is  the  objection  ? 

Mr.  McCarter  :  That  it  is  not  re-direct  exam- 
ination. 

The  Court :  You  asked  him  if  he  had  not  read 
Wliitney  ?  20 

Mr.  T.  N.  McCarter:  No,  he  volunteered 
Whitney  on  his  direct,  he  didn't  even  volunteer 
it,  counsel  called  his  attention  to  it,  and  he  said 
lie  had  forgotten  it,  that  is  the  way  the  matter 
came  up. 

The  Court ;  The  question  may  be  answered. 
Take  an  exception. 

30 
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A.  The  name  of  the  book "1*8  J.    L).    Wliitiiey's   Metallic 
Wealth  of  the  United  States,  published  in  1864. 
Q.  And  who  was  Whitney  ? 
A.  ;^Mr,  Whitney  was  one  of  the  professors  at — 

Mr.  T.  N.  McCarter ;     I  object  to  that  ;  we  did 

not  examine  as  to  Whitney,    nor    did    the    Court 

permit  him  in  giving  the  other  oflfers  referred   to, 

to  give  any  historical  account  of    them,    or    what 

iQ  their  qualifications  were,  or  their  means  of   judg- 


ing. 


20 


The  Court :  As  he  was  not  asked,  it  can  hardly 
be  said  that  the  Court  did  or  did  not  permit  it. 

Mr.  McCarter:  I  mean  it  is  not  within  the 
limits  that  the  Court  seems  to  have  fixed  as  to  how 
far  they  might  go — 

Mr.  Parker;     We  will  withdi-aw  the  question. 

Q.  Victor  Monheim,  you  were  asked  about  him,  do  you 
know  what  he  was  and  what  his  profession  was  ? 

Mr.  T.  N.  McCarter :     Objected  to. 

The  Court:     I  will  admit  it. 

Mr.  McCarter  :     We  pray  an  exception. 


30 


A.  Victor  Monheim  was  a  drug  store  keeper  in  Aachen, 
40  bis  publication  was  not  that  of  a  man — 
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The  Court  :     You  were  not  asked  that. 

Q.  Was  he  a  qualitied  metallnrgist  ? 

Mr.  Grio^gs  :     I  object. 

The  Court  :     The  witness  may  be   asked    what 
authority  he  attributes  to  liim. 

Q.   Wliat  authority  do  you  attribute  to  him  on  the  ques- 
tion of  metallurgy  ?  1.0 
A.  None  at  all  by  his  own  showing,  in  his  own  article, 

Mr.  Griggs :     I  object  to  that,  and  ask    that    it 
be  overruled. 

The  Court :     No,  the   contents  of   the   article 
cannot  be  admitted. 

Q.  Does  the  date  of  the  writing  of  the  article  appear? 

A.  The  date  of  the  publication  of  the  article  appears;  I 
don't  know  when  it  was  written. 

Q.  Is  there  a  date  to  the  previous  article  in  the  same 
book  ? 

A.   Yes,  sir. 

Q.  What  is  it  ? 

A.  August.  1849  I  think,  oris  it  1848? 

Q.  August,  1848? 

A.  August,  1848;  yes,  August,  1848. 

Q.  The  publication  you  have  already  stated  was  in  1849  ? 

A.  Yes  :  that  is  tiie  previous  article   in    the    lournal   in 

....  30 

which  this  publication  was  first  made. 

Mr.  Collins:     We  offer  that   garnet  specimen 
marked  Wetherill  1. 

Re  cross : 

Q.  I  suppose  the  garnet  that  you  found  in  the  ore  was 
there  when  you  made  your  separation  of  4,000  and  odd 
tons  ? 

A.  It  was,  and  also  in  the  minerals  that   remained    after  ^q 
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the  separation,  and  after  the  jigging ;  it  does   not   go   out 
with  the  limestone  in  the  jigging,  it  remains  in  the  ore. 


GEORGE  G.  CONVERSE,  sworn  for  the  defendant. 

Direct  examination  by  Mr.  Thompson  : 

1^       Q.  Where  do  you  reside  ? 

A.  Soutii  Bethlehem,  Pa. 

Q.  What  is  your  business  ? 

A.  Superintendent  of  tlie  Lehigh  Zinc  &  Iron  Com- 
pany. 

Q.   What  is  your  profession  ? 

A.  I  was  educated  as  a  chemist  in  the  LehiiJ-h  Univer- 
sity. 

Q.  I  call  your  attention  to  two  yellow  papers  that  were 
shown  to  Mr.  Whitman  this  morning;  do  you  know  any- 
^^  thing  about  them  ? 

A.  Yes,  sir  ;  I  do. 

Q.  Wliat  are  they  ? 

A.  They  enclosed  two  samples  of  ore  which  I  leceived 
from  Mr.  Heckscher. 

Q.  What  did  you  do  with  those  two  samples  ? 

A.  1  turned  those  over  to  Mr.  Whitman  to  make  an 
analysis  of  them. 

Q,  Mr.  Whitman,  who  was  here  this  morning? 

A.  Yes. 

Q.  I  call  your  attention  to  two  reports  of  analysis  of 
foliated  franklinite  signed  by  Mr,  Winterstein ;  do  yon 
know  anything  about  those  samples? 

A.  Yes.  I  received  those  samples  from  Mr.  Heckscher 
by  letter,  and  gave  them  to  Mr.  Winterstein  to  make  au 
analysis. 

NOT   CROSS-EXAMINED. 
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WILLIAM  S.  WINTERSTEIN,  sworn  for  the  de- 
fendant. 

Direct  examination  bv  Mr.  Thompson  ; 

Q.  Wliere  do  you  reside  ? 

A.  Bethleliem,  Pa. 

Q.  What  is  your  business  ? 

A.  Chemist.  jq 

Q.  And  in  whose  employ  ? 

A.  Tlie  Lehigh  Zinc  Company. 

Q.  1  call  your  attention  to  the  two  papers  just  shown  to 
Mr.  Converse,  leports  of  analysis. 

A.  Did  you  make  any  analysis  of  samples  received  from 
Mr.  Converse  ? 

A.  I  did. 

Q.  What  were  those  samples  marked  ? 

A.  They  were  nuirked — I  have  the  originals  here. 

Q.  Have  you  the  orignal  samples?  20 

A.  Yes  ;  as  I  received  them  in  small  envelopes  marked 
"foliated  franklinite,  1  and  2"  (producing  samples), 

Q.  These  white  envelopes  are  the  samples  you  received 
from  Mr.  Converse? 

A.  From  Mr.  Converse. 

Q.  And  did  you  make  analysis  of  those  two  samples  ? 

A.  I  did. 

Q.  What  is  the  result  of  your  analysis  of  foliated  frank- 
linite No.  1  ? 

A.  Zinc  oxide  21.72.  30 

Q.  And  what  is  your  analysis  of  foliated  franklinite 
No.  2? 

A.  22.48  per  cent. 

Q.  The  two  i-eports  of  analysis  bearing  date  Nov.  1, 
1894,  to  which  I  now  call  your  attention.  What  are  those 
the  analysis  of? 

A.  Those  are  the  analysis  of  two  bottles  of  ore  that  I 
received  from  Mr.  Van  Mater. 

Q.  Did  you  receive  them  direct  from  Mr.   Yan  Mater? 

A.  By  express.  4.O 
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Q.   Wliat  were  tliey  marked  ? 

A.   122,  October  29,  1894,  and  121,  October  29,  1894. 

Q.  And  what  is  the  result  of  121  ? 

A.  Sample  121  ran  32.19  per  cent,  zinc,  which  is  equiva- 
lent to  41.1  of  oxide  of  zinc  ;  13.12  silica. 

Q.  And  the  other  one? 

A.  122  ran  49.15  per  cent,  of  zinc,  which    is   equivalent 
to  61.23  of  oxide,  and  25.88  per  cent  of  silica. 

Q.   Have  you  the  original  bottles  1 
j^Q       A.   I  brought  them  with  rne,  the y  are  in  the  other  room, 
the  oriiiinal  bottles. 

Q.   Won't  you  just  produce  them,  please? 

Mr.  Tiiompson  :  Do  you  want  to  see  the 
bottles,  gentlemen,  before  you  cross-examine  ? 

Mr.  Griggs:     No  ;  we  don't  want  them. 

Mr.  Thompson  :     Tiien  cross-examine. 

20  Mr.  T.  N.  McCarter  :     No  questions. 

Mr.  Thompson  :  I  will  ask  Mr.  "Winterstein  to 
sive  me  the  bottles,  and  then  I  will  offer  the 
bottles  and  tiie  reports  of  the  analysis. 

Mr.  T.  N.  McCarter  ;  I  would  like  to  ask  in. 
formation  whether  this  witness  testified  to  analysis 
made  by  Mr.  Whitman  ? 


30 


Mr.  Thompson  :    No,  sir.    We  have  six  analysis  ; 
Whitman  made  two,  and  Winterstein  made  two. 


AUGUST  IIECKSCHER,  sworn  for  the  defendant. 
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Direct  examination  by  Mr.  Thompson 

Q.  Where  do  you  reside? 
A.  New  York  city. 
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Q.  And  what  is  your  business,  sir  ? 

A.  I  am  the  treasurer  and  business  manager  of  tlie  Le- 
high Zinc  &  Iron  Cumpany. 

Q.  And  how  long  have  yon  been  connected  with  the 
company  ? 

A.  From  tlie  date  of  its  inception  in  1881,  wlien  it  was 
a  limited  company  under  the  Pennsylvania  laws;  in  1886 
it  was  incorporated  under  its  pi'esent  name,  the  Lehigh 
Zinc  &  Iron  Company. 

Q.  And  previous  to  that,  what  was  your  business?  jq 

A.  Mininff. 

Q.  And  of  what  nature  ? 

A.  Chiefly  coal.  I  was  somewhat  interested  in  some 
western  mines  of  gold  and  silver,  but  not  largely.  Coal 
mining  was  my  business  before  1881  and  until  1884. 

Q.  When  did  you  first  become  acquainted  with  Mine 
Hill? 

A.  In  1881. 

Q.  And  how  well  are  you  acquainted  with  the  deposits 
on  Mine  Hill  ? 

A.  1  am  intimately  familiar  with  the  deposits  on  Mine 
Hill.  I  have  visited  the  locality  hundreds  of  times  ;  1  have 
seen  the  ores  shipped  from  there  ;  I  have  been  in  the  mines 
and  all  the  mines  on  the  hill  very  many  times,  particularly 
in  our  own.  I  have  seen  the  ores  at  our  works,  tens  of 
thousands  of  tons ;  seen  them  worked  ;  seen  them  separa- 
ted, and  have  seen  them  at  all  points  within  the  mine,  and 
in  the  way  of  their  l)eing  used  at  Bethlehem, 

Q.  Are  you  familiiir  with  the  other  deposits  of  zinc  in 
this  countrv  ? 

A.  I  think  I  have  visited  every  zinc  mine  of  present  im- 
portance in  this  country,  and  am  interested  in  several  out- 
side of  Mine  Ilill.  I  have  also  visited  mines  abroad,  but 
not  many. 

Q.  Are  you  familiar  also  witii  the  various  manufacturers 
at  which  zinc  is  worked  in  this  country  ? 

A,  I  have  been  at  our  works  in  Bethlehem  constantly 
for  months;  I  have  been  at  the  various  reduction  works, 
several  of  them  ;  I  think  I  am  entirely  familiar  with  all 
processes  of  zinc  reduction.  ^q 


20 


30 


1390 

Q.  From  joiir  tainiliarty  with  the  genenil  nature  of  zinc 
ores  and  their  reduction,  what  do  yon  have  to  say  as  to  the 
character  of  tliese  Mine  Hill  ores,  of  the  vein  in  dispute,! 
in  regard  to  tiieir  reducability  ? 

Mr.  E..  H.  McCarter:     Now,  do  you  mean  ? 

Mr,  Thompson  :     Yes. 

A.  I  should  say  the  deposit  of  ore  was  evidently  a  valu- 
^^  able  one  for  the  production  of  oxide  of  zinc  at  present,  and 
secondl}'  for  the  production  of  iron  ;  spiegeleisen. 

Q.  Well,  compared  with  other  ores,  is  it  or  is  it  not  an 
ore  easy  of  reduction,  or  difficult  of  reduction  ? 

Mr.  Griggs:     We  object  to  that. 

Q.  I  understand  you  first  became   acquainted    with    this 

property  in  1881.     Just  state  what  you  knew  of  it  at    that 

time,  please? 

20 

Mr.  Griggs  :     I  object  to  that ;  it  is  immaterial 

what  he  knew  in  1881  about  the  property. 

The  Court :     What  he  observed  in  1881  ? 

Mr.  Griggs  :     That  was  not   the   question  ;  the 
question  is  what  he  knew  about  it  then? 
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The  Court :     Did  you  intend  to  go  furthei'  than 
his  observation  ? 

Mr.  Thompson :     Yes,  sir;  but    we    will    take 
first  his  observation. 

The  Court :     Ask  him  that. 

Q.  What  did  you  observe  about  those  ores  in  1881  ? 
A.  Do  you  mean  with  reference  to  their  composition,  or 
their  occurrence  ? 

Q.  First,  in  reference  to  their  occurrence  on  the  vein  in 

40  dispute. 
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A.  In  reference  to  the  occurrence  of  tliese  ores  on  the 
property  in  dispute,  I  find  the  vein  to  be  very  large.  It 
out-crops  boldly  all  along  the  hill,  and  the  fact  is  easily  as- 
certained. With  reference  to  the  mineral  constituents  of 
the  ore  itself,  that  has  been  a  process  of  very  slow  knowl- 
edge with  me.  I  have  become,  I  believe,  gradually  familiar 
with  all  the  minerals  that  go  to  make  up  the  body  of  the 
ore.  The  ore  itself  has  no  parallel,  unless  it  be  at  Sterling 
Hill,  in  the  known  world,  and  it  has  a  metallurgy  of  its 
own,  absolutely  distinct  from  any  ore  beds  found  anywhere,   jq- 

Mr.  Griggs  :  We  object  to  the  extension  of 
this  line  of  evidence  introduced  by  the  witness. 
I  do  not  object  to  what  he  has  said  already. 

Q.  When  you  fii'st  went  there  in  1881  how  did  you  hap- 
pen to  go  there,  Mr,  Heckscher? 

Mr.  Griggs;     Objected  to  as  immaterial. 

The  Court :  It  seems  to  me  it  all  centres  upon  20.' 
whether  they  can  prove  an  estoppel  in  this  way  ; 
I  don't  think  they  can,  and  did  not  before,  and 
reflection  has  not  changed  my  opinion.  I  will  ex- 
clude evidence  thus  offered,  and  you  may  take  an 
exception. 

Mr.  Thompson  :  We  pray  an  exception.  We 
offer  next  to  show  what  was  excluded  in  the 
same  manner  last  time,  the  large  shipments  that 
were  made  under  the  supervision  of  the  Court  of  30 
Chancery  of  New  Jersey  from  1881  to  1885; 
that  the  shipnients  were  open  and  notorious;  that 
the  possesion  of  the  mine  was  decreed  to  the 
Lehigh  Zinc  &  Iron  Company,  Limited,  by  the 
Court  of  Errors  in  1885,  and  possession  was  taken 
and  held  until  the  settlement  was  made  with  Mr. 
Trotter,  which  is  in  eviderce,  in  1887,  when  we 
purchased  his  interest.  We  offer  to  prove  the 
records,  and  also,  through  Mr.  Heckscher  the 
facts  of  the  shipment,  of  which  he  was  cognizant,   ^q 
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10 


and  also,  the  fact  of  the  possession,  of   M'hich    he 
was  cognizant. 

The  Court:  I  cannot  rule  that  out;  I  suppose 
but  the  decree  of  a  court  in  a  suit  in  which  this 
plaintiff  was  not  a  party,  I  do  not  think  is  com- 
petent. 

Q.  I  understand  that  you  made — I  think   you   said   you 
made  a  contract  with  Mr.  Trotter  in  1881? 
A.  On  the  first  or  second  of  June,  1881. 
Q.  For  what  ? 
A.  For  the  shipment — 

Mr.  Griggs  ;     I  object. 

The  Court :     The  contract  will  show. 

Q.  1  show  you  a  paper  dated  June  2,  1881.  atid  signed 
by  yourself  ;  is  that  the  contract  you  refer  to? 
20       A.  Yes,  sir. 

Ml'.  Thompson  :     I  will  offer  this  contract. 

Mr.  Griggs;     Is  that  the  exhibit? 

Mr.  Collins  :     It  was  not  offered  before. 

Mr.  Griggs  :  I  undeistood  it  was  agreed  on  all 
hands  that  it  was  in  ;  was  1  mistaken,  and  was 
the  Court  mistaken  ? 


30 


40 


Mr.  R.  H.  McCarter :     We  object  to   the   con- 
tract as  irrelevant  and  immaterial. 

Mr.  Griggs:     It  does  not  state  that   it    ig  their 
chain  of  title  at  all,  as  1  understand. 

The  Court:     What  is  the  purpose   of   offering 
it? 

Mr.  Thompson  :     To  show  it  as   the   basis   for 
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the  possession  which  we  afterwards  entered  into, 
and  also  tlie  sliipments  made  afterwards  under  it 
to  Mr.  rieckscher. 

The  Court:  I  will  admit  it  as  the  basis  of 
possession,  if  you  saj  Mr.  Heckscher  afterwards 
took  it. 

Said  contiact  marked  Exhibit  Heckschert 
Dl. 

Q.  Was  this  contract  afterwards  assigned,  and  to  whom  ? 
A.  Yes,  sir. 

Mr.  T.  N.  McCarter:  One  moment.  This 
contract  was  not  examined  by  us,  and  as  tliere  are 
two  subscribing  witnesses  to  the  execution  I  do 
not  think  it  can  be  offered,  because  it  is  not 
properly  proved, 

Q  One  of  the  witnesses    to   this   agreement   is    George  20 
Northrop;  where  does  he  live? 

A.  Philadelphia. 

Q.  Then  Mr.  William  Bracken  ;  do  you  know  where  he 
lives  ? 

A.  I  think  New  York,  now  ;  I  haven't  seen  him  for 
many  years. 

Q.  Where  did  he  live  at  the  time  this  was  signed  ? 

A.  In  Philadelphia. 

Q.  In  whose  handwriting  are  the  names  of  the  subscrib- 
ing witnesses  there  ?  30 

A.  The  signatures  are  known  to  me  as  those  of  the 
gentlemen  who  signed  the  paper.  -' 

Q.  Who  are  they  ? 

A.  Both  attorneys  of  ours  at  the  time. 

Q.  No;  I  mean  the  two  witnesses  were — you  stated 
they  were  known  to  you  to  be  gentlemen  ;  who  are  they, 
I  want  their  names? 

A.  George  Northrop  and  William  Bracken. 


Mr.  Thompson  :     Now,  we  offer   the  contract. 


40 
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Mr.  T.  N.  McCarter:     We  object  to  it  again  as 
not  properly  proved. 

Q.  The  signatures  to  the   document   itself  ;    wliose   are 
they  ? 

A.  Both  Mr.  Trotter's  and  mine  ;  both  of  which  T  know. 

Mr.  Tiiompson  ;     Now,  I  offer  it  again. 

The  Court :     I  believe  it  was  objected  to. 

Mr.  T.  N.  McCarter ;     Certainly  it  was. 

The  Court :     It  is  admitted. 

Mr.  T.  N.  McCarter  :     "We  pray  an  exception. 

The  Court :     Take  an  exception. 


20 


OA 

Q.  It  was  afterwards  assigned,  and  to  whom  ? 

The  Court :     I  think  the   assignment   must  be 
produced. 

Mr.  Tiiompson  :     The  assignment  is  here. 

Q.  I  call  your  attention  to  the  assignment  written  there  ? 
A.  It  is  written  by  me. 
Q.  Is  that  the  assignment? 
40       A.  Yes,  sir. 
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Q.  And  who  is  it  assigned  to  ? 

A.  The  Lehigh  Zinc  &  Iron  Company,  Limited. 

Q.  And  signed  ? 

A.  Signed  by  two  subscribing  witnesses,  Mr.  Richard 
Heckscher  and  J.  Hamilton  Troutman  ;  both  of  whom  1 
know,  and  whose  signatures  I  know. 

Q.   Where  does  Mr.  Richard  Heckscher  live  ? 

A.  Philadelphia. 

Q.  And  Mr.  Troutman  ? 

A.  Mr.    Troutman    lives   in    Philadelphia,    near    Phila-  lo 
delphia. 

The  Court :     Is   the   assignment   endorsed   on 
the  contract? 

Mr.  Thompson  :     Endorsed  right   on   the   con- 
tract, yes,  sir.     I  would  offer  the  assignment,  sir. 

Mr.  T.  N.  McCarter ;     I  object  to  its  admission. 

The  Court :     It  was  offered  to  prove  a  different  20 
thing.     I  admitted  it  for  that  purpose,  and  I    ad- 
mit it  still. 

Mr.  T.  N.  McCarter  ;     We  pray  an    exception. 

The  Court :     Take  an  exception. 


30 


The  Court :  Under  this  contract  were  ship- 
ments of  ore  made  to  you  and  to  the  Lehigh  Zinc 
&  Iron  Company,  Limited  ?  ^.q 
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A.   Largely  and  regularlv. 

Q.  For  how  Ia>iig? 

A.  Ever  since,  until  we  purchased  Mr.  Trotter's  leases 
in  1887,  and  they  have  been  made  by  us  since  that  time. 

Q.  Now,  under  the  contract  did  you  or  not  at  any  time 
take  possession  of  the  mine? 

A.  In  1885  under  the  Court  of  Errors — 

Mr.  T.  N.  McCarter  :     I  object  to    the   witness 
j^Q  dragging  ill  the  Court  of  Errors. 

The  Court :     Strike  that  out. 

Q.  You  took  possession,  and  liow  long  did  you  hold  it  ? 

A.  I  took  possession  for  our  company  ;  it  was  turned 
over  to  me  about  May,  1  think,  and  we  have  held  it  ever 
since.  ^  ;     . 

Q.  And  during  the  time  you  have  had  possession  since 
May,  you  have  been  mining  there  constantly  and  regularly  ? 

A.  Yes,  sir. 

20 

Q.  Did  you  afterwards  obtain  a  lease   on    the    propertj' 

from  the  owners,  Mr.  Heckscher  ? 
A.  For  the  owners,  do  you  mean  ? 
Q.  No,  a  lease  of  this  property  from  the  owners. 

Mr.  Griggs  :     I  object  to  this  question. 
The  Court :     Excluded. 
Mr.  Thompson  :     We  pray  an  exception. 
The  Court ;     Take  an  exception. 


30 


Q.  The  bill  in  Chancery  filed  by  the  New  Jersey  Zinc 
&  Iron  Company  against  Mr.  Trotter  and  others  has  been 
admitted  in  this  case  ;  did  you  or  not  become  a  party  de- 
fendant in  that  case  ? 

MV.  Griggs  :     Objected  to. 

^«  The  Court  :     The  record  will  show.     ^ 
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Mr.  Tlioinpson  :  We  produce  a  certified  copy 
of  the  order  of  the  Court  of  Chaucer}^  admittinj^ 
Mr.  Ileckscher  as  party  defendant  in  the  case  of 
the  New  Jersey  Zinc  &  Iron  Company  against 
Trotter,  which  bears  date  the  ITth  of  November 
1883. 

The  Court :     I  understand  the  record  is  all    in. 

Mr.  Thompson  :     I    don't    know    whether   the 
cord  ii 
stood  it. 


record  is  offered ;  it  was  only  the  bill,  as  1  under- 


Mr.  Collins  :  Now,  it  is  understood,  the  record 
is  all  in. 

Mr.  Thompson  :  If  the  whole  record  is  in — I 
only  wanted  to  make  sure  of  it,  and  I  make  this 
offer. 

Mr.  Griggs  :     I  don't    want   connsel    to    make  20 
that  statement  and  then  think  he  is  at   liberty    to 
use  that  record  for  all  purposes  hereafter. 

The  Court  :  Only  for  the  purpose  of  showing 
that  Heckscher  became  a  party  to  that  suit,  I 
think  the  record  is  entirely  competent. 

Mr.  Griggs  ;     I'es,  if  it  is  a  material  question. 

The  Court  :  Of  course  this  affidavit  would  not 
be  in  ?  30 

Q.  From  the  time  that  you  took  possession  in  1885  until 
1889,  was  there  or  not  any  objection  made  to  your  minino- 
on  those  premises  ? 

Mr.  Griggs :     We  object  to  that  question. 

Tlie  Court :     I  will  take  it. 

Mr.  T.  N.  McCarter  :     We  pray  an   exception.   49 
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The  Court :     Take  an  exception. 


10 


A.  I  know  of  none  at  any  time  prior  to  April,  1889. 

Q.  And  tlie  nature  of  the  objection  made  then  was  the — 

A.  Was  a  notice  served  at  the  mine,  a  suit  in  Trover  for 
the  conversion  of  300  tons  of  zinc  ore,  by  the  New  Jersey 
Zinc  ife  Iron  Company. 

Q.   Daring  these  years  did  you    or   not   liave   any   con- 
20  ferences  with  anyone  representing  the  plaintiff  in  this  case 
with  regard  to  these  ores  mined,  or  the  product  of  the  ores 
from  this  mine? 

A.  I  had  very  often. 

Q.  With  whom  ? 

A.  With  Mr.  Benjamin  G.  Clarke,  the  president,  and 
Mr.  Theodore  Sturgiss,  treasurer  of  the  New  Jersey  Zinc 
&  Iron  Company. 

Q.  Are  those  gentlemen  living  or  dead  ? 

A.  Both  dead. 
30       Q-    What  was  the  nature  of  the  first   communication    be- 
tween you  in  regard  to  that  matter  ? 

Mr.  T.  N.  McCarter :     I  object. 

The  Court :     I  suppose  the  contents  of  a   cou)- 
munication  cannot  be  proved  in  that  way. 

Q.  I  show  the  witness  a  letter  dated   New    York,    April 
29,  1886  ;  do  you  recognize  that  letter  ? 
4Q       A.  Yes,  sir. 
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Q.  Has  it  been  in  your  possession  since  the  date  of  its 
receipt  or  thereabouts? 

A.  It  was  turned  over  to  me  upon  its  receipt  by  the 
gentleman  to  whom  it  is  addressed,  and  has  been  in  my 
possession  ever  since. 

Mr.  Thompson  ;     1  desire  to    have   it   marked 
for  identification  as  a  basis  for — 

The  Court ;     I  do  not  know  whose  letter  it   is  ;  iq 
all  that  appears  is  that  it   is   a   letter   which    this 
witness  got  from  some  one  else. 

Q.  From  whom  was  it  received  ? 

A,  From  Mr.  B.  G.  Clarke,  president  of  the  New  Jer- 
sey Zinc  &  Iron  Company. 

Q.  And  to  whom  is  it  addressed  ? 

A.  To  Mr,  H.  Heckscher,  the  chairman  of  our  company 
at  that  time. 

20 

Mr.  Thompson  :     I  desire  to  offer  the  letter. 

Mr.  McCarter ;     We  object  to  it. 

Mr.  Collins:     Then  it  is  wholly  on  account   of 
its  immateriality  that  you  object.     Is  it  excluded  ? 

The  Court  :     Yes. 

Mr.  Collins  :     We  pray  an  exception. 

30 
Mr.  Thompson  :     I    will    have   it    njarked    for 
identification. 

Q.  After  that  did  you  have  any  further  conferences  dur- 
ing that  year  with  Mr.  B.  G.  Chirke,  or  any  one  represent- 
ing tiie  plaintiff  in  this  case? 

A.  I  did  with  both  him  and  Mr.  Sturgiss,  the   treasurer. 

Q.  What  were  those  confererices  in  reference  to. 


Mr.  T.  N.  McCarter  :     We  object. 


40 
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Mr.  Tlioinpsoii  :  If  your  Honor  pleiise,  I  offer 
to  ])rove  conferences  in  regard  to  the  general 
trade  of  the  two  companies  liere,  and  the  fact  that 
they  entered  into  agreements  in  writing,  which 
were  continued  from  that  year,  1886,  from  year 
to  year,  down  to  1892,  witli  regard  to  the  trade, 
the  sales  of  oxide  to  be  made  by  the  plaintiff  and 
the  defendant  company  and  the  Passaic  Zinc 
Company,  and  that  these  agreements  were  in 
IQ  writing,  I  iiave  them  here   to    offer.     They    were 

all  rejected  last  time,  but  I   desire    to    renew    the 
offer. 

Mr.  Griggs  :     To  which  we  object. 

The  Court :  Oral  conferences  between  the 
parties  afterwards  culminating  in  agreements  are 
clearly  inadmissible.  I  have  had  some  consider- 
able hesitation  as  to  whether  the  agreements  are 
not  admissible  with  reference -to  acquiesence,  but 
on  the  whole  I  have  concluded  they  are  not. 
Take  an  exception. 

Mr.  Collins:  We  except,  and  will  have  the 
ao-reement  marked  for  identification. 

Mr.  Thompson  :  Your  Honor  just  made  a  re- 
mark as  to  oral  communications.  I  have  here  a 
large  batch  of  letters  from  the  plaintiff  company 
which  I  will  offer  in  the  same  connection.  They 
bear  date — 

The  Court  :     On  the  subject  of  the   contracts  ? 

Mr.  Thompson  :  On  the  subject  of  the  con- 
tracts ;  yes,  sir. 

Mr.  Griggs;  And  relating  to  trade exclusivel}- 
and  not  this  controversy  ? 

.r.  Mr.  Thompson  :     Helating  to   trade   contriicts  ; 


20 
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I  won't  say  they  relate  to  trade  exclusively. 

Mr.  Grio;gs :     Well,  we  object  to  them. 

The  Court :     The  same  ruling. 

Mr.  Thompson  :  Your  Honor  will  allow  me 
an  exception  ? 

The  Court :     Yes. 

10 

Mr.  Thompson  :  I  desire  also,  if  your  Honor 
please,  to  prove  that  during  all  these  communica- 
tions Mr.  Heckscher  now  upon  the  stand  repre- 
sented the  defendant  company. 

Mr.  T.  N.  McCarter :  We  object  to  that  as 
immaterial  and  irrelevant. 

The  Court ;  You  may  prove  this  connection 
with  the  company.  oq 

Mr.  Griggs :     He  has  already  said  that  he  con- 
tinued the  treasurer  and  manager  ever   since,  and 
.  ,  we  do  not  dispute  that. 

Q.  There  has  been  some  testimony  here  in  regard  to  the 
purchase  of  the  Passaic  Company  of  5,000  tons  of  ore 
from  the  premises  in  dispute;  do  you  know  anything 
about  that  matter  ? 

Mr.  T.  N.  McCarter :     Is  that  the  contract  Mr.  ^^ 
Squier  put  in? 

Mr.  Thompson  ;     Yes,  sir. 

Mr.  T.  N,  McCarter  :     All  right,  go  on. 

Q.  Proceed? 

A.  I  know  of  the  contract,  I  knew  of  it  from  its  in- 
ception, and  on  behalf  of  our  company  filled  a  portion  of 
it  with  ore  here  (indicating)  south  of  this  line   which  was  40 
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called  the  south  line  of  the  parallelogram,  and  running 
down  towards  what  is  now  marked  No.  4  shaft. 

Q.  hi  that  contract  there  is  a  reference  to  legal  obstruc- 
tions ;  had  you  or  had  yon  not  at  that  time  brought  an 
action  against  Mr.  Trotter  ? 

A.  Will  you  give  me  the  date  of  that? 

Mr.  Griggs  :     Objected  to  as  immaterial. 

The  Court ;  The  fact  that  legal  proceedings 
existed  at  that  time  may  be  proved,  if  they  were 
such  legal  proceedings  as  might  be  referred  to  in 
that  way.  I  think  the  mere  fact  that  there  was 
a  suit  pending  is  sufficient. 

Q.  Was  there  or  was  there  not  a  suit  pending  at  that 
time  ? 

Mr.  T.  N.  McCarter :     I  object,  for  the  reason 
that  when  we  asked  Mr.  Squier  what  those  words 
20  referred  to,  the  Court  refused  to  allow  us   an    ex- 

planation, and  said  the  contract   must   speak   for 
itself. 

i 

The  Court:  But  did  I  exclude  evidence  of 
the  fact  that  there  was  a  suit  pending  ? 

Mr.  T.  N".  McCarter :     No,  sir  ;  I  think  not. 


30 


The  Court :     That  is  all  I  will  permit  now,  and 
you  must  then  make  the  contract  speak  for  itself. 

A.  Mr.  Thompson,  you  must  give  me  the  date  of  the 
contract,  I  can  only  then  tell  you. 

Mr.  Thompson  :     W  ell,  I  will  send  for  it. 

Q.  During  the  year  1887,  did  you  have  any  conference 
with  Mr.  Clark  in  regard  to  a  boundary  line  between  the 
properties  ;  a  division  between  the  mines  ? 

^  Mr.  Griggs  :    We  object  to  that.    . 
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The  Court :  Do  yon  open  that  the  conference 
resulted  in  an  agreement  ? 

Mr.  Thompson  ;     No,  sir  ;  I  did  not. 

The  Court:     Then  I  will  not  permit  it. 

Mr.  Parker  :  It  should  be  stated  to  the  Court 
that  the  offer  is  to  show  there  was  no  dispute  be- 
tween them  about  ores  whatever,  but  only  as  to 
the  boundary  line,  the  east  and  west  line. 

Mr.  Thompson  :  There  was  no  question  about 
anything  but  the  fact  that  they  would  each  leave 
the  pillar  so  as  to  protect  the  other  part  of  the 
mine  from  each  other. 

The  Court :     That  is  excluded. 

Mr.  Thompson  :     We  pray  an  exception. 

20 
Q.  Turnino;  now  to  the  agreement  between  Trotter  and 

the  Passaic  Company  for  the  sale  of  ore,  the  date  of  which 

is  May  18,  1887 ;  was  there  or  was  there  not  a  suit  pending 

at  that  time  ? 

Mr.  T.  N.  McCarter :     I  object  to  that 

Mr.  Collins  :     That  has  been  ruled  on. 

The  Court :  You  may  ask  that  question.  Take 
an  exception.  30 

Mr.  T.  N.  McCarter;     We  pray  an  exception. 
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A.  There  was  a  suit  pending  b}'  me  against  Mr.  Trotter 
in  ejectment. 
Q.  For  the— 
A.  Possession  for  the  mine. 

Mr.  T.  N.  McCarter :      I   suppose   the   record 
will  show  what  the  suit  was  for. 

Q.  Tiiere  has  been  something  said,  Mr.  Heckscher,  about 
the  black  franklinite,  in  connection  with  this  agreement; 
what  do  you  know  about  that  ? 

Mr.  Griggs  :     Well,  I  don't  know — 

Mr.  Thompson :     I  will  change  that  question. 

Q.  What  do  you  know  about  the  existence  of  black 
franklinite  upon  the  premises  in  dispute? 

A.  You  mean  what  we  call  black  franklinite? 
Q.  Yes? 
20       A.  Wliat  Trotter  called  black  franklinite? 
Q.  Yes? 

Mr.  McCarter:     I  don't   suppose   this  witness 
knows  what  Trotter  called  black  franklinite? 

The  Witness  :     Yes,  I  do. 

Mr.  T.  N.    McCarter :      No   doubt   you    know 
everything,  I  mean  so  that  you  can  legally  testify  ? 

80  The  Court :     That   can    hardly  be   permitted ; 

the  question  of  what  Mr.  Trotter  called  it. 

Mr.  Thompson  :  I  did  not  mean  to  ask  the 
question  as  to  what  Trotter  called  black  franklin- 
ite; his  familiarity  with  the  matter  gives  him  the 
right  to  explain  what  had  been  referred  to  as  the 
black  franklinite  in  this  agreement.  I  desire, 
also,  to  ask  his  knowledge  as  to  the  extent  of  the 
black  franklinite  which  was  so  characterized  in 
^A  this  agreement  at  the  time. 


1 
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The  Court :  The  agreement  must  speak  for 
itself. 

Mr.  T.  N.  McCarter :  The  agreement  does  not 
mention  black  franklinite, 

Mr.  R.  H.  McCarter  :      It  says  "  franklinite." 

Mr.  Thompson  :  It  has  been  characterized  on 
jour  side  as  black  franklinite,  and  I  speak  of  tiiat. 

Q  Do  jou  know  anything  about  the  ores  to  which  Mr. 
Trotter  alluded,  the  witness  who  was  here  yesterday  ? 

Mr.  Griggs;     I  object  to  that. 

The  Court :     What  is  that  you  refer  to  ? 

Mr.  Thompson  ;  In  respect  to  the  pile  lying 
on  the  bank. 

20 

The  Court :     He  can  answer  that  question. 

By  the  Court : 

Q.  Do  you  know  anything  about  that  ? 

A.  I  do,  sir. 

Q.  What  was  it,  and  where  was  it,  and  what  do  you 
know  about  it? 

A.  Black  franklinite,  silicate  of  zinc  and  limestone  and 
red  oxide. 

Q.  And  where  was  it  located?  30 

A.  Some  of  it  was  lying  here  (indicating). 

Q.  By  the  Greer  opening? 

A.  And  some  further  up,  somewhere  over  here  I  should 
say  at  that  time  (indicating). 

Mr.  Collins :     Just  show  where  ? 

Mr.  Griggs  ;  That  makes  it  manifest  it  is  not 
what  Trotter  alluded  to,  because  he  spoke  of  only 
one  pile  of  ore.  aq 
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Th"e  Court :     So  I  understood. 

The  Witness  :  The  black  franklinite  that  was 
lying  at  the  point  I  stated  first,  here  near  Greer's 
opening. 

By  the  Court : 

Q.  Is  that  the  pile  to  which  you  understood  Mr.  Trotter 
alluded  in  his  evidence  yesterday? 
^^       A.  Yes,  sir. 

Q.  That  is  what  the  question  is  now  limited  to  ? 

A.  I  beg  your  pardon,  I  thought  you  meant  the   Squier 
franklinite  too. 

Q.  How  much  of  that  was  there  ? 

Mr.  McCarter ;  The  witness  said  he  thought  he 
meant  the  Squier  contract. 


The  Court :     Also,  in  the  question. 


20 


A.  I  suppose  500  tons,  possibly  more. 

Q.  Now,  do  you  know  about  the  ore  that   was   shipped 
to  Mr.  Squier? 

A.  The  ore  that  was  shipped  to  Mr.  Squire  ?      Oh,   yes, 
I  know  all  about  it. 

Q.  What  was  the  character  of  that  ore  ? 

A.  That  was  ore  that  was  composed  of  franklinite,  wille- 
mite  troostite,  some  red  oxide,  silicate  of  manganese,  roden- 
ite,  Fowlerite  tephroite. 
OA       Q-  Do  you  know  in  what  proportion  ? 

A.  As  to  minerals  'i 

Q.  Yes. 

A.  I  can  only  give  a  guess. 

Q.  You  cant  give  it  definitely  ? 

A.  I  can  give  a  fair  estimation. 

Mr.  Griggs:     No,  we  object;  he  can   guess,  so 
can  we. 

Q.  Now,  do  you  know  of  the  franklinite  there  that   was 
40  not  shipped  to  Mr.  Squier  ? 
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Mr.  Griggs  :     I  object. 

A.  I  do — I  beg  your  pardon. 

The  Court :     What  is  the  object. 

Mr.  Thompson  :  To  show  that  ore  was  after- 
wards shipped  to  our  works,  and  the  character 
of  it. 

,     Mr.  Griggs  ;     Some  other  ore  ?  10 

The  Court :  So  far  as  it  tends  to  show  the 
constituents,  the  composition  of  the  vein,  I  will 
allow  it. 

Mr.  Thompson  :     That  was  the  desire  we   had. 

The  Witness  :     The  ore  not  shipped  to  Squier  ? 

Q.  Yes? 

A.  Was  all  the  ore  that  did  not  grade  at  least  30  per 
cent,  in  oxide  of  zinc.  The  Squier  contract  was  a  very 
rigid  one,  it  excluded  many  ores  under  26  per  cent,  of 
oxide  of  zinc,  and  made  34  per  cent,  of  oxide  of  zinc 
the  shipping  basis  ;  that  necessitated  a  very  close  cullino- 
of  these  ores  and  a  great  deal  or  iron  was  rejected.  Nat- 
urally '•  black"  franklinite  was  rejected,  because  it  rarely 
grades  much  above  26  per  cent,  of  oxide  of  zinc. 

Mr.  Griggs  :     One  moment.     I  ask  to  have  that 


30 

reasons — 


last  stricken  out ;  the  witness  is  not  detailing   the 


The  Court :     The  fact  is  what  we  want. 

The  Witness  :  The  fact  is,  everything  was  re- 
jected that  did  not  grade  at  least  30  per  cent,  of 
oxide  of  zinc. 

Q.  There  was  some  mention  of  some  other  black    frank- 
linite there,  what  do  you  know  about  that.  Ar^ 
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Mr.  Griffffs  :     Where  ? 


'ftfi" 
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Mr.  Thompson  ;  It  has  been  mentioned  in  the 
case,  some  other  black  franklinite  ore. 

Mr.  Griggs  :  Counsel  ought  to  make  it  more 
definite  than  that,  with  three  weeks  of  testimony 
here. 

Mr.  Thompson  :  That  is  my  difliculty,  I  don't 
recollect  exactly  who  testified  to  it.  I  think  Mr. 
Heckscher  knows  to  what  I  refer. 

The  Court :     Do  you.  ' 

The  Witness  :     I  do,  sir. 

The  Court :     Proceed. 

A.  There  was  some  black  franklinite  ore  lying  at  the 
Of)  mine  bank  in  two  places  which  we  purchased  of  Mr.  Trot- 
ter— had  been  lying  there  since  1881,  and  had  been  accu- 
mulating, which  we  purchased  of  Mr.  Trotter  in  1887,  and 
which  was  shipped  under  our  then  final  agreement,  with 
him  to  Bethlehem. 

Q.  What  was  its  composition  ? 

A.  Franklinite,  silicate  of  zinc  and  manganese,  and  very 
little  red  oxide. 

Q.  Do  you  know  the  proportion  ? 

A.  The  ore  was  lean,  it  had    been   picked    over   several 
30  times  ;  I  suppose  it  would  hardly  carry  over  ten   per   cent, 
of  silicates  as  a  whole,  the  balance   was   franklinite,   some 
little  limestone. 

Q.  I  think  there  has  been  some  samples  of  that  ore   pro- 
duced here,  Mr.  Heckscher,  do  you  know — 

A.  Do  you  refer  to  the  samples  Mr.  Squier  produced,  or 
Mr.  Marshall  ? 

Q.  No;  the  black  ore;  I   think  Mr.    George   produced 
some  that  were  afterwards  analyzed  ? 

A.  The  George  franklinite  came  from  the  Weights  and 
40  Measures. 


1409 

Q.  And  further  down,  some  from  the  Southwest 
opening.  Referring  to  the  ore  once  more  that  was 
sliipped  under  this  final  contract  with  Mr.  Trotter,  what 
was  done  with  it  after  it  reached  Bethlehem  ? 

A.  Used  in  the  oxide  furnace — 

Mr.  McCarter  :     1  object. 

Q.  Do  you  know  the  pile  to  which  Mr.  Marshall  testified  ? 

A.  Mr.  Marshall  could  have  testified  to  no  other  ore,  be-  jq 
cause  we  took  all  there  was. 

Q.  And  that  is  to  which  you  have  just  been  testifying? 

A.  Yes,  sir  ;  we  took  it  all. 

Q.  Have  you  had  any  of  that  analyzed  ? 

A.  Yes,  sir  ;  I  believe  so. 

Q.  I  will  ask  you  one  question  preliminary.  Did  you 
hear  Mr.  Marshall's  testimony  in  this  case  ? 

A.  I  did. 

Q.  And  that  he  took  two  samples  from  that  pile  that 
was  on  the  bank  ?  20 

A.  Did  he  say  two? 

Q.  I  understood  him  to  say  two,  perhaps  my  memory  is 
at  fault. 

Mr.  McCarter  ;     If  the  witness  knows,  he  ou^bt 
to  say. 

The  Witness  :     It  was  two  or   three,   Mr.    Mc 
Carter,  as  I  recollect. 

30 
Q.  Can  you  locate  the  pile   from    which    those   samples 

were  taken  as  having  been  seen  by  you  at  the  mine? 

A.  The  Marshall  samples? 

Q.  Yes? 

A.  Ii  must  have  been  there  (indicating  on  the  map). 

Q.  Referring  to  the  Greer  opening  ? 

A.  In  the  neighborhood  of  the  Greer  opening;  ves,  sir; 
they  were  lying  there,  never  moved. 

Q.  From  your  familiarty  with  these  ores,  would  it  or  not 
be  possible  to  take  a  fair  sample  from   the   pile   of   ore   of  aq 
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that  character,  by  the  eye,  in  two  or  three  small    specimens 
that  fairly  represented  the  whole  ? 

A.  Distinctly  impossible.  )        .:•-.!!;  ; 

Mr.  McCarter  :    The  witness  says  "  impossible." 

The  "Witness  :     Yes,  sir. 

Mr.  McCarter :     I  agree  to  that. 

10       Q.  What  became  of  that  pile  of  ore  ? 
A.  It  was  shipped  to  Bethlehem. 

Mr.  Griggs  :     Had  that  once. 

Q.  What  was  done  with  it. 

1 

Mr.  Griggs  :     Had  that  once. 

The  Witness :     I  think  that  it  was  ruled  out. 

20  Mr.  Griggs  :     After  you  had  answered  it. 

Mr.  Thompson :  I  don't  understand  it  was 
ruled  out. 

The  Court ;  I  ruled  it  out,  so  far  as  showing 
whether  it  was  worked  or  not.  Now,  I  under- 
stand you  want  to  prove  some  samples  ? 


30 


Mr.  Thompson  :     I  won't  pursue  it. 

The  Court:  1  understand  it  is  possible  to  get 
complete  representative  samples  at  the  works  if 
it  is  all  shipped  together ;  I  did  not  know  but 
that  was  what  was  done. 

Q.  I  turn  now  to  another  matter.     Did  you,  during   the 
year  1887,  purchase  any  ore  from  the  plaintiff  in  this  case  ? 

Mr.  Griggs :     I  object  to  the  question. 

^Q  Mr,  Thompson  ;     On  what  ground. 
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Mr.  Griffffs  ;     As  immaterial. 


oc> 


10 


20 


Mr.  Thompson  :  I  desire  to  show  that  in  1857, 
Mr.  Heckscher  wrote  to  Mr.  Clarke,  the  president 
of  the  company,  and  desired  to  buy  from  him  500 
tons  of  franklinite  ore,  and  4,500  tons  of  ore  were 
sold  to  him  by  Mr.  Clarke,  and  that  there  was  no 
question  at  that  time  about  its  being  franklinite, 
and  it  was  sold  for  franklinite,  and  it  was  ore  that 
came  from    the    Buckwheat  mine. 

Mr.  Griggs  :  We  have  got  another  issue  in  the 
case!  now. 

Mr.  McCarter ;  Mr.  Heckscher  wrote  for  it  as 
franklinite  ore,  and  Mr.  Clarke  sent  back  frank- 
lin ore. 

The  Court :     What  do  you  offer  now  ? 

Mr.  Thompson  :  I  offer  to  prove  the  corres- 
pondence by  which  the  defendant  company  pur- 
chased from  the  plaintiff  company  five  hundred 
tons  of  franklinite  ore,  which  was  shipped  to 
them  from  the  Buckwheat  mine  in  1887.  A 
characterization  of  name  which  I  think  we  have 
a  right  to  show  in  that  way. 

The  Court ;  You  have  a  right  to  show  accord- 
ing to  Judge  Dixon  anything  that — 

Mr.  Griggs  :     We  have  no  objection   to   those  30 
letters,  we  would  like  to  have  them  read. 

Mr.  Thompson:  I  made  a  demand  on  you  for 
the  letter  May  27,  1887. 

Mr.  Griggs  :  You  can  read  the  copy  if  you  say 
it  is  a  copy. 

The  Witness;     I  have  compared  them. 

Q.  You  have  compared  with  your  letter  book?  40 
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A.  Yes,  sir. 

Q.  This  copy  of  the  letter  sent  at  that  time? 

A.  Yes,  sir. 

Mr.  Thompson  : 

"May    27,    1887. 

B.  G.  Clarke,  Esq.,  Pres.  N.  J.  Z.  &  I  Co., 
52  Wall  St.,  N.  y. 

Dear  Sir: — We  must  apologize  for  our  failure  to  confirm 
until  now  our  purchase  of  your  company  covering  five 
hundred  tons  of  franklmite  ore  at  Mine  Hill,  Sussex  Co., 
]M.  J.  Price,  $6.00  per  ton  of  2,240  pounds,  quality  and 
terms  the  same  as  your  shipments  to  the  Passaic  Zinc  Com. 
pany.  Will  it  be  convenient  for  you  to  forward  this  ore 
sometime  in  June  to  our  works  at  Bethlehem,  Pa.,  sliipping 
over  the  Sussex,  D.  L.  &  W.  and  L.  V.  R.  R.,  where  we 
have  a  rate  of  $1.12—" 

I  suppose  the  rest  of  it  is  not  very  material,  it 
is  as  to  rates.  Do  you  desire  the  whole  letter 
read  ? 

Mr.  Griggs  :  No  ;  if  that  is  all  that  relates  to 
that.     That  is  dated  May  27th  'i 

Mr.  Thompson  ;     Yes. 

Q.  I  show  you  now — 

30 

Mr.  Griggs:     All   right,   that  is  Mr.  Clarke's 

name. 

Mr.  Thompson  . 

"  New  York,  May  28,  1887. 
Mr.  A.  Heckscher,  Treas., 

47  North  Front  St.,  Philadelphia. 
4.A      Dear  Sir: — 1  have  yours  of  the  27th,  and  have  directed 
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our  Mr.  Pierce,  at  Franklin,  to  ship  as   requested   by  you 
the  500  tons  of  our  franklin  ore  from  Mine  Ilill." 

Mr.  Griggs  ;     Our  franklin  ore  ? 

Mr.  Collins  :     He  read  it  so. 

Mr.  Thompson  :  Answered  promptly  the  next 
day;  no  denial  of  its  being  franklinite. 

Mr.  Griggs  :     Is  that  the  letter  ?  10 

The  Court :  Read  the  letter;  gentlemen,  don't 
interrupt. 

Mr.  Griggs :  Counsel  went  on  and  stated 
something  as  if  it  was  in  the  letter. 

The  Court :  He  stated  something,  because 
he  was  interrupted.  Proceed;  read  the  letter  if 
there  is  any  more. 


Mr.  Thompson  :     Nothing  more  of  importance. 
Next  is  the  letter  of — 
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"June  29,  1887. 

B.  G.  Clarke,  Escj.,  Prest.,  New  York. 

Dear  Sir : — Will  you  permit  our  people  to  visit  and  ex- 
amine your  company's  oxide  works  at  Newark,  and  by 
what  route  can  we  get  nearest  to  the  works  by  rail  ?  I 
understood  Mr.  Sturgiss  to  say,  sometime  since,  that  there  30 
would  be  no  objection,  and  I  hope  I  am  not  asking  what 
you  would  prefer  not  to  concede.  We  have  received  about 
five  hundred  tons  of  the  franklinite  ore  from  you  at 
Bethlehem,  are  much  obliged  for  prompt  attention. 
Very  respectfully,  A.  Heckscher,  Treas." 

(The  last  paper  is  the  bill  in  which  the  ore  is 
billed  as  Taylor  mine  ore,  in  quotation  marks, 
shipped  during  June  at  mines,  and  receipted  in 
full.)  40 


Said  three  letters  ami  bill  marked  as  one  exhibit 
"  Ex.  Heckscher,  No.  2." 

Q.  What  was  the  character  of  this  ore  ? 

Mr.  Griggs :     We     oject  to  that.    The  papers 
are  there. 

The  Court :     The  >,  )mposition  of  it?  , 

10       Q.  What  was  the  composition  of  this  ore  ? 

Mr.  Griggs  :     Objected  to  as  immaterial. 

The  Court ;     I  will  permit   it.      Take   an    ex- 
ception. 

A.  Franklinite,  willemite,  red  oxide,  silicate   of  manga- 
nese, very  little  limestone. 

Q.  What  was  the  percentage  of  oxide  of   zinc   in    it,    if 
^^  you  recollect? 

Mr.  Griggs  :     Let  us  see  if  he  knew  ? 

Q.  Do  you  know  ? 
A.  I  do. 

Q.  What  was  it  ? 

A.  Over  thirty-five  per  cent.  ;  35.69,  I  think. 
Q.  I  think  you  said  that  the  Trover  suit  was  commenced 
in — what  year  ? 
A.  April,  1889. 
30       Q.  And  since  that  time  you  have    had    other   communi- 
cation with  the  plaintiff? 

Mr.  Griggs  :     I  object. 

The  Court :     The  same  kind  of  communication 
that  you  spoke  of  bef  ;re  ? 

Mr.  Thompson  :        ■>,  sir.     I  offer  to  prove  sales 
of  oxide  made  by  us  ,     the  other  company  during 
these  years — to  the  jjI  dutiff  company    during  the 
^Q  year  1891. 
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The  Court:     Manufactured  products? 

Mr.  Thompson  :  Manufa(!tured  product,  made 
from  these  ores,  and  the  letters  and  communica- 
tions in  connection  with  it  ;  in  connection  with 
the  same  subject. 

Mr.  McCarter :  After  the  litigation  was  going 
on  ? 

Mr.  Thompson  :     After  the  Trover  and    before  ^^ 
the  ejectment  suit. 

The  Court :  With  what  object  do  jou  offe  • 
communications  respecting  the  sale  of  product? 

Mr.  Thompson  :  It  seems  to  me  it  shows  th;; 
way  in  which  they  have  purchased  from  us  and 
paid  us  large  amounts  of  money  for  the  product 
of  these  ores,  before  tiiey  brought  the  ejectment 
suit.  20 

The  Court :     I  will  hear  the  objection. 

Mr.  McCarter  :     I  object.  ^ 

Mr.  Collins  :     He  has  not  ruled  yet. 

The  Court :  Whatever  might  be  the  result  of 
proof  that  you  had  bought  the  ores  at  the  mouth 
of  the  mine  that  they  brought  up,  I  do  not  know  ;  gQ 
but  that  you  bought  the  product  after  they  had 
put  all  the  cost  of  manufacturing  in,  I  do  not 
think  it  would  prove  acquiesence  or  be  admissible. 

Mr.  Collins  :     We  except. 

Q.  During  the  year  1888,  Mr.  Ileckscher,  did  you  or  not 
have  any  communication  with  Mr.  B.  G.  Clarke,  the  presi- 
dent of  the  plaintiff  company,  with  regard  to  work  on  these 
silicate  ores?  ^ 
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Mr.  Griggs  :  I  object  to  that.  If  that  relates 
to  the  method  of  working  tlieni,  any  method  of 
working  them  or  anything  else,  except  in  relation 
to  the  controversy  between  the  parties,  or  the  sub- 
ject matter  of  it. 

The  Court :  No ;  don't  state  what  he  said. 
You  want  to  prove  something  he  said  in  those 
conferences,  in  opposition  to  the  theory  on  which 
the  case  has  been  tried  by  the  plaintiff.  What  is 
your  objection  ? 

The  Court :  If  ttiese  ores  passed  by  the  deed 
of  1848  under  Judge  Dixon's  opinion,  it  was  be- 
cause the  zinc  could  be  produced  from  them.  If 
the  art  had  been  lost,  after  that,  the  title  would 
not  have  been  lost  in  my  judgment ;  or,  if  the 
president  of  the  company  had  failed  to  know  of 
the  fact  that  the  title  had  passed  to  these  ores,  it 
would  not  affect  the  company,  or  any  observations 
he  made  with  respect  to  his  knowledge,  would 
not  affect  the  title.  I  do  not  think  I  can  admit 
that  evidence.  I  will  exclude  it.  Take  an  ex- 
ception. 

Mr.  Collins:     We  except. 

Mr.  Thompson  :     If  the  Court   please,    I   now 
desire  to  offer  that  Mr.  Clarke,  the   president   of 
the  New  Jersey  Zinc  &  Iron  Company,  stated    to 
30  this  witness  that  he  had  a  standing  offer  of  $50,000 

to  anyone  who  would  devise  a  process  by  which 
spelter  could  be  profitably  made  directly  from 
these  ores  in  1891. 

Mr.  Griggs :     We  object. 
The  Court :     Excluded.     Take  an  exception. 
Mr.  Collins  :     We  except. 
AQ       Q.  You  have  made   yourself   familiar    with    the   art   of 
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manufacturing  zinc  from  the  ores  of  zinc  ? 

A.   1  think  I  have,  tlioroughly. 

Q.  And  how  ? 

A.  By  repeated  visits,  long  continued  visits  to  our  works 
abroad  ;  by  visits  to  mines  and  reduction  works  in  several 
manufacturing  centres  in  Missouri  and  Kansas ;  by  visits 
to  mines  and  reduction  works  in  Virginia,  and  by  a  study 
of  the  literature  upon  the  subject. 

Q.  And  has  your  study  of  tiie  literature  on  the  subject 
been  thorough  and  exhaustive  ?  10 

Mr.  McCarter  :     That  is  leading. 

Q.  What  has  your  study  on  the  subject  been  ? 

A.  I  have  read  everything  I  could  lay  my  hands  on,  both 
here  and  abroad  ;  I  have  read  all  the  standard  works,  I  be- 
lieve, from  eighteen  hundred  and  about  thirty,  down  to 
date,  or  about  to  date. 

Q.  In  your  opinion,  could  the  ore  on  the  premises  in  dis- 
pute be  reasonably  deemed  worth  mining  for  zinc  in  1848  ^ 

Mr.  E..  H.  McCarter;  I  object.  I  submit  to 
the  Court  that  Mr.  Ileckscher  is  not  an  expert 
qualified  to  pass  upon  that  question. 

Mr.  T.  N.  McCarter :  We  would  like  them  to 
cross-examine. 

The  Court :  You  may  cross-examine  in  refer- 
ence to  his  experience. 

By  Mr.  T.  N.  McCarter  : 


20 


30 


Q.  Mr.  Heckscher,  what  experience  did  you  ever  have 
in  the  mining  or  manufacture  of  zinc,  prior  to  the  acquisi- 
tion of  your  interest  in  this  propertj'  in  dispute? 

A.  Prior  to  1881,  very  little ;  now,  for  about  fourteen 
years,  I  have  studied  tlie  subject  thoroughly  and  continu- 
ously. 

Q.  Then,  the  study  which  you  gave  to  this  subject  has 
been  since  1881  ?  ^.q 
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A.  Excepting  such  training  as  I  had  generally,  mineral- 
ogically.  I  am  not  a  chemist,  nor  was  I  before  1881 
familiar  with  the  metallurgy  of  zinc,  but  I  have  been  very 
thoroughly  so  since  that  time. 

Q.  Your  study  has  then  been  confined,  limited  to  the 
period  since  you  became  interested  in  these  ores  ? 

A..  1881  ;  yes,  sir. 

Q.  When  was  your  attention  first  directed  to    the   point 
on  which  you  are  asked  now  to  express   an    opinion   as   to 
IQ  what  was  the  value  of  those  ores  in  1848  ? 

A.  Almost  as  soon  as  I  became  acquainted  with  the  ores 
at  all,  Mr.  McCarter. 

Q.  Did  you  know  that  that  was  a  legal  question  in  the 
easel 

A.  At  that  time  ? 

Q.  At  the  time  you  made  your  first  study  on  the  subject, 
in  1881? 

A.  You  did  not  ask  that  question. 

Q.  Sir? 
20       A.  No,  I  did  not  at  that   time.     You   asked   as    to   my 
study  as  to  the  metallurgy  of  the  point  in  controversy  were 
studies  which  date  back  to  1881. 

(Question  read  to  witness  as  follows  :) 

Q.  "  Wiien  was  your  attention  first  directed  to  the  point 
on  which  you  were  asked  now  to  express  an  opinion  as  to 
what  was  the  value  of  those  ores  in  1848  ?" 

A.  From  the  beginning,  I  said. 

Q.  Why  were  you  induced  to  make  a  study  in  the  be- 
ginning, in  1881,  as  to  the  workability  of  those  ores  in  1848  ? 

A.  Why,  because  of  the  peculiar  wording  of  these  deeds. 
I  looked  up  that  subject  more  particularly  in  1883,  and  ex- 
amined at  that  time  already  all  the  literature  I  could  on 
the  subject  of  zinc  and  franklinite. 

Q.  And  that  examination  was  made  with  a  special  view 
to  the  litigation  existing  or  anticipated  about  those  ores, 
was  it  not  ? 

A.  No,  to  an  understanding  of  the  deeds. 

40 
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Q.  You  knew,  however,  that  the  title  in  dispute  depend- 
ed on  those  deeds  ? 

A.  Why,  of  course,  our  title  depended  on  the  deeds. 

Q.  Then  your  hivestigation  was  in  reference  to  the  title 
you  could  establish  to  your  claim  to  the  ore  under  those 
deeds? 

A.  No,  there  was  no  other  claim, 

Q.  What  do  you  mean  by  saying  there  was  no  other 
claim  ? 

A.  Nobody  claimed  the  ores  but  ourselves.  10 

Q.  That  is  your  understanding  ? 

A.  Decidedly. 

Q.  Then  why  did  you  investigate  the  deeds  ? 

A.  Why,  those  deeds  are  most  peculiarly  worded  "  frank- 
linite  ore  separate  from  the  zinc,"  what  is  it  ? 

Q.  Well,  that  is  a  conumdrum,  I  am  not  able  to  answer 
at  present  ? 

A.  You  are  asking  me  wh}'  I  looked  into  the  question  of 
the  literature  of  these  ores,  and  I  am  telling  you  why  I  did. 


By  the  Court : 

Q.  And  it  was  with  reference  to  those  deeds  ? 
A.  Yes,  sir ;  with  reference  to  those  deeds. 

The  Court :     We  will  stop  here. 

Adjourned   until  Monday,  June   3d,  1895,    at 
10.30  o'clock  A.  M. 


20 


30 


40 


1420 


Newton,  N.  J.,  Monday,  June  3,  1895. 

Fourteenth  Day. 

Continuation  of  the  case  pursuant  to  adjournment. 

10 

AUGUST  HECKSCHER,  re-called. 

Mr.  Griffo-s:  We  submit  that  from  the  cross- 
examination  of  Mr.  Heckscher,  it  is  apparent  that 
he  is  not  qualified  to  give  his  opinion  as  an  expert 
upon  these  subjects,  inasmuch  as  it  appears  that 
the  matter  was  investigated  by  him  merely  with 
the  view  of  the  interpretation  of  these  deeds,  so 
that  he  is  no  more  an  expert  than  anybody  else 
20  who  has  addressed  himself  to  the  questions  in  this 

case.  He  has  not  by  his  practice  as  a  metallurgist, 
or  a  person  educated  in  the  art,  becomes  familiar 
with  this  process  sufficiently  to  instruct  the  jury. 

The  Court  :  1  have  very  considerable  doubt 
about  the  admission  of  Mr.  Heckscher's  evidence, 
but,  if  the  defendant  chooses  to  put  him  forward 
as  an  expert  I  will  take  his  evidence.  I  think,  as 
counsel  said,  that  the  rule  which  should  be  applied 
30  in  such  cases,  or  used  to  be  applied,  has  been  very 

measurably  relaxed  in  late  years,  and  I  think 
on  the  whole  I  will  admit  this  evidence.  Take 
an  exception. 

Mr.  R.  H.  McCarter :     We  pray  an  exception. 


40 
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Mr.  Tliompson  :  The  question  wliicli  was  ask- 
ed, and  to  which  an  objection  was  made,  was  this  : 
"  In  your  opinion,  could  the  ore  on  the  premises 
in  dispute  be  reasonably  deemed  worth  mining 
for  zinc  in  1848"? 

.    Q.  That  question  is  admitted,  Mr.  Heckscher? 

A.  It  could  not. 

Q.  In  your  opinion,  was  the  ore  in  tlie  premises    in    dis- 
pute worth  mining  for  zinc  in   1848? 
,    A.  It  was  not. 

Mr.  Griggs  ;     Same  objection. 

Mr.  T.  N.  McUarter  ;     Also  objected  to  as    im- 
'■  material. 

The  Court :  This  is  within  the  other  ruling, 
and  the  exception  was  only  taken  to  reserve  the 
rights  of  the  parties. 

Mr.  R.  II.  McCarter :      We  pray  an  exception. 


10 
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Q.   Will  you  give  your  reason  for  your  opinion  ? 

A.  The  ores  in  dispute  here  could  not  at  that  time  be 
separated.  All  efforts  to  do  so  had  failed,  and  the  efforts 
that  had  been  made,  the  efforts  to  separate  these  minerals 
composing  this  mixture  of  minerals,  were  naturally  the 
first  that  were  ever  attempted  on  these  ores,  because  all 
ores  of  zinc  treated  elsewhere  and  according    to    European    ^q 
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practice  were  as  much  as  possible  separated  from  the  gatigne 
before  reduction.  It  was  not  until  all  efforts  to  separate 
these  minerals  were  abandoned  that,  b}'  processes  entirely 
new,  the  ores  became  valuable  for  zinc,  and  not  then  for  the 
production  of  metallic  zinc.  I  have  said  that  the  metallurgy 
of  this  ore  is  separate  and  distinct  from  that  of  anj'  other  ores 
found  in  zinc — jres  of  zinc — for  this  reason,  that  the  pro- 
cess of  separating  minerals,  always  attempted,  utterly 
failed,  and  that  the  ore    willemite,   including   the    delete- 

IQ  rious  ingredients,  the  ingredients  which  made  the  ore  unfit 
for  zinc,  could  not  bj  sep  irated  out.  Tliere  is  in  addition  to 
that  this  fact  to  be  considered,  if  the  silicate  of  zinc,  or  so 
much  of  it  as  tliere  is  in  this  ore,  could  have  been  separated 
out  in  1848,  and  could  have  been  reduced  metallurgically 
by  the  processes  then  known,  the  cost  would  have  been 
prohibitory.  The  cost  would  have  been,  in  my  judgment, 
from  my  investigations  from  twenty-five  to  thirty  times 
as  great  as  the  cost  of  mining  willemite  at  Altenberg, 
for  instance,  which  is  the  only  deposit  of  willemite    in    the 

20  world  existing  at  all,  largely,  and  free  from  other  zinc 
minerals.  If,  therefore,  you  had  an  ore  in  this  country 
at  that  time,  which  would  cost  to  produce  from  twenty- 
five  to  thirty  times  as  much  as  the  same  ore  elsewhere,  and 
that  same  ore  elsewnere  was  purer,  freer  from  iron  and 
manganese  than  this  ore,  you  must  naturally  conclude 
that  this  ore  could  not  have  been  worth  mining  with  zinc 
at  thnt  time. 

Q.  If  willemite  was  an  ore  of  zinc   in    1848,    was    there 
enough  of  it  in  this  vein  to  make  it  available? 


30 
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Mr.  Griggs  ;     We  object  to  that  question. 

The  Court :     This  witness  did  not  see  it  in  1848. 

Mr.  Thompson  :  No,  sir ;  but  he  is  entirely 
familiar  with  the  contents  of  the  ore. 

The  Court :  Then  you  should  put  the  question 
that  way,  assuming  it  to  be  the  same  composition 
it  is  now. 
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Q.  Assuming  the  ore  now  to  be  of  tlie  same  composition 
as  it  appeared  in  1848,  and  assuming  that  willemite  was  an 
ore  of  zinc  in  1848,  was  there  enough  of  it  in  this  vein  to 
make  it  available  ? 

Q.  There  was  not. 

Q.  Give  your  reasons,  please  ? 

A.  I  would  state  in  the  first  place  that  the  character  of 
the  ore  in  the  out-crops  is  distinctly  the  same  character 
of  ore  that  we  find  at  much  greater  depth  ;  so  that  the  ore 
as  it  existed  in  the  out  crops  in  1848,  before  the  ore  was  iq 
largely  mined,  would  be  just  the  ore  with  which  we  are 
dealing  to-day.  We  have  in  Bethlehem  a  process  with 
which  I  am  familiar,  of  separating  the  silicates  from  the 
mineral  frankliuite,  and  to  the  extent  of  the  separation  of 
the  mineral  franklinite  from  the  silicates,  that  process  has 
been  made  successful.  There  is,  however,  in  this  vein  not 
only  a  silicate  of  zinc  as  a  silicate,  but  largely  a  silicate  of 
manganese,  and  the  silicate  of  zinc  itself  contained  again 
large  percentages  of  manganese  and  iron.  There  is,  further, 
more,  in  this  vein,  very  largely  a  very  destructive  sub-  20 
stance  to  distilling  vessels ;  I  speak  as  to  furnaces,  and 
that  is  garnet.  We  separated  out  the  franklinite.  We 
thought  when  we  could  do  that  we  had  achieved  success, 
but  the  bulk  of  ore  in  this  vein  is  of  a  character  such  as 
that  does  not  solve  the  problem.  The  silicates  of  zinc  and 
silicates  of  manganese  shade  into  each  other.  In  other 
words,  a  crystal  that  you  may  pick  out  of  the  mass  might 
be  silicate  of  zinc,  containing  some  manganese  and  iron,  or 
it  may  be  silicate  of  manganese,  or  it  may  be  part  silicate 
of  zinc  and  part  silicate  of  manganese.  There  was  a  30 
specimen  shown  here  about  a  week  ago  that  was  shown  to 
Mr.  Scholield,  and  he  was  asked  whether  that  was  the 
kind  of  red  zinc  he  threw  out — I  believe  in  1855. 

Mr.  Griggs  ;  I  don't  think  it  is  practicable  to 
stop  a  man  when  he  is  asked  to  give  his  reasons 
for  expert  opinion,  but  he  can  go  all  over  the 
globe,  and  state  all  the  testimony  in  the  case,  and 
make  an  arguement  upon  it.  But  the  line  ought 
be  drawn  somewhere.     The  witness  is  now  giving  40 
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a  dissertation  oil  tlie  evidence  which   amounts   to 
an  argument. 

Mr.  Thompson  :     He  is  simply   referring   to   a 
specimen  of  ore  produced  here. 

The  Court :     Restrict  yourself  to  the  evidence, 
Mr.  Heckscher. 

A.  (Continued).  I  think  that  specimen,  unless  it  had 
j^Q  been  analyzed,  1  would  have  said  it  was  silicate  of  manga- 
nese ;  it  was  produced  liere  as  silicate  of  zinc.  However, 
the  fact  is,  that  when  we  had  gotten  as  far  as  to  get  out  the 
franklinite  we  had  not  solved  the  problem.  There  was  in 
in  the  vein,  in  one  part  of  it — 

Q.  Go  on  and  finish  it,  and  limit  yourself,  as  the  Court 
directs  ? 

A.  It  is  just  this,  by  ray  present  opinion  in  1848,  or 
even  now,  not  more  than  one  ton  in  five  of  the  ore  in  this 
vein  would  be  available  in  the  process  for  the  purpose  of 
2Q  taking  out  the  willemite  ;  that  one  ton  would  produce 
about  twenty-five  per  cent,  of  willemite  by  separation,  in- 
cluding the  silicate  of  manganese  saj'  twenty-seven,  so  that 
one  ton  in  five  would  give  me  one  ton  that  1  could  separate, 
and  four  tons  that  I  could  thus  separate  would  give  me  one 
ton  of  willemite  ;  I  would  be  compelled  to  mine  twenty 
tons  of  ore  at  a  cost  of  about  $2.50  a  ton,  which  is  the 
cost  and  would  have  been  the  cost  in  1848,  and  I  would 
have  to  pay  about  $2.00  a  ton  for  the  separation  of  the 
minerals  on  four  tons,  making  $58.00  per  ton  of  willemite. 
30  in  1848  the  Altenberg  willemite  cost  about  $2.00  a  ton  to 
mine,  so  that  vou  have  in  this  instance  a  cost  twenty-nine 
times  greater,  without  considering- the  fact  that  the  wille- 
mite would  not  be  so  pure. 

Q.  I  understand  you  to  say  that  the  ore  as  being  mined 
now  down  in  the  lower  part  of  the  vein,  part  of  the  mine 
appears  substantially  the  same  as  that  on  the  out-crop. 
AVliat  occasions  the  ditference  in  color  ? 

A.  It  has  been  stated  here   by   several    witnesses  ;  it    is 

the  oxidation  on  the  surface,  the  manganese    passing    from 

4.Q  a  lower  to  a  higher  state  of  oxidation  and  darkening,    col- 
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oriiig  the  out-crops.  Tliat  is  not  tlie  case  tlirongliout  thougli, 
the  ont-crop  in  places  shows  the  willeinite  of  the  same 
color  that  it  is  down  below. 

Q.  And  when  yon  use  the  word  "  oxidation,"  can  you 
give  us  a  term  that  is  in  more  common  use? 

A.  Well,  manganese  will  take  up  oxygen  from  the  at- 
mosphere and  pass  to  a  higher  state  of  oxidation  fi'om  a 
lower;  it  is  just  like  an  iron  oxidizes  when  it  rusts. 

Q.  Yes ;  that  is  what  witnesses  have  called  weathering 
here  ?  \q 

A.  That  is  what  they  have  called  weathering  ;  yes. 

Q.  Will  3'ou  give  us  now  the  composition,  generally 
speaking,  of  the  whole  ore  in  the  premises  in  dispute,  in 
proportion  ? 

A.  The  franklinite  predominates  everywhere,  in  the  west 
vein  pi-obal)ly  to  the  extent  of  half  of  the  mass,  including 
the  limestone,  the  silicates  of  zinc  and  mano^anese  tocjether 
will  in  the  west  vein  rarely  be  in  excess  of  one-half  of  the 
amount  of  franklinite  mineral.  The  red  oxide  of  zinc  is 
so  trifling  that  it  is  difficult  to  estimate  ;  the  limestone  will  20 
be  from  fifteen  to  twenty-five  per  cent.,  I  should  say,  in  the 
ore  tiiat  is  utilized. 

Q.  And  it  is  all  blended  together  ? 

A.  Inextricably  blended  together,  as  one  mass  of  ore. 

Q.  jS'ow,  in  working  this  ore,  is  tliere  or  is  there  not  any 
of  the  zinc  left  in  the  residuum,  your  common  furnace  prac- 
tice? 

A.  On  tiie  Wetherill  hearth  from  four  to  five  per    cent., 
or  pi'obably  six  when  tlie  ore  is  very  refractory.     We  never 
work  any  but  by  the  Wetherill  hearth;  you    are  speaking  30 
now  of  the  oxide  process. 

Q.  Yes  ;  I  am  speaking  of  the  oxide  process.  Describe 
the  difference  between  the  oxide  process  and  the  spelter 
process. 

The  Court :     At  this  day  ? 

Mr.  Thompson  :     Yes,  sir. 

The  Court ;     What  is  the  purpose.  4q 
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Mr.  Thompson  :  Tlie  only  pnr])ose  was,  1  was 
afraid  the  jury  miglit  not  have  fully  understood 
the  difference  ;  it  has  been  referred  to  so  often 
as  the  oxide  process  and  the  spelter  process,  and 
the  fact  the  spelter  process  was  the  one  in  use  in 
1848,  and  the  oxide  was  not. 

The  Court :  It  can  hardly  be  proved  by  prov- 
ing the  difference  between  them  at  present. 

Mr.  Thompson  ;  Your  Honor  overrules  the 
question  ? 

The  Court :  Yes;  I  think  I  have  already  said 
I  did  not  think  the  processes  of  the  present  day 
would  throw  any  light  on  it. 

Q.   Do  you  know  Mr.  Victor  Monheim,  and  whether    or 
not  his  work,  which  has  been  referred  to  here  a  number  of 
times,  is  an  authority? 
20 

Mr.  McCarter;     One  moment.     We  submit    to 

your  Honor  that  nothing  has  been  shown  in  the 
evidence  of  this  witness  to  justify  him  in  express- 
ing an  opinion  on  that. 

Mr.  Collins:     He  stated  the  other  day. 

The  Court :     Well,  it  is    certainly    a    very    un- 
usual mode  in  which  one   gets    qualified.     I    will 
„.  permit  the  question.     Take  an  exception. 


40 
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A.  I  went  abroad  in  189-1:    to    look    up    Mr.    Moiiheiin  ; 
Mr.  Monlieira  is  living — 

Mr.  Griggs :  I  object  to  that.  I  object  to  tlie 
answer  the  witness  has  given,  and  ask  tliat  it  be 
ruled  out  as  not  part  of  the  question. 

The  Court:  Do  I  understand  that  this  witness 
went  abroad  for  the  purpose  of  making  this  inves- 
tigation about  Mr.  Monheira  ? 

Mr.  Thompson  :     Not  alone,  sir. 

The  Court :  fie  did  it  for  the  purpose  of  mak- 
ino;  investigation  about  Monheim  and  on  the  sub- 
ject  in  general. 

Mr.  Thompson  :  Yes,  sir — he  did  on  the  sub- 
ject in  general,  but  that  was  included  with  it. 

Mr.  Griggs  :     If  this  goes  on,  I  think  after  Mr.  20 
Heckscher  is  through,  tliej  better  put  Mr.  Thomp- 
son and  Mr.  Collins  and  Mr.  Parker  on  the  stand 
to  ffive  evidence. 


to' 


The  Court :  1  think  1  have  permitted  all  that 
this  witness  has  a  right  to  give  in  the  way  of 
opinion  as  an  expert. 

Q.  Do  you  know  anything  about  these  samples  3a,  or  4b, 
or  rather  exhibit  G  5,  and  G — both  G  5,  referred  to  in  Mr.  gQ 
George's  examination,  and  spoken  of  by — 

A.  I  do. 

Q.   What  do  you  know  about  them  ? 

A.  Specimens  of  ore,  which  instructed  bj^  me,  Mr.  John 
George  obtained  from  the  Southwest  opening. 

Q.  What  did  he  do  with  them  after  ? 

A.    Brought  them  to  me. 

Q.  What  did  he  do  ? 

A.  I  knocked  off  pieces  and  sent  them  to  Bethlehem    to 
be  analyzed.  ^q 
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Q.  And  tliese  are  tlie  juialysis  that  were  referred  to  here 
last  week  ? 

A.   A,  and  -tb. 

Q.  Made  by  Mr.  Wittinan  ? 

A.  Made  by  Mr.  Wittmaii. 

Q.  Yes? 

A.  Yes;  the  returns  were  made  to  me,  you  have  them 
there. 

Q.  I  desire  to  call  your  attention  to  this  piece  of  laminar 
j^Q  franklinite.     Do  j'on  know  anything  about  that? 

A.  I  do. 

Q.   Did  you  have  any — 

A.  I  was  present  at  Jersej^  City  when  Mr.  McCarter 
asked  Mr.  Georg^e  to  obtain  and  send  to  him  a  piece  of 
laminated  franklinite  ;  I  asked  Mr.  George  to  send  me  one 
too.     This  is  it. 

Q.  What  did  you  do  with  it? 

A.  I  broke  oft  little  pieces  from  all  around  it  and  sent 
them  to  Bethlehem  to  be  analyzed.  21.72  of  zinc,  I  be- 
20  li^^e. 

Q.  That  was  the  analysis  which  has  been  testified  to  by 
Mr.  Winterstein  ? 

A.  Yes,  sir  ;  it  has  been  testified  to. 

Q.  Does  such  ore  as  that  occur  in  any  quantity  in  the 
vein  ? 

A.  I  have  never  seen  any,  until  I  saw  these  specimens. 

Q.  Could  such  ore  as  that  be  properly  reduced  by  the 
Wetherill  process  for  zinc? 

,,j.  Mr.  McCarter  ;     I  object. 

The  Court ;     Do  you  press  the  question. 

Mr.  Thompson  ;     No,  sir  ;  I  don't  press  it. 

Q.  Is  the  occurrence  of  franklitnte  separate    from    other 
zinc  minerals,  rare  on  Mine  llill,  or  is  it  not  ? 
A.  It  is  rare. 
Q.  Have  you  or  not  ever  seen  a  stratum  or  mass  of  such 

franklinite  ? 
4Q       A.  On  Mine  Hill  ;  no. 


1429 

Q.  How  large  a  quantity  liave  you  ever  seen  ? 

A.  I  don't  tliink  I  have  ever  seen  a  whole  ton;  speci- 
mens I  have. 

Q.  Do  you  know  anything  about  this  large  piece  in  the 
l)arrow  back  there,  which  was  spoken  of  the  other  day  as 
coining  from  tlie  Sterling  Hill  mine? 

A.  I  obtained  that,  I  think,  in  1890,  from  the  Passaic 
Zinc  Company,  where  it  was  lying  at  the  mouth  of  the  shaft 
at  the  head  of  the  opening.  It  was  presented  to  me  by 
Mr.  Charles  B.  Squier.     It  comes  from  Sterling  Hill.  lo 

Q.  The  specimens  that  were  shown  Mr.  Thum,  wliere 
are  they  ? 

A.  They  are  lying  in  tlie  box  out  there,  in  the  box,  Mr. 
Thompson. 

Q.  I  show  you  this  sample  now  marked  Thum  No.  2, 
Mr.  Heckscher.     What  is  that  ? 

A,  That  is  willemite.  Mr.  Thum  has  correctly  described 
it. 

Mr.  Gi'iggs  :     I  object  to   the    witness    making 
such  remarks  as  that.     He  has  no  right  to  charac-  ^^ 
terize  the  evidence. 

Q.  I  show  you  this  piece  marked  Thum  4,  and  ask  you 
what  that  is  ? 

A.  Thum  4  is  hydrous  silicate  of  zinc  ;  hydrous  silicate, 
soirie  zinc  bloom  on  it. 

Q.  And  Thum  7  ? 

A.  Thum  7  is  carbonated  zinc. 

Q.  Where  did  these  samples  come  from,  Mr.  Heckscher, 
do  you  know  ?  30 

A.  jSTo.  2  came  from  Busbacher  mountain,  near  Stolberg. 

Q.  Gathered  by  you  ? 

A.   Gathered  in  my  presence  and  handed  to  me. 

By  Mr.  Collins: 

Q.   You  were  present  ? 

A.  I  was  tiiere.  No.  4  is  a  specimen  I  gatliered  myself 
on  Busbacher  mountain.  No.  4  is  a  sample  I  picked  up  at 
Herrenberg.  ^q 
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Q.  Last  summer,  yon  mean  ? 

A.  Last  August,  abont.  Ilerrenberg  is  near  Stolberg,  in 
Germany, 

Q.  Did  you  have  a  conversation  in  tlie  latter  part  of  the 
month  of  July,  1S94,  with  Alexander  Orgler,  wheTi  Mr. 
Julius  Grillo,  of  Flamborn,  visited  with  you  his  furnace  at 
Stolberg? 

A.  I  did. 

Q.  Did  he  on  that  occasion  say  to  j'ou  that  he  knew  the 
jQ  Biishacher  mountain  and  its  ore  deposits,  in  and  prior  to  the 
year  1848,  and  that  so  far  as  he  knew  willemite  had  never 
been  found  there  'i 

Mr.  T.  N.  McCarter  :  I  suppose  if  they  under- 
take to  contradict  Mr,  Orgler  they  must  give  the 
language  he  used,  not  a  translation  of  it. 

Mr.  Collins:  You  mean  do  it  in  German  ?  It 
would  bother  Mr.  Thompson  to  do  it,  but  Mr. 
Heckscher  can  tell  you  the  German  for  it.  1 
think  the  translation  would  be  admissible. 

The  Court  :  I  think  the  question  may  be  asked, 
but  if  he  did  not  use  the  English  words,  the  wit- 
ness must  recognize  that  fact  as  to  what  words 
were  used, 

A.  What  Mr.  Orgler  said  was  this  — 

Mr.  Griggs  :     One  moment. 

The  Court :  That  is  not  the  question,  what  Mr. 
Orgler  said,  but  did  he  say  that  ? 

The  Witness:     He  did  say  that. 

The  Court :     In  English  ? 

The  Witness  :     In  German. 

The  Court :     Then  he  did  not  say  that. 

.^  The  Witness  :     Shall  I  state  it  in  German  ? 


20 
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The  Coui't  :  Yon  may  say  what  the  substance 
of  what  he  said  in  German  is  in  Eno^lish  ;  whetlier 
that  is  the  substance  of  what  he'said  in  German. 

Mr.  T.  N".  McCarter :     I  object  to  that. 

The  Witness  :  Yes,  except  the  substance  was 
more  specific. 

Q.  Referrino-  tliem  to  an  ore  from  another  locality,  to- 
wit,  Herenberg,  which  is  designated  as  willeraite,  and 
which  he  then  in  conversation  with  you  claimed  to  have 
successfully  reduced  at  Stolberg,  in  the  years  1848,  1849 
and  1850,  did  he  then  say  that  that  ore  was  not  free  from 
water,  but  contained  water  of  crystalization  ? 

A.  That  was  Ins  statement. 

Q.  In  German  ? 

A.  In  German. 


Mr.  T.  N.  McCarter :     I  object. 

The  Court:     I  admit^the  question  in  the   same 
way  I  did  before.     Take  an  exception. 

Mr.  T.  N.  McCarter  :     I  take  an  exception. 


20 


30 


Q.  Did  he  then  also  say  that  with  the  exception  of  this  so- 
called  Herenberg  willemite  he  never  reduced  willemite 
separately  as  an  ore  in  his  furnace  practice  ? 

Objected  to.  ^r^ 
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A.  lie  (lid  so  state. 

Tlie  Court :     1  take  the  question. 

Mr.  T.  N.  McCarter  :     We  pray  an    exception. 

The  Court :     Take  an  exception. 


10 


Q.  From  your  knowledge  of  the  general  subject  of  zinc 
ores  and  their  treatment,  is  it  possible  that  a  substance 
20  which  was  an  ore  of  zinc  in  1848,  has  since  that  time 
ceased  to  be  an  ore  of  zinc  from  any  loss  of  knowledge  in 
its  treatment,  or  from  any  other  loss  of  knowledge,  or  for 
any  other  reason  in  regard  to  it  ? 

Mr.  T.  N.  McCarter  :     We  object. 

Tlie  Court :     No,  I  exclude  the  question. 

Cross-examination  by  Mr.  Griggs: 

30 

Q.  Mr.  Heckscher,    how   long   have   you    been    in    this 

country  ? 

A.  Twenty-eight  years. 

Q.   Whence  did  you  come  from  ? 

A.  G-ermany,  Hamburg. 

Q.  You  have  been  the  chief  agent  in   the  preparation  of 
this  cause  for  trial,  on  behalf  of  the  defendant,   have   you 

not  ? 

A.  I  do  not  think  there  is  any  doubt  about  it. 
40       Q.  You  have  procured  witnesses  and  drafted   their  evi- 
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deuce,  and  generally  attended  to  the  order  in  whicli  wit- 
nesses shall  be  brono^ht  on  and  the  questions  which  shall 
be  asked  them  ? 

A.  I  have  aided.  I  have  assisted  wherever  I  could  in 
tlmt  direction. 

Q.  No  other  one  person  has  done  as  much  as  you  have 
in  the  preparation  of  this  cause,  is  tliat  correct? 

A.  That  would  be  hard  to  say,  Mr.  Griggs. 

Q.   Do  you  know  of  anybody  who  has  done  as  much  ? 

A.    Mr.    Thompson  has    been,    I    think,    quite    as    hard    jo 
worked. 

Q.  You  and  Mr.  Thompson  ? 

A.  And  Mr.  Wetherill ;  even  harder. 

Q.  How  did  the  price  of  metallic  zinc  in  1848  compare 
with  the  present  price  ? 

A.  The  price  of  metallic  zinc  in  1848  was  about  three 
cents  a  pound. 

Q.  How  much  is  it  now  ? 

A.  About  three  and  a  half. 

Q.   How  was  it  in  1852?  20 

A.  I  don't  know  'i 

Q.  What  was  the  price  of  white  oxide  in  1851  and  1852, 
do  jou  know  ? 

A.  In  this  countrv  I  have  been  told  seven  and  eiu'ht 
cents. 

Q.  How  much  is  it  now  ? 

A.  About  four  or  less. 

Q.  You  say  that  in  your  opinion   these  ores  could  not  be 
snccessfulh'  worked  for  zinc  in    1848,  because   of   the   ex, 
pense  of  separating  the  franklinite,  was  that  wliat  I  under-  30 
stood  you  to  say  ? 

A.  Yes,  sir;  of  mining  ore  which  could  at  all  be  separ- 
ated so  as  to  bo  reducible,  and  of  separating  the  franklinite- 

Q.  Atid  how  much  did  you  say  the  expense  of  separating 
the  fraidclinite  would  be  ? 

A.  I  should  say  a  couple  of  dollars  a  ton  anyhow,  if  it 
could  be  done  at  all. 

Q.  And  in  your  opinion  this  ore,  which  your  company 
is  now  making  zinc  oxide  from,  in  1848  was  not  an  ore  of 
zinc  ?  4y 
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A.  I  think  tlie  more  people  would    have  known  about — 

Q.  Now,  I  just  ask  you,  is  that  your  opinion? 

A.  Wliy,  certainly  ;  'of  course. 

Q.   What  is  your  interest  in  this  case  ? 

A.  My  interest  is  a  full  one-third. 

Q.  And  how  much  is  that? 

A.  $200,000. 

Q.  That  is  all. 

Mr.  Parker:  If  the  Court  please,  I  offered  the 
Taylor  title  the  other  day,  and  said  I  would  make 
a  memorandum  of  the  deed  beginning  with  that 
of  February  26,  1853,  of  James  L.  Curtis — 

Mr.  T.  N.  McCarter ;  One  moment.  Mr. 
Parker  suggested  that  it  could  be  put  on  the 
record  without  reading  it,  it  simply  shows  the 
steps  by  whicii  the  title  was  passed. 

The  Court :     Let  that  be  done. 

The  following  is  a  list  of  deeds  : 


30 


Deed,  February  20,  1853.  James  L.  Curtis  and  Daniel 
H.  Curtis,  trustees  of  the  Franklinite  Mining  Company  to 
the  New  Jersey  Franklinite  Companj-.  Recorded  Septem- 
ber 24,  1853,  6  4,  510. 

Mortgage,  November  2,  1853.  New  Jersey  Franklinite 
Company  to  Oakes  Ames.  Recorded  November  24,  1853, 
Book  R,  page  181. 

Deed,  Peter  S.  Decker,  Sheriff,  to  Oakes  Ames,  Dated 
26th  January  1860.     Recorded  February  6,  Book  Y  4,261. 

Deed.  Oakes  Ames  and  wife  to  the  Boston  Franklinite 
Company,  dated  June  1,  I860.  Recorded  July  5th,  1860, 
Book  Y  4,  492. 

Mortgage,  June  1,  1860.  The  Boston  Franklinite  Com- 
pany to  Oakes  Ames.  Recorded  August  8,  1860,  Book  T, 
page  492,  &c. 

Deed,  November  13,  1863.  Charles  Arvis,  Sheriff  to 
Edmund  H.  Miller.  Recorded  February  5,  1864  Book  F  5, 
40  page  314. 
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Deed,  June  6,  1864.  Edimind  H.  Miller  and  wife  to 
Oakes  Ames.  Recorded  July  12,  1864,  Book  G  5,  page  187. 

Deed,  May  27,  1867.  Oakes  Ames  and  wife  to  Moses 
Taylor.     Recorded  March  12,  1870,  Book  Z  5,  page  453. 

Deed,  Moses  Taylor  to  the  New  Jersey  Zinc  and  Iron 
Company,  dated  October  30,  1880.  Recorded  H  7,  page  352. 

Mr.  Collins:     I  will  now   put    in    the    Sterling 
Hill  title. 


10 


ANDREW  H.  KONlvLE,  re-called  for  the  defense. 

Direct  examination  by  Mr.  Collins  : 

Q.  I  show  you  the  record  of  a  deed — you  have  a  refer- 
ence to  the  book  and  page,  it  is  a  deed  from  whom  to  whom 
— Ogden  t(j  Fowler  is  the  one  I  mean  ? 

A.  Ogden  to  Fowler  ? 

Q.  I  think  that  is   the  one — the  old  Sterling  Hill — you  20 
oot  it  out  for  me  ? 

A.  Robert  Ogden  to  Samuel  Fowler,  dated  the  first  day 
of  May,  1818. 

Mr.  T.  N.  McCarter  :     What  is  this? 

Mr.  Collins  :     I  am   now   first  identifying  the 
deed,  and  then  I  am  ijoinoj  to  offer  it. 


'5 


Ml'.  T.  N.  McCarter  ;     What  deed  ? 

Mr.  Collins:  I  am  going  to  prove  by  the  wit- 
ness that  it  enclosed  the  property  whereon  the 
mines  were  located,  that  afterwards  came  into 
the  possession  of  the  New  Jersey  Exploring  & 
Mining  Company,  the  New  Jersey  Zinc  Company 
and  the  New  Jersey  Zinc  &  Iron  Company. 

Mr.  McCarter:     On  Sterling  Hill  ? 
Mr.  Collins  ;     Yes. 
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Mr.  McCarter  :     I  object  to  that. 

Mr.  Collins  :     Your  honor  excludes  it  ? 

The  Court:     Yes,  sir, 

Mr.  Collins  :  We  except.  I  now  offer  the  deed 
to  the  New  Jersey  Exploring  &  Mining  Com- 
pany. 

Q.  You  have  that  deed,  I  believe,  have  you  not  ? 
A.  It  is  dated  the  fifth  day  of  November,  1849. 
Q.  I3y  whom  ? 

A.  Given  to  Samuel  Fowler,  Jr.,  to  the  New  Jersey  Ex- 
ploring &  Mining  Company. 
Q.   Recorded  where  ? 
A.  In  Book  K  4,  page  72. 

Mr.  McCarter  :     That  is  in  the  same  line,  I  pre 
sume  ? 

Mr.  Collins  :     Yes. 

The  Court :     It  is  the  same  property  on  Ster- 
ling Hill  ? 

Mr.  Collins  :     Yes,  sir. 

The  Court :     Excluded,  take  an  exception. 

Mr.  Collins:     We  except. 


30 


Q.  I  am  told  that  you  want  to  make  a  correction  in  your 
testimony  ;  if  so,  what  is  it  'i 

A.  Well  I  simply  wish  to  state  that  the  coloring  on  the 
vein  of  the  map  is  correct,  or,  as  1  originally  intended  it  to 
be.  In  my  examination  the  other  day  I  failed  to  see  the 
three  shades  of  India  ink  upon  the  vein  ;  as  1  stated  then, 
the  opening  were  the  darker  colors,  the  pillars  were  the 
next  lighter,  and  that  portion  which  was  undisturbed  was 
the  liglitestof  the  three  colors. 
40       Q-  '^^ell,  that  is  all  right? 
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A.  But  upon  my  cross-examination  I  failed  to  see  upon 
tiie  map — or  distiiigiiisli  the  difference  between  the  color 
of  the  pillars  and  the  color  of  that  portion  which  was  un- 
disturbed. 


Crossexamination  hy  Mr.  H.  11.  McCarter ; 

Q.  Are  the  lighter  portions  north  of  the  east  and  west 
line  then  pilLirs?  Just  to  comprehend  your  idea,  that  is 
all.  ■  10 

A.  The  intermediate  colors  north  of  the  east  and  west 
line  are  the  pillars,  the  lio-htest  color  of  the  tliree  is  that 
portion  which  is  undisturbed,  and  largely  lying  south  of  the 
east  and  west  line.  > 

Q.  Won't  you  point  out  which  are  the  pillars  north  of 
the  east  and  west  line? 

A.  Those  ])ortions  which  come  in  between  the  darker 
shades  ;  there  is  a  patching'  with  pen  and  ink  over  those  col- 
ors which  I  did  not  see  the  other  dav,  not  havinor  seen  the 
map  but  once  in  live  3'ears. 

Q.  Then  1  understand  that  the  light  colors — here  (in- 
dicating), is  that  a  pillar  ? 

A.  Yes,  sir. 

Q.  Then  1  will  put  a  blue  mark  there. 

Mr.  Collins:  Wh}-  mark  the  map,  I  would  not 
mark  the  map. 

]V[r.  Tt.  IJ.  McCarter  :  The  colors  are  so  much 
alike.  ^^^ 

Mr.  Collins  :  There  is  a  hatching  with  pen  and 
ink  there,  but  none  below. 

Mr.  Collins ;  We  now  offer  in  evidence  the 
Shiner  map.  We  call  on  the  other  side  to  pi'o- 
duce  it. 

Mr.  it.  H.  McCarter :  We  have  no  oriijinal  of 
the  Shiner  map.  ^q 
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Mr.  Collins  :  It  having  been  proved  to  be  in 
their  custody  last,  we  will  offer  in  evidence  a  copy 
of  the  map  which  they  stated  to  be  a  copy  in  iheir 
parallelogram  bill.  I  presume  it  is  in  anyway, 
but  as  your  Honor  did  not  allow  us  to  read  the 
wiiole  of  the  bill,  I  will  allow  it  now. 

Mr.  T.  N.  McCarter  :  We  were  called  upon  to 
produce  the  oiiginal  mtip,  the  original  map  is  not 
in  our  custody  ;  we  have  a  copy  of  it,  which  we 
recognize  as  a  copy,  and  which  is  more  convenient 
to  handle,  perhaps,  than  the  copy  attached  to  the 
bill.     For  what  purpose  is  it  offered,  Mr.  Collins? 

Mr.  Collins:     To  show    the   survey    that  they 

had  made  on  Mine    Hill,    the    New    Jersey  Zinc 

Company,  and  what  they  indicated  on  their  map 
made  in  1855. 

Mr.  McCarter:  What  they  indicated  on  their 
map  ? 

Mr.  Collins  :     Yes,  sir. 

Mr.  McCarter:  They  didn't  indicate  anything, 
the  surveyor  made  the  map. 

Mr.  Collins  :  They  adopted  it  and  used  it  and 
riled  it  wMth  the  bill.  Now,  I  am  not  sure  wheth- 
er I  formerly  offered  the  minutes  tliat  I  read  from 
in  Mr.  Curtis'  testimony,  but  I  will  state  that 
they  are  the  minutes  of  1852  of  the  New  Jersey 
Zinc  Company,  one  was  in  August  and  the  other 
in  October.  The  two  which  are  referred  to  in 
Mr.  Curtis'  testimony. 

Mr.  T.  N.  McCarter:  Do  we  understand  that 
the  Shiner  map  was  admitted  or  not? 

Mr.  Collins  :     Well,  I  don't  know. 
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Mr.  McCarter  :     Well,  you  are  going   on    with 
other  evidence. 

Mr.  Collins  :     I  have  heard  no  objection. 

Mr.  McCarter  ;     I  didn't  know  it   was  offered. 

Mr.  Griggs;  Counsel  has  produced  nothing  to 
offer. 

Mr.  Collins  :  I  said  I  offered  the  map  annexed 
to  the  bill. 

Mr.  (-rriggs  :  I  suppose  before  anything  is  ad- 
mitted, we  must  see  it. 

The  Court :  The  bill  has  been  hei-e  and  has 
been  admitted  ;  Mr.  Collins  offered  the  copy  of 
the  Shiner  map  appended  to  the  bill. 

Mr.  Griggs  :     I  did  not  understand  that.  20 

The  Court;     That  is  what  he  did. 

Mr.  McCarter :  I  would  like  to  know  for  what 
purpose  that  map  is  offered,  what  purpose  it  can 
serve  in  this  case.  Counsel  says  it  was  adopted 
by  the  zinc  company. 

The  Court ;  Mr.  Collins  stated  his  object ;  you 
can  ask  him  to  state  it  again. 

30 
Mr.  McCarter :     I  did  not  hear  that  statement. 

The  part  of  the  statement  I  did  hear,  I  don't  think 

the  map  is  admissible  to  prove,  and  that    is    what 

the  zinc  company  wrote  on  it. 

Mr.  Collins;  It  shows  the  premises  in  dispute, 
it  shows  all  openings  on  the  vein,  and  shows 
where  they  put  the  line  of  the  parallelogram,  and 
shows  the  ores. 

Mr.  McCarter  :     Whatever  the  map  may  show   40 
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about  ore,  is  not  evidence  at  all  ;  the  surveyor 
was  not  qualitied  to  express  any  opinion  about  the 
ore,  and  was  not  employed  to  do  so  :  he  was  em- 
ployed to  make  a  survey.  Nor  was  there  anything 
in  his  employment  to  show  where  the  openings 
were.  1  don't  see  how  the  map  can  be  evidence 
of  anytliing  except,  perhaps,  the  location  of  the 
parallelogram  which  is  entirely  immaterial  now. 

The  Court:  I  think  the  copy  of  the  map  is 
admissible,  for  what  purpose  need  not  be  deter- 
mined now.  It  is  admissible  evidence,  and  I  will 
admit  it.     Take  an  exception. 

Mr.  T.  N.  McCarter;  Yes,  sir;  we  pray  an 
exception. 


Mr.  Collins:     We  now  call  for  the  minutes   of 

the  New  Jei'sev  Zinc  Company  for  1865. 
30  "  ^      -^ 

Mr.  E.  II.  McCarter  :  Those  cannot  be  found  ; 
a  thorough  search  has  been  made  and  they  have 
not  been  found. 

Mr.  Collins:  Now,  of  the  New  Jersey  Zinc  & 
Iron  Company  of  1884,  May  26. 

Mr.  McCarter:     I  presume    that    is   quite    un- 
necessary ;  the  object  is  to  show  the   adoption    of 
.Q  the  Trotter  agreement.     That  has  been  put  in  and 
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not  objected  to,  and  I  suppose  it  is  not  necessary 
to  put  in  the  minutes  that  authorized  it.  The 
rule  is  that  the  presence  of  the  seal  i^prima  facia 
evidence  of  the  authority  of  the  company. 

The  Court:     Is  that  the  only  purpose? 

Mr.  Collins  :  The  purpose  of  these  minutes  is 
to  show  that  the  Board  of  Directors  took  corpor- 
ate action  on  that  date,  reciting  the  settlement  of 
the  claims  of  Charles  W.  Trotter  and  James  L. 
Curtis  and  others  against  the  New  Jei-sey  Zinc 
Company,  referred  to  in  the  seventh  clause  of 
that  agreement,  and  that  agreement  as  presented 
was  tiiereupon  approved,  and  the  execution  of  the 
same  authorized  and  the  seal  of  the  company  at- 
tached. 

Mr.  Griggs  ;  We  would  like  to  ask  counsel 
whether  lie  offers  this  for  the  purpose  (»f  showing 
the  recital,  or  the  resolution  ? 

Mr.  Collins:  It  has  a(loul)le  purpose;  it  not 
only  approves  the  draft  of  the  agreement  made 
with  Trotter,  and  directs  its  execution,  but  also 
recites  and  approves  the  settlement  with  James 
L.  Curtis — the  settlement  of  tlie  claim  of  Curtis 
against  the  New  Jersey  Zinc  Company. 

Mr.  Griggs :  There  is  no  evidence  (jf  what 
that  was,  or  that  there  ever  was  any.  30 

Mr.  Collins  :  At  all  events  it  is  proper  evi- 
dence, I  submit,  for  us  to  show  corporate  action. 
While  it  may  not  be  necessary,  wlien  an  instru- 
ment un.der  seal  is  offered  and  admitted  without 
objection,  to  prove  the  antecedent  coi'porate 
authority  to  make  it,  still  it  is  permissible  ;  we 
may  go  further  than  we  have  to. 

]\Ir.  Griggs;     What  I  desire  to  avoid  is  trouble   40 
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liei-eiifter  in  the  smninino;  up.  Tliese  docnineiits 
are  beiiii;  introduced  without  counsel  confinino- 
themselves  to  any  particular  use  of  thetn,  and 
witiiout  designating  early  foi-  what  special  pur- 
pose they  are  evidence,  or  for  what  purpose  they 
are  put  in.  Now,  does  counsel  intend,  as  I  suspect 
they  do,  to  argue  upon  whatever  questions  of  fact 
they  find  in  them,  the  result  will  be  that 
their  argument  will  have  to  he  broken  into  by 
our  side  by  a  contention  that  that  is  not  in  evi- 
dence for  that  purpose,  and  tiiat  they  have  no 
right  to  use  it  as  such.  I  make  this  suggestion 
for  the  purpose  of  avoiding  a  confusiou  of  that 
kind  hereafter.  I  bring  this  question  up  now  in 
reference  to  this  particular  resolution,  which  I 
have  practically  charged  counsel  with  desiring  to 
use  for  more  than  the  purpose  of  showing  the 
authorization  of  this  agreement. 

Mr.  Collins:  I  have  stated  everything  that  1 
desire  to. 

The  Court :  This  is  a  resolution  authorizing  an 
agreement  by  this  company  to  which  it  seems  to 
be  attached.  The  resolution  is  admissible  to  show 
that  the  agreement  was  made  a!id  for  no  other 
purpose  whatever. 


Mr.' Collins  :     is  it  admitted  ? 

30  The  Court  :     For  that  purpose. 

Mr.  Collins:  It  reads  as  follows:  "At  a 
meeting  of  the  Board  of  Directors — 

Mr.  T.  N.  McCarter:  I  do  not  think  counsel 
ouo-ht  to  read  the  whole  recital  from  the  reso- 
lution. 


40 


The  Court:     AVhat   is   tlie   object   of   it,    Mr 
Collins? 
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Mr.  Collins  :     The  object  of   this   resolution — 

The  Court :  No ;  the  object  of  your  offer, 
which  leads  jou  to  read  it,  further  than  to  state 
tiiat  it  is  a  resolution  authorizing  them  to  enter 
into  an  agreement. 

Mr.  T.  N.  McCarter :     Which  we  admit. 

Mr.  Collins  :  It  is  for  no  other  purpose  than 
that,  except  that  I  opened  to  your  Honor  that  we 
wanted  to  use  it  to  show  settlement  with  Curtis, 
and  your  Honor  said  it  could  not  be  used  for  that 
purpose. 

The  Court ;  There  is  no  way  in  which  1  could 
conceive  it  could  be  used  for  that. 

Mr.  Collins:     That  does  not  alter  the  fact   that 
I  might  have  had  that  reason  of  thinking  it  could, 
although  I  deferred  to  your  Honor.     I  don't  know  20 
that  it  is  important  to  read  it,  but    I  do  not  know 
why  they  object  so  strenuously. 

The  Court  :  You  may  read  so  much  as  author- 
izes the  agreement. 

Mr.  Collins:  (Reading.)  "  At  a  meeting  of  the 
Board  of  Directors." 

Mr.  T.  iST.  McCarter  :     This  is  the   same  thing  3Q 
over  again,  and  counsel    is    determined,    notwith- 
standing your  Honor's  ruling,  to  get  in  something 
which  he  thinks  affects  this  Enijlisli  company. 

Mr.  Collins:  (Reading.)  "At  a  meeting  of 
the  Board  of  Directors  of  the  New  Jersey  Zinc 
&  Iron  Company,  held  in  the  office  of  the  com- 
pany. No.  52  Wall  Street,  New  York,  May  26, 
1884.  Present;  B.  G.  Clarke,  president,  P.  R. 
Pyne,    F.   II.    Gibbons,    J.    L.    Riker,    Theodore  49 
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Stiirais.  Mimit.es  of  iiieetiiii>"  lield  Alarcli  3d  and 
April  25th,  were  read  a,nd  approved.  An  agree- 
ment between  Charles  AV.  Trotter  and  his  com- 
pany in  reference  to  the  matter  of  the  settlement 
of  iiis  claim  against  the  New  Jersey  Zinc  Com- 
pany—" 

Mr.  T.  N.  McCarter  :  There  it  is,  tlie  very 
thiiiii'  vonr  Honor  ruled  out. 

Mr.  (Jollins  :  How  can  I  read  what  your 
Honor  permits  me  to  read,  without  reading  it. 
I  don't  understand  what  counsel  means. 

The  Court :  It  only  shows  the  ratlier  unusual 
course  of  proving  an  authority  to  put  a  seal  to  an 
instrument  which  the  seal  ])roves  of  itself,  justi- 
fies some  suspicion  on  the  part  of  counsel  on 
the  other  side  that  it  is  desired  for  some  other 
purpose  than  merely  to  prove  the  authority. 

Mr.  T.  N.  McCarter  :  Will  you  allow  me  to 
look  at  that  ? 

Mr.  Collins:  Certainly  (handing  book  to 
counsel).  I  supposed  that  he  meant  the  Curtis 
matter  should  be  left  out,  and  1  won't  i-ead  it. 

The  Court:     Proceed. 

30  Mr.  T.  N.    McCarter:     "On    it    was    resolved 

that  the  said  agreement  "  ;    here   is    the    part    to 
read. 

Mr.  Collins;  1  submit  if  J  have  a  right  to 
read  it,  I  have  a  right  to  read  without  suggestion 
from  connsel.  I  will  leave  out  anything  about 
Curtis.     H"  it  is  legal  evidence,  may  I  read  it  ? 


20 
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The  Court  :     You  may  read  what  is   legal    evi- 
dence. 
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Mr.  Collins:  I  am  pei'fectly  willing  to  submit 
to  the  Court  what  I  shall  read,  but  1  went  on  my 
own  judgment,  and  they  interrupted  me. 

The  Court :  You  were  reading  recitals  which 
were  not  part  of  the  resolution. 

Mr.  Collins  :  Your  Honor  is  in  error  about  that. 
The  recitals  are  to  siiow  what  agreement  it 
was  they  authorized  should  be  executed. 

The  Court :     Proceed. 

Mr,  Collins  :  (Reading.)  "  An  agreement  be- 
tween Ciiarles  W.  Trottei-  and  this  company  in 
reference  to  the  matter  of  the  settlement  of  his 
claim  against  the  New  Jersey  Zinc  Company,  as 
referred  to  in  the  7th  clause  of  the  agreement  be- 
tween Moses  Tayloi',  tlie  New  Jersey  Zinc  Com- 
pany and  the  stockholders  thereof,  dated  August 
10th,  1880,  was  presented  and  read,  and  it  ap- 
pearing that  the  claim  of  said  Charles  W.  Trotter 
— ."  Now,  I  omit — •' against  the  said  New  Jer- 
Jersey^  Zinc  Conipany  as  referred  to  in  said  7th 
clause,  had  been  settled,  on  motion  it  was  Resolv- 
ed that  the  said  agreement  in  duplicate,  as  now 
presented,  be  and  the  same  is  hereby  approved, 
and  that  the  execution  of  the  same  by  the  presi- 
dent and  secretary  is  hereby  authorized,  and  that 
the  seal  of  this  company  be  attatched  thereto. 
On  motion  adjourned."  Now  we  call  on  you  to 
produce  under  our  notice  an  agreement  made  be. 
tween  James  L.  Curtis,  trustee,  and  the  New 
Jersey  Zinc  &  Iron  Company,  bearing  date  May, 
1884. 

Mr.  R.  H.  McCarter :  I  don't  know  uf  anv 
such  paper,  cannot  find  it. 

Mr.  Collins :  An  agreement  between  James 
L.  Curtis  individually,  and  the  New  Jersey  Zinc 
&  Iron  Company,  bearing  date  May,  1884.  ^q 
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Mr.  11.  U.  McCarter  :     AVe  have  no  such  paper. 

Mr.  Collins:  Au  agreement  between  tlie 
Franklinite  Steel  &  Zinc  Conipanj,  and  tlie  New- 
Jersey  Zinc  Company,  bearing  date  May,   1884. 

Mr.  11.  H.  McCarter*     We  have  no  such  paper 

Mr.  Collins:  Unfortunately  we  have  no  way 
of  proving  their  contents. 

Mr.  Parker  :  I  desire,  if  the  Court  please,  in 
order  not  to  take- time,  to  make  an  oiier  of  the 
special  passages  referred  to  by  Mr.  Wetherill  in 
his  evidence,  so  as  simply  to  raise  the  point  as  to 
whether  books  of  science  can  be  admitted  for  that 
purpose. 

Mr.  McCarter :  We  disut  know  anything 
about  those. 

Mr.  Griggs  :  Of  course,  we  object.  The  same 
question  has  been  ruled  on  two  or  three  times  on 
their  side. 

Mr.  McCarter:  Who  is  to  detei'uiine  what 
passages  he  referred  to,  he  didn't  refer  to  any. 
For  counsel  to  come  in  now  and  ofrer  to  show 
what  passages  he  would  have  read  or  offered  to 
read — 

Mr.  Parker.  Perhaps  counsel  is  right.  I  will 
withdraw  that  offei- ;  I  don't  want  to  take  the 
time  of  the  Court  in  discussing  any  such  question 
as  tliat  last  raised. 

Mr.  Thompson  ;  1  desire  to  offer  now  the 
three  samples  identified  by  Mr.  Ileckscher,  which 
were  originally  marked  for  identification  as  Thum 
2,  Thum  -i,  and  Thum  7.  I  desire  also  to  offer 
the  analvsis  which  iiave  been   testified  to    by    Mr. 
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Winterstein  and  Mr.  Wittmari,  and  the  balance  of 
the  ore  from  which  the  analysis  were  made,  and 
the  bottles  sent  by  Mr.  Van  Mater  to  Mr.  Win- 
terstein, which  have  already  been  testified  to  but 
have  not  been  formally  offered. 

Mr.  Griggs :     The  analysis  are  not  evidence. 

Mr.  Thompson ;  They  are  all  sworn  to ;  I 
simplv  wish  to  identify  them. 

10 
The  Court :     The  analysis  will  not  l)e  admitted, 

Mr.  Thompson  :  I  have  here  the  wrappers 
that  went  around  the  piece  of  ore,  by  which  it 
was  identified. 

Tlie  Court ;  1  suppose  the)'  are  not  strictly 
evidence,  it  is  a  memorandum  the  witness  used  to 
refresh  his  recollection  ;  but  you  may  put  them  in. 

Mr.  Thompson  :  Simpl}'  for  identification,  I 
don't  know  that  they  are  important. 

The  Court :      Put  them  in. 

Mr.  Thompson  :  I  liave  various  excluded  evi- 
dence of  Mr.  Heckscher,  which  I  desire  to  have 
marked  for  identification,  not  being  marked  at 
that  time. 

The  Court :     What  was  it  ? 

30 

Mr.  Thompson  ;  Letters  by  which  1  offered  to 
prove  the  correspondence  that  Mr.  Heckschei-  had 
with  Mr.  Clarke,  which  your  Honor  excluded,  and 
which  I  only  want  to  have  marked  for  identifica- 
tion. 

The  Court :     Were  not  they  ? 

Mr.  Thompson  :  1  don't  think,  but  I  have  not 
Iiad  time  to  examine  the  evidence  to  see.  ^.q 
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The  Court  :  I  do  not  know.  1  don't  snpjX)se 
the  otlier  side  desire  to  have  ti)ese  pnt  in  tliat 
way  without  seeing  them  ;  there  may  be  some- 
tliiiii^  tiiat  they  would  not  object  to. 

Mr.  Thompson  :  If  I  am  allowed  to  retain  tlie 
mattei-  until  after  lunch,  I  will  look  over  the  notes 
and  ascertain  in  that  wa}-. 

The  Court :  Tlie  Court  cannot  make  any  ar- 
ranj^ement  with  counsel — 

Mr.  Thompson:  AVill  you  permit  that  gentle- 
men ? 

Mr.  McCarter:     Yes,  sir. 

Mr.  Thompson  :     I    desii-e    to    offer    the    two 

retorts,  the  whole    one   and    the    broken    one,  as 

Retorts  1  and   2;  I    believe    all    the   rest    of    our 

20  samples  have    been    offered    and    marked    at   the 

time. 

Mr.  It.  II.  McCarter:  Before  yon  close,  we 
want  to  re-call  Mr.  John  George  for  further  cross- 
examination,  as  we  I'eserved  the  right. 

Mr.  ThompsoTi  :     Mr.  George  is  here. 


30 


JOHN   GEORGE  re-called. 


Further  cross-examination  by  IVIr.  R.  II.  McCartcM- : 


Q.  Mr.  George,  I  show  you  a  paper  purporting  to  be  an 
atffdavit  made  by  one  John  George,  attached  to  a  bill  of 
complaint  between  the  New  Jersey  Zinc  Company,  com- 
plainant, and  the  New  Jersey  Franklinite  Company,  de- 
fendant, filed  July  24,  1857.     Is  that  your  signature? 

A.  Yes,  sir. 
Ar\       Q.  I  also  show  you  an  affidavit  and  signature  attached  to 
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a  paper  purporting  to  be  signed  by  John  George,  at- 
tached to  a  bill  of  complaint  between  tlie  New  Jersey 
Zinc  Company,  complainants,  and  William  J.  I.  Kimble, 
et.  al.,  defendants,  filed  December  4,  1873.  Is  that  your 
signature  ? 

A.  Yes,  sir. 

Q.  That  is  all. 

Mr.  Collins:     That  is  all,  we  have  nothing. 

Ml-.  R.  H.  McCarter  ;  We  are  not  putting  in 
evidence  now,  we  don't  make  a  formal  offer  of 
these  at  this  time,  but  propose  to  use  them  as  evi- 
dence when  our  turn  comes. 

Tiie  Court:     Proceed,  Mr.  Collins. 

Mr.  Collins  :     1  think  we  are  through. 

Mr.  Thompson  :     We  rest. 

The  Court :     Defendant  rests. 


DEFENDANT    RESTS. 
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Mr.  R.  H.  McCarter  :  While  we  are  waiting 
for  Mr.  Kimble,  we  offer  in  evidence  a  certified 
copy  of  a  Bill  in  Chancery,  filed  by  the  New  Jer- 
sey Zinc  Company  against  William  J.  I.  Kimble,  ^'^ 
and  one  other,  filed  June  lltli,  1875,  by  which  it 
appears  the  New  Jersey  Zinc  Company  got  an  in- 
junction against  the  Bristol  Franklinite  Company, 
Kimble  and  another  from  mining  this  ore  on  the 
premises  in  dispute  at  Greer's  opening. 

Mr.  Collins  :     Objected  to  as  irrelevant.     What 
is  the  object  ? 

Mr.  R.  IT.  McCarter  :     The  object  is    to    rebut  4u 
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the  theory  of  acquiescence  on  tlie  part  of  the 
phuntiff  in  this  suit,  and  also  tiie  rejection  of  these 
ores,  sliowing  tliat  tliey  not  only  prevented  otlier 
people  from  niinini^  then,  but  claimed  them  them- 
selves. The  paper  was  offered  and  admitted  last 
time  for  that  purpose. 

Mr.  Collins:     That  was  in  1873,  your  Honor. 

Mr.  Parker  :     The  bill  was    tiled    in    1873,  and 
the  decree  was  in  1875. 

The  Court  :     I  will  admit  it. 

Ml'.  Collins  :     Exception. 

Mr.  II.  11.  Mc(yarter  :  I  also  offer  a  certified 
copy  of  the  record  of  a  bill  and  other  papers  in 
the  snit  between  the  New  Jei'sey  Zinc  Company 
and  Daniel  P.  Mapes,  and  others,  filed — 

Mr.  Parker  :     That  is  all  in. 

Mr.  R.  li.  McCarter  :  We  desire  to  offer  it ;  I 
suppose  we  have  the  privilege. 

Mr.  Parker  :  Do  you  offer  the  United  States 
returns? 

The  Conrt :     When  was  this  bill  ff  led  ? 

Mr.  R.  11.  McCarter:  June  22d,  1877,  in  the 
Court  of  Chancery  of  New  Jersey,  to  prohibit  any 
minino^  by  these  people  on  that  same  locality  and 
on  the  premises  in  question  ;  the  claim  of  the 
complainant  being  for  these  very  ores  under  this 
very  claim.  On  the  filing  of  the  bill  an  order  to 
show  cause  with  a  resti-aining  oixler  was  obtained. 
That  record  is  offered. 

Mr.  Parker  :  Is  that  from  the  United  States 
record  ? 
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Mr.  R.  H.  McCarter  :  Tlie  Court  of  Chancery 
record. 

Mr.  Parker ;  The  case  was  removed  to  tlie 
United  States  Court,  and  therefore  there  is  no 
record  left  in  the  Court  of  Chancer}'. 

Mr.  E.  II.  McCarter :  We  have  tlie  record 
from  the  Court  of  Chancer}'  which  the  clerk 
sealed. 

Mr.  Parker  :  We  have  already  offered  the  re- 
cord showing  the  removal,  bill  in  answer,  mo- 
tion to  dissolve  injunction,  and  dissolution  of 
Injunction,  and  it  was  dismissed  for  want  of  pro- 
secution. They  cannot  bring  what  they  call  a 
record  from  the  Court  of  Chancer}',  after  it  has 
l>een  removed. 


The  Court;  The  record  is  admissible  if  it  does 
not  show  on  its  face  that  it  has  been  removed.         20 

Mr.  R.  H.  McCarter  :      No,  sir. 

Mr.  Parker:  We  except  to  the  admission,  as 
an  imperfect  record  on  its  face  aftei*  the  pi'oof 
that  has  been  here  already. 

Mr.  R.  II.  McCarter:      We    further   offer   the 

record  of  the  bill  known  as  the  bill  to    quiet    title 

filed  bv  the  defendant  against  the  plaintiff"  in  the 

,  30 

United  States  Circuit  Court   for   the    District    of 

New    Jersey,  filed    December   5th,    1889,    under 

which  the   plaintiffs  were    enjoined    from    either 

prosecuting  or  commencing  their  suit,  or    mining 

on  the  premises  in  question,  which  order    by    the 

record  appears  to  have  been    (iissolved    the   third 

of  February,  1890. 

Mr.  Collins  :     I  object  to  that  as  immaterial. 

Mr.  R.  II.  McCarter  :     For  a   period    of   three  40 
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years  we  were  preveiued  by  oi'der  of  the  United 
States  Court,  by  this  defendant,  for  asserting  our 
rights  either  by  bringing  suit  or  by  mining,  to 
tlie  premises  in  question. 

The  Court;     You  said    the  bill   was    tiled    De 
cember  5tii,  1S89,    and    tlie    injunction    dissolved 
February,  1890? 

Mr.  R.  IJ.  McCarter :  I  must  iiave  the  date 
wrong.  It  was  longer  than  that,  a  year  and  a  half 
or  two  years. 

Mr.  K.  11.  McCarter:     1  have  the  record  here. 

The  Court  :  I  will  admit  it.  Take  an  excep- 
tion. 

Mr.  Collins  :     Exception,  ])lease. 

20  ]V£i-,  l^.  n.  McCarter  :  I  also  olfer  the  record  of 

the  Trover  suit  which  went  to  judgment  and  was 
finally  reversed,  indicating  the  commencement  of 
suit  by  us  about  the  time  this  notice  was  filed 
against  us,  and  the  prosecution  to  successful  ver- 
dict and  judgment  which  was  afterwards  reversed. 

Mr.  Collins  :  Do  you  ofl^er  the  record  includ- 
ins  the  reversal. 

30  Mr.  11.  II.  McCarter  ;     1  oifer    the    record,  the 

judgment. 

Mr.  Parker:     Does  it  include  the  reversal  ? 

Mr.  Collins:  That  is  all  I  ask.  If  you  don't 
know  ? 

Mr.  K.  II.  McCarter  :     It  is    the    complete    re- 
cord of  the  Supreme  Court  ;  we  offer  it  just  as    it 
.Q  is  sent  to  us  by  the  clerk. 
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Mr.  Collins;  We  object  to  it,  on  the  ground 
it  is  irrelevant,  and  also  that  the  complete  record 
is  not  produced. 

The  Court :  I  will  admit  it.  Take  an  excep. 
tion. 

Mr.  Collins:     Exception. 

Mr.  R.  H.  McCarter  :  We  now  offer  the  letter 
from  Charles  W.  Trotter  that  was  identified  by 
him. 

The  Court :     Was  that  letter  read  ? 


Mr.  R.  H.  McCarter :      It  is  dated    April    24, 

1882. 

The  Court :     Tiie  letter  from  Trotter  to  Squier  * 

Mr.    R.  H.   McCarter:      :\[annino-   &    Squier;  20 
dated  April  24,  1882. 

Mr.  Collins:  We  object  to  it  on  the  ground 
that  it  does  not  tend  to  contradict  him.  It  is 
irrelevant  evidence. 

The  Court  :     I  will  have  to  see  it  then. 

Mr.  Griifgs  :  Your  Honor  will  recollect  Mr. 
Trotter  was  examined  by  it.  q^ 

The  Court  :     I  recollect  something  about  it. 

Mr.  Griggs :     Rart  of  it  was  read  to  him. 

The  Court:     I  will  admit  this. 

Mr.  Parker  :  I  don't  i-emember  Mr.  Trotter 
denying  anything  in  the  letter. 

Mr.  Griggs  :     I  think  he  did.  ^q 
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Mr.  Collins  :      If  it  is  admitted,  we  except. 

Mr.  U.  II.  McCarter:  (Readin_^.)  "Brooklyn, 
April  24-,  1882.  161  Warren  Street.  Messrs. 
Manning  &  Squier.  Gentlemen  ; — I  have  several 
hundred  tons  and  more  in  pit  of  black  franklin- 
ite  ore,  lean  in  zinc,  which  I  think  you  could  use 
to  some  advantage  in  the  "  spiegel "  furnace 
(which  I  hear  you  are  erecting),  in  connection 
with  the  slag.  About  twenty  to  twenty-live  per 
cent,  of  this  ore  with  your  slag  would  increase 
the  twenty-five  per  cent  of  manganese  in  the 
iron,  as  well  as  increase  the  quantity  made  per 
day.  I  send  the  average  of  two  assays  of  this  oi'e. 
It  is  possible  that  the  avei'age  of  tive  hundred 
tons  would  show  a  larger  percentage  of  zinc  than 
the  assav.  I  also  have  a  lot  of  ore.  mixed  with 
limestone,  about  the  same  kind  yon  formerly 
crushed  and  separated,  and  as  you  now  send  from 
mine,  in  the  luni}).  I  would  like  to  sell  these 
ores.  Say  two  thousand  tons  each.  Do  you  care 
to  purchase?  Please  inform  niy  son,  the  bearei', 
of  this.     Respectfully  yours,  Charles  W.  Trotter." 

I  also  offer  the  assay  that  came  with  that — 
Chandler  &  Brittons  essay  that  accompanied  that. 
"  Assav  of  black  franklinite  ore  by  C.  F.  ChaJid- 
ler,  Phd.,  N.  Y.  From  north  part  of  Mine  Hill, 
N.  J. 


Sesqui  oxide  of  iron, 

50.34:  pel 

■  cent. 

"           "      of  manganese, 

19.46 

a 

Oxide  of  zinc. 

15.09 

(( 

Copper, 

0.03 

u 

Sulphur, 

0.10 

a 

Phosphoric  acid, 

0.050 

a 

Silica, 

12.30 

u 

Dated,  February  25,  1879. 

40 


Assay  of  the  same  kind  of  ore  by   J.  Blodgett, 
Briton,  Phila. 
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Prot.  oxide  of  iron, 

5.77  pel 

•  cent. 

Sesqui  oxide, 

51.38 

(; 

Prot.  oxide  of  manganese, 

14.47 

a 

Oxide  of  zinc, 

15.23 

u 

Silica, 

12.14 

u 

Pliosplioric  acid. 

.128 

u 

Dated,  March  25,  1879. 

Also,  in  immediate  connection  with  tlie  paper 
hist  offered,  two  letters  of  Mr.  Balke's,  which  he  ^^ 
identified  ;  one  date  Moriah,  Essex  County,  New 
York,  January  25,  1853,  addressed  to  C.  E.  Det- 
mold,  Esq.,  president,  N.  J.  Zinc  Co.  "  Dear  Sir  : 
I  am  most  happy — " 

Mr.  Collins;  We  ohject  to  that  as  irrelevant 
and  not  contradictory.  Your  Honor  is  familiar 
with  it. 


The  Court ;     I  admit  it. 
Mr.  Collins  :     We  except. 


20 


Mr.  R.  H.  McCarter  :  (Heading.)  "  I  am  most 
happy  that  circumstances  have  made  it  my  duty 
as  well  as  pleasure  to  address  my  communications 
on  matters  at  the  zinc  works,  to  yourself.  The 
analysis  of  residuum  to  determine  the  percentage 
of  iron  are  in  progress;  the  amount  of  silica 
present  is  considerable,  and  is  derived  from  the 
silicate  of  zinc  (willemite),  which  is  present  in  o^ 
large  quantity  in  the  ore.  The  irrai  in  these 
charges,  which  are  most  thorougidy  worked,  is  not 
in  a  condition  favorable  for  the  puddling  furnace. 
I  am  fearful  that  the  ai'rangeuient  of  pipes  now 
being  put  up  in  the  new  building  for  conveying 
oxide  to  separate  sacks  will  be  found  to  be 
troublesome,  for  it  seems  most  probable  that  the 
pipes  will  fill  up  by  the  deposition  of  oxide,  and 
it  will  be  difficult  to  clean  them  out.  Much  diffi- 
culty is  already  experienced  by  the    rilling    up  uf  ^q 
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tlie  pipes  that  convey  the  oxide  from  the  furnace 
to  the  main  pipe.  Respectfnlly,  your  obedient 
servant,  William  P.  Blake." 

Also  tlie  further  letter  — 

Mr.  Collins:     Same  objection. 

The  Court :     Same  rulin<);. 

Mr.  Collins:      Exception. 

Mr.  R.  H.xMcCarter:  Mr.  r.hake  to  Col.  JamesL. 
Curtis,  dated  December  3d,  1852.  "  My  Dear  Sir  : 
Illness  has  prevented  my  being  at  the  zinc  woi'ks 
for  the  past  two  weeks  as  I  expected,  and  fi-om 
making  my  report  to  you  as  usual.  I  was  at  the 
works  for  a  few  hours  on  tlie  19th  ult.,  and  ob- 
served that  the  ore  recently  arrived  contained  so 
much  lime  as  to  rendei'  an  analysis  verj'  desirable, 
not  only  to  inform  us  of  the  percentage  of  oxide 
it  contains,  but  to  enal)le  us  to  graduate  the 
amount  of  coal  used  as 'flux  '  and  to  modify  the 
treatment  in  the  furnaces."  That  is  all  we  care 
to  read  unless  the  other  side  desiie  to  read  the 
balance. 

^[r.  R.  II.  McCartcr:     AVe    also    offer  in    evi- 
dence a  letter  dated  July  30,  1852,  from    Samuel 
Wetherill  to  Mr.  Jonathan  Trotter,    treasurer   of 
30  the  New  Jersey  Zinc  Company. 

Mr.  Collins:  Objected  to  as  irrelevant.  That 
is  the  letter  which  counsel  showed  Mr.  Rrice 
Wetherill,  and  asks  "  does  not  your  father  claim 
in  this  letter  that  he  could  get  whiter  zinc."  or 
something  or  other,  I  have  forgotten  what.  There 
is  nothing  at  all  that  contradicts  Price  Wetherill, 
and  is  not  rebuttal  evidence. 


20 


40 


The  Court  :     I  have  not  seen    that    letter,    and 


145T 

cannot  conceive  how  it  can    be   evidence   in    tliis 
case. 

Mr.  K.  H.  McCarter  :     I  will  show  it    to   your 
Honor  (handing  letter  to  Court). 

The  Court :     I  cannot  conceive   how    that    can 
be  evidence  in  this  case. 

Mr.  R.  H.  McCarter :     Your    Honor  overrules 
that  letter  ?  10 

The  Court :     I  do. 

Mr.  R.  H.  McCarter  :     We  pray  an    exception. 

The  Court :     Take  an  exception. 


m 


Mr.  R.  H.  McCarter:  AYe  now  offer  the  two 
letters  from  John  George,  which  were  read  on  his 
cross-examination. 

30 

Mr.  Collins:  There  were  more  than  two  of 
them. 

Mr,  R.  H.  McCarter:  There  were  a  great 
many,  but  we  do  not  wish  to  burden  the  record 
Avith  more  than  two,  to  which  his  attention  was 
particularly  called,  and  ai)out  which  he  testified. 

Mr.  Collins  :  Let  us  see  them.  (Said  letters 
handed  to  Mr.  Collins).  ,q 
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The  Court:  Can  you  i^ive  us  tlie  ones  you  are 
offering  l)y  date  ? 

Mr.  Collins;  The  ones  he  is  offerin<^  are  Oc- 
tober 30,  1888.  I  don't  see  its  relevancy  at  all  ; 
it  contradicts  nothing  whatever,  that  Mr.  George 
said. 

The  Court:  1  cannot  recall  them.  What  par- 
ticular part  is  it  ? 

Mr.  R.  II.  McCarter;  That  is  the  letter  in 
which  Mr.  George  demands  pay. 

The  Court:     Oh,  this  is  the— 

Mr.  U.  II.  McCarter:     These  are  the  letters  he 

was  confronted  with  just  before  he  left  the  stand, 

demanding  pay  for  his  evidence.  There  is  a  whole 

batch  of  them,  but  we  propose  to  offer  the  two  to 

20  which  his  attention  was  called  particularly. 

The  (yourt:  I  will  admit  this  letter.  Take  an 
exception. 

Mr,  Collins  :     Read  it. 

Tlie  Court:  We  won't  stop  to  do  that  now, 
because  it  is  time  for  adjournment.  Read  that 
the  Hrst  thing  this  afternoon. 

30  Mr.  Griggs  :     I  propose  now  to  read  the    letter 

from  l\Ir.  George. 

"Ogdensburg,  Oct.  30,  1893. 
"To  the  President  of  the  New  Jersey    Zinc    & 
Iron  Company,  52  Wall  Street,  New  York  City. 

"  Dear  Sir : 

"  Sometime  since  I  received  a  note  from  Mr.  W. 

W.  Melvin,  of  your    office,   to    call    and  see   him, 

!ui(l  on  Friday  last  I  was  in  town  and    stopped    in 

.Q  to  see  what  he  wanted,      lie  told  me  that    ]\Ir.    T. 
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N.  McCarter,  your  counsel,  snid  tliat  I  told  liim 
that  Mr.  Melvin  told  me  that  he  said  that  there 
was  nothiiii^  in  the  office  to  show  anythiiii^  in  re- 
gard to  the  acc(.)tints  of  the  ore  mined  on  the  north 
end  of  Mine  Hill,  and  that  you  gave  him  a  great 
scolding  for  telling  me  anything.  I  can  truth- 
fully say  he  told  me  nothing,  and  I  will  say  you 
did  him  a  great  wrong,  for  you  must  know  that  it 
was  Mr.  McCarter  that  got  me  to  come  to  Newark 
to  see  him,  and  when  I  saw  him  in  his  office  1  jo 
wanted  to  know  what  lie  wanted.  He  then  told 
me  about  the  law  suit  between  the  companies. 
He  then  wanted  to  know  if  I  could  give  liim  the 
amount  of  ore  that  was  mined  from  the  diffei'ent 
openings  on  the  north  of  Mine  Hill.  I  told  him 
I  thought  I  could  by  hunting  up  my  old  memo- 
randums that  I  always  keep,  but  I  thought  he  could 
get  that  at  the  office,  then  lie  told  me  he  had  been 
there  and  that  they  could  give  him  nothing,  as 
none  of  the  old  accounts  were  there,  ;md  that  was  20 
the  reason  he  sent  for  me.  So  you  see  it  wiis  not 
Mr.  Melvin,  but  Mr.  McCarter  that  told  me,  and 
I  don't  see  liow  Mr.  McCarter  could  make  snch  a 
mistake.  T  thonyht  first  I  would  say  nothing 
about  it,  but  the  more  I  thought  about  it  I  thought 
I  would  explain  it  to  you,  but  the  truth  of  the 
matter  is,  I  will  not  give  to  Mr.  McCarter  all  that 
I  have  got,  as  the  arrangement  I  made  with  Mr. 
McCarter  was  that  I  should  get  the  amount  of  all 
the  ore  that  was  mined  from  the  different  oj^en-  30 
ings  from  1853  to  1880,  showing  each  place  wliere 
the  ore  came  from,  &c.,  with  any  and  mU  p'-Apers 
and  letters,  &c.,  and  then  let  him  know  when  I 
was  ready,  then  he  would  tell  me  what  he  would 
do  if  the  papers  suited  him  to  bring  in  the  suit. 
This  I  have  done,  and  notified  McCarter  if  he 
would  say  what  he  would  do,  but  his  answer  was 
that  he  must  examine  all  that  I  do,  then,  he  would 
say  what  he  would  do,  and  that  I  refused  to  do 
until  he  saitl  what  he  would  do.  ^.y 
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"Now,  sir,  1  have  worked  hard  for  six  weeks 
getting  this  all  up  in  shape.  The  number  of  tons 
of  ore  from  each  opening  from  1853  to  1880  with 
letters  from  those  dates  and  from  four  presidents, 
C.  S.  Detmold,  A.  H.  Aitken,  AV.  Redmond  and 
George  A.  Bell,  the  last  president,  too,  E,  Backes, 
and  I  will  tell  you  as  I  told  Mr.  McCarter,  that  if 
it  was  known  the  Lehigh  Zinc  Company  would 
give  anything  to  have  those  letters  that  I  £fot  for 
IQ  Mr.  McCarter,  supposing  he    would    do   the    fair 

thing,  and  those  letters  call  all  the  ore  mined 
from  that  part  of  Mine  Hill  franklinite,  and,  as  I 
told  him,  from  1853  to  1870it  was  know  as  frank- 
linite, and  in  the  Tajdor  suit  all  the  witnesses  that 
they  will  only  can  from  those  letteis." 

Mr.  Collins:     What  is  that?     (Examines  letter). 
There  is  evidently  a  word  left  out  there. 


20 


30 


40 


Ml".  Griggs:  That  is  the  best  I  can  make  out 
of  it.  (Continuing  to  I'ead.)  "  And  if  you  do 
not  want  things  I  will  then  he  at  liberty  to  give 
them  to  the  parties  that  want  them,  and  if  I  don't 
hear  from  you  at  the  end  of  this  week  1  shall 
consider  that  you  don't  want  them  and  am  at  lib- 
erty do  otherwise  with  them. 

"  After  what  Mr.  Melvin  told  me  what  was  said 
I  showed  him  one  letter  of  the  many  I  got  ;  you 
can  ask  him  how  that  letter  read  and  what  kind 
of  ore  I  was  ordered  to  mine  and  ship,  he  will  tell 
you,  and  I  will  give  all  that  I^have  got  in  your 
hands  or  to  Mr.  McCarter,  but  before  I  do  that  I 
must  have  some  assurance  that  I  shall  be  paid  for 
my  trouble  and  expense,  for  it  is  well  known  that 
all  tiiat  part  of  Mine  Hill  where  the  Lehigh  Zinc 
Company  is  now  working,  and  north  of  it,  was 
called  and  known  to  he  franklinite,  and  those 
letters  that  1  have  got  will  show  it  to  be  so  even 
by  the  N.  J.  Z.  Co.,  and  in  the  testimony  what  I 
trave  in  1857  will  bear  me  out  in  it. 
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"  Now,  sir,  it  is  for  you  to  say  what  is  to  be  done, 
as  I  shall  tnrn  them  over  to  other  parties  after 
this  week  if  I  don't  hear  from  you.  Yours  re- 
spectfully, John  George." 

Mr.  Gri«;o;s :  I  will  now  read  the  other  letter 
which  is  dated  October  2,  1893.  "  Hon.  Thomas 
N.  McCarter,  JSTewark.  N.  J.  Dear  Sir  : — Yours 
of  September  29th  is  to  hand,  I  note  wliat  you 
say  ;  in  the  tirst  place  I  have  not  time  to  waste  10 
gettino;  up  facts  in  this  suit  for  either  company 
unless  I  atn  paid  for  doing  so,  and  to  come  to 
Newark  witli  extracts  of  my  private  books  and 
letters  for  inspection,  I  refuse  to  do  until  T  know 
what  I  am  to  receive.  I  do  not  ask  for  wliat  I 
am  to  o-et  down,  but  I  must  and  will  liave  some 
down,  and  some  assurance  for  the  balance  ;  your 
word  is  good  enough  for  me. 

'•  So,  by  the  tone  of    your    letter    this    will  not 
suit  you,  and  I  suppose  I  am  at  liberty  to  do  what  20 
I  please  with  my  own    after    this,    so    I    will    sa^- 
good-bye.     Yours  respectfully,  John  George." 

Mr.  T.  N.  McCarter  :  1  ask  the  Court  now 
to  make  a  ruling,  which  I  understood  had  been 
withheld,  on  tlie  offer  which  we  made  during  the 
progress  of  the  case,  that  tlte  record  of  the  old 
orio-iuiil  suit  between  the  New  Jersey  Zinc  Com- 
pany  and  the  New  Jersej"  Franklinite  Company 
should  be  admitted,  not  only  for  the  reasons  1  30 
ofave  them,  on  which  I  understood  your  Honor 
withheld  your  decision  foi"  the  present,  but  also 
for  the  reason  that  the  claims  in  that  suit,  wlnit  the 
parties  claimed,  what  the  complainant  in  that  suit, 
the  New  Jersey  Zinc  Company,  claimed  as  its  title 
as  its  right  and  title  to  these  ores,  has  not  only 
been  made  relevant,  but  important,  by  the  tes- 
timony of  John  George,  who  testified  they  never 
claimed  anything  but  the  ore  which  had  red  oxide 
in  it.     And  we  shall  ask  permission  of  the    Court   40 
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to  have  tliat  I'ecord  in,  and  to  I'eud  tliose  pai'ts  of 
tlie  hill  wliich  show  wliat  these  pL'iiiitiffs  chniu, 
and  wliat  the  decision  was  in  connection  with  the 
testimony  of  Mr.  Aitken,  who  testified  that  as  far 
as  he  knew  the  company  had  never  in  any  way 
departed  fi-om  tliat  chdm,  and  to  prove  that  they 
did  not  reject  any  of  these  ores,  to  repudiate  the 
idea  that  when  tlie  zinc  company  threw  aside  tliese 
ores  it  was  in  accordance  with  Mr.  Aitken's  tes- 
^Q  timony  tliat  they  threw  it  aside,    never  intending 

to  reject  them.  In  all  these  points  the  I'ecord  is 
pertinent,  and  it  seems  to  me  now  that  it  would 
be  perfectly  proper  that  we  should  make  such  use 
of  that  I'ecord  before  the  jury  as  will  show  ]ire- 
cisely  what  the  chiim  of  the  plaintiff  was  in  its 
fullest  extent. 

The  Court  :     When  was  that    offer    made    and 
argued. 


20 
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Mr.  Collins  ;     Early  in  the  suit.     They  offered  J 

it,  and  the  record  was  admitted. 

The  Court;  Yes,  I  admitted  it,  but  the  (pies- 
tion  was  as  to  iiow  it  should  be  evidence. 

Mr.  T.  N.  McCarter;  It  was  admitted  for  the 
purpose  of  being  used  the  same  as  it  was  on  the  hist 
trial.      Your  Honor  was  reminded  when  this  ap[)li- 

QA  cation  was  made  the  second  time,  that  on  the  trial 

before  the  last  jury  that  we  proposed  to  read  some 
porti(»ns  of  that  bill  as  to  what  the  claim  was  undei- 
it,  and  I  was  excluded  from  doing  so.  I  think  it 
is  now  competent  in  the  points  of  view  which  I 
have  already  stated,  that  on  these  precise  facts, 
the  same  facts  that  are  here,  that  case  was  finally 
decided,  and  the  final  judgment  of  the  Court  of 
Errors  was  in  favor  of  the  New  Jei'sey  Zinc  Com- 
pany,   the    predecessor    in    title     of    the    present 

AQ  ])laintiff. 
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jVIr.  Parker:     It  was  admitted  about  11  oVlocl-c 
on  May  IStli,  yonr  Honor. 

Mr.  Collins;  They  offered  the  recrod  in  evi- 
dence, and  yoni-  Plonor  said  it  wonld  be  admitted 
under  the  intimation  by  the  Court  of  Errors  that 
the  i-ecord  was  part  of  the  ciiain  of  title,  sliowina; 
that  the  deed  to  the  zinc  company  in  1852  passed 
the  same  that  the  one  to  the  Sussex  company  in 
1848  passed.  For  that  purpose  it  would  be  ad-  lo 
mitted,  but  tiiat  your  idea  was  to  admit  it  as  it 
bad  been  done  before,  and  for  that  purpose  only 
Mr.  McCarter  said  he  desired  to  liave  it  in  evi- 
dence for  all  purpose,  and  for  that  purpose  lie  ar- 
gued exactly  as  he  has  now  stated. 

Mr.  T.  N.  McCarter:  My  application  was 
made  the  second  time  befoi-e  Mr.  Geor2:e  was 
sworn.  It  was  competent  evidence  in  this  case  to 
show  tiie  character  of  the  claim.  It  was  notice  to  20 
the  world  that  on  this  pai-ticular  part  of  the  vein, 
wliich  is  admitted  to  be  the  same  vein,  and  the 
same  kind  of  ore,  we  claimed  in  accordance  with 
that  decree,  and  that  everybody  knowing  about 
that  ore.  or  dealing  in  those  ores,  had  notice  that 
that  was  our  claim,  and  therefore  it  characterized 
our  posession,  not  only  to  tlie  land  included  in 
the  decree,  which  was  south  of  the  east  and  west 
line,  but  to  the  whole  vein.  That  was  the  o-round 
upon  which  I  put  the  application,  and  your  Honor  30 
said  that  was  a  point  of  view  in  which  the  nuitter 
had  not  been  presented  to  you,  and  said  that  you 
would  hold  it.  Afterwards  the  defendants  them- 
selves inquired  of  George  about  the  lettei's  lie  re- 
ceived about  that  suit;  a  number  of  letters  were 
put  in  evidence  by  the  defendant  from  the  plain- 
tiff's presidents  to  Mr.  George  in  connection  with 
that  suit.  Then,  in  addition  to  that,  when  Mr. 
George  came  to  be  sworn,  he  declared  in  the  most 
positive  terms  that  the    New    Jersey    Zinc    Com-   ^q. 
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paiiy  never  elaiined  anytliing  tliei-e  Imt  tlic  i-cd 
oxide,  and  the  rest  of"  the  ore  was  rejected  and 
cast  aside.  And  tins  record  has  additional  merit, 
beino^  competent  evidence  as  showino;  exactly 
what  the  claim  it  that  suit  was,  and  overthro\viii<; 
tiie  testimony  of  Mr.  George  that  all  onr  claim 
was  red  oxide,  and  also  foi-  the  purpose  of  show  i  no' 
the  claim  in  that  bill.  Those  were  the  gi'onnds 
on  which  they  were  offered.  The  additional  char- 
j^Q  acter  of  the  claim  of  possession  wlii<-h  affected  the 

whole  hill  ;  the  suit  inquired  about  on  the  defend- 
ant's evidence  bv  the  letters  which  the  defendant 
])ut  in  with  regard  to  that  suit,  and  what  he  was 
to  do  in  regard  to  it,  and  the  additional  testimony 
by  George,  which  this  recoi'd  serves  to  contradict, 
seems  to  me  to  make  it  perfectly  admissible,  and 
necessarily  part  of  this  case  to  characterize  our 
claim. 

20  The  Court :     T  understand,  now,  the    plaintiffs 

(»ffer  the  same  reeord  and  ask  the  Court  to  give 
it  wider  scope  on  account  f)f  what  has  occurred 
since  that  offer  was  made.  That  offei'  was 
made  hefoi-e  Mi.  George  was  sworn,  and  before 
you  produced  the  letters  which  Mr.    Geoi'ge    had  ■ 

received  from  the  former  presidents  of  this    com-  I 

panv,  some  of  which  related  to  claims    in    i-espect  " 

to  these  ores  that  it  is  said  are  affected  or  charac- 
terized by  the  claim  made  in  that  suit.  AVhy 
doesn't  that  intr(Kluce  that  as  evidence   generally. 
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Mr.  T.  N.  McCarter:  The  testimony  of  those 
letters  was  offered  for  the  purpose  of  showing 
that  while  those  letters  were  being  written,  the 
New  Jersey  Zinc  Company  rejected  evei-ything 
but  what  had  red  oxide,  in  accordance  with  the 
decision  taken  under  Judge  Dixon's  o])inion,  that 
they  rejected  everything,  this  willemite,  this  mix- 
ed ore,  as  wortliless.  Now,  that  evidence  was 
only  admissible  for  that  ])U!'pose  and  in  that  point 
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of  view.  Now,  we  have  a  right  to  rebut  tliat  evi- 
dence by  showing  that  at  tlie  very  same  time  the 
letters  were  written,  both  after  they  were  written 
and  while  they  were  being  written,  there  was 
pending  in  the  Conrt  of  Chancery  a  suit  which 
asserted  the  claim  of  the  New  Jersey  Zinc  Com- 
pany to  these  mixed  ores.  They  rebut  any  evi- 
dence that  may  be  offered  tending  to  show  that 
tiiey  rejected  these  ores  as  not  belonging  to  them. 

Tlie  Court :  I  think  it  is  evident  one  of  the 
Judges  of  the  Court  of  Errors  thouglit  that  decree 
had  evidential  force,  but  Judge  Dixon  represent- 
ing, as  I  conceive,  tlie  majority  of  the  Court,  did 
not  think  so ;  and  while  I  agree  with  that  and 
shall  follow  it,  I  think  that  this  bill  is  now  ad- 
missible with  respect  to  the  claim  made  by  it  so 
far  as  that  claim  has  been  manifested  by  these 
letters,  which  has  been  written  by  various  presi- 
dents of  the  plaintiff,  and  so  far  as  that  tended  to 
indicate  the  policy  of  the  company  in  rejecting 
ores  or  making  selection  of  ores,  to  that  extent 
the  claim  of  the  company  in  the  suit  will  be  ad- 
missible.    Take  an  exception. 

Mr.  Collins  :     We  except. 

The  Court:  What  is  the  name  of  the  defend- 
ant? 

Mr.  McCarter  :     The  New  Jersey   Franklinite  30 
Company  was  the  defendant ;  across   bill   by   the 
Boston    Franklinite    Company   against   the   New 
Jersey  Zinc  Company,  supplemental  cross  bill. 

The  Court ;     Well,  it  is  the  bill  only- 
Mr.  McCarter;     Yes,  sir;  the  bill  is  what  I  I'e- 
ferred  to  ;  I  will  read  it  from  page  11  of  the  old 
book:     "And    your    orators    further  show    unto 
your    Honor,   that    in   making  examinations  and   ^^j 
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expei'inieiits  of  the  ores  in  the  said  several  open- 
ings on  Mine  Hill  aforesaid,  they  ascertained  that 
the  principal  minerals  or  metaliferons  substances 
that  enter  into  the  composition  of  the  deposits  in 
said  mines,  are  first  ;  Franklinite,  containing  of 
oxide  of  zinc  17  parts  in  100  ;  of  sesqni-oxide  of 
iron,  Q6  parts;  and  of  the  per  oxide  of  manganese, 
16  parts.  Second  :  Magnatite,  composed  of  iron, 
72.4   parts  in  100;    and   of  oxygen.    27.6   parts. 

I^Q  Third:   VVillemite,  composed  of  silica,  25.53  parts 

in  100  ;  and  oxide  of  zinc,  72.47  parts.  P\)nrth  : 
Red  oxide  of  zinc,  composed  of  oxygen,  19.74 
parts  in  100  ;  and  of  zinc,  80.26  parts  in  100 
parts.  Fifth:  Graphite,  or  black  lead,  wliich  is 
composed  of  carbon  and  a  variable  quantity  of 
iron,  from  which  your  Honor  will  perceive  that 
franklinite  and  magnatite  are  iron  oies,  while 
vvillemite  and  red  oxide  of  zinc  are  zinc  ores,  and 
are  understood  and  known  as  such  among  miners. 

2Q  "And    your    orators    further    show    unto  your 

Honor  that  in  neither  of  the  said  several  openings 
on  Mine  Hill,  either  on  the  west  vein  or  the  east 
vein,  do  the  said  several  minerals  occur,  each  by 
itself,  in  distinct  veins,  masses  or  seams,  but  in 
admixture  in  variable  proportions  ;  nevertheless 
the  character  and  appearance  of  each  of  these 
minerals  is  so  different  from  that  of  the  others, 
that  common  persons  without  the  aid  of  science, 
by  the  examination  of  hand  specimens,  may  easily 
determine  them.  But  your  orators  admit  that  it 
is  often  practically  difficult  to  separate  these 
different  minerals,  either  by  the  mechanical  pro- 
cess of  mining,  on  account  of  the  intricate  mixture 
of  them,  or  chemically  or  metallurgically  by  the 
process  of  smelting  for.  inasmuch  as  the  oxide  of 
zinc  is  one  of  the  cliemical  constituents  of  frank- 
linite, the  metallurgical  process  for  reinoving  the 
zinc  of  the  willemite  and  red  oxide  of  zinc,  it 
would  also  remove  the  zinc  of  the  franklinite,  and 

.Q  vice  versa,  the  process  of  smelting  these  ores  for 
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;ron  would  also  remove  the  zinc  of  the  zinc  ores 
with  the  zinc  of  the  franklinite. 

"And  jour  orators  further  show  unto  your 
Honor,  and  allege  and  insist,  that  the  said  New 
Jersey  Fraidclinite  Company  have  no  right  or 
power  or  authority  whatever,  to  dig,  mine  or 
carry  away  any  ore  which  is  found,  or  to  be  found 
on  any  part  of  the  land  or  premises  contained  or 
described  in  the  said  indenture  herein  lii'st  above 
recited,  and  that  the  only  right  that  the  said  last  ^^ 
mentioned  company  have  at  all  in  the  said  prem- 
ises, is  to  the  ore  called  franklinite  (when  it  exists 
separate  from  the  zinc  ore)  which  is  found,  or  to 
be  found  upon  the  lands  described  in  the  indent- 
ure hereinabove  recited,  from  the  said  James  L. 
Curtis  and  Daniel  H.  Curtis,  trustees  as  aforesaid, 
to  the  said  New  Jersey  Franklinite  Company. 

"  And  your  orators  further  insist  that  the  true 
intent  and  meaning  of  tiie  said  several  indentures 
above  recited,  is,  that  whenever  on  the  said  premi-  ^q 
ses  there  is  an  admixture  of  zinc  or  other  ore, 
with  the  franklinite  ore,  3'our  orators  are  possessed 
of  the  whole  and  absolute  right  to  mine,  dig,  and 
use  the  said  ore  in  exclusion  of  all  other  persons 
whatsoever;  and  if  this  be  not  the  true  extent 
and  meaning  of  the  said  indentures,  yet,  at  all 
events,  the  said  New  Jei'sey  Franklinite  Company 
has  no  rigiit  to  mine,  take  and  cai-ry  away  any  of 
the  zinc  ores  found  on  the  said  lands  and  premi- 
ses, no  matter  what  may  be  the  quantity  of  fraidv-  on 
linite  with  which  they  may  be  found  in  con- 
nection." 

We  propose  to  use  further  the  admissions  in  that 
suit,  in  the  answer,  page  31. 

Mr.  Collins  ;     That  has  not  been  spoken  to  ;  the 
bill  is  all  your  Honor  spoke  of. 

Mr.  McCarter  :     Also  so  much  of  the  bill  that 
shows  that  the  claim  of  title  which  the    JN'ew  Jer-  ^q 
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sey  FriUiklinite  Company  liad  to  the  south  pait  of 
the  hill  is  under  precisely  the  same  claim  of  title 
as  the  present  defendants  have  to  the  north  part; 
that  is,  they  have  no  different  title. 

The  Court  :  One  does  not  hold  under  the 
other — 

Mr.  McCarter  ;     Both  hold    under   a   common 

title. 

The  Court:  I  do  not  think  the  answer  of  this 
defendant  would  be  evidence. 

Mr.  McCarter :  Then  I  don't  insist  upon  the 
answer.  Now,  1  propose  to  read  to  the  jury  the 
decree  in  that  cause  upon  that  claim,  showing 
what  the  Court  of  Errors  recited  as  to  the  charac- 
ter of  the  plaintili's  claini  and  the  right  which 
the  then  plain tilf  had  to  the  ore. 

Mr.  Parker:  We  object,  on  the  ground  given 
by  the  Court  of  Errors. 

The  Court :  I  think  I  shall  have  to  exclude 
that  decree.     Take  an  exception. 

Mr.  McCarter  :  We  pray  an  exception  to  the 
exclusion  of  the  decree,  not  for  the  purpose  of 
atfecting  the  party  as  being  a  party  to  the  suit, 
but  for  the  purpose  of  showing  what  judgment 
the  Court  of  Errors  made  on  the  claim  which  the 
New  Jersey  Zinc  Company  set  forth  in  that  bill  ; 
that  the  decree  was  in  conformity  with  it. 

The  Court  :     1  do  not  think  it  is  admissible. 
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Mr.  R.  H.  McCarter  :  "We  now  offer  the  two 
affidavits  of  John  George,  one  attaclied  to  the 
bill,  a  portion  of  which  was  just  read,  and  one  at- 
tached to  the  Kimble  bill,  and  so  much  of  tliat 
bill  to  which  the  affidavits  are  attaclied  as  the 
affidavits  refer  to. 

The  Court  ;  Those  are  the  two  shown  to  him 
this  morning  ? 

Mr.  R.  H.  McCarter  :     Yes,  sir.  ^^ 

Mr.  Collins :  He  was  examined  on  them  be- 
fore; we,  of  course,  claim  that  they  are  entirely 
consistent  with  his  testimony. 

Mr.  Griggs :  Then  you  don't  object  to  the 
reading  of  them. 

Mr.  Collins  :     They  have  been  read. 

20 

Mr.  McCarter  :  They  were  not  read  in  evi- 
dence. 

Mr.  Parker  :  They  cannot  be  offered  ;  we  did 
not  deny  them. 

Mr.  McCarter  :  How  do  we  know  what  was 
in  them  unless  we  read  them  ? 

Mr.  R.  H.  McCarter  :      *'  John    Georire,  beino- 
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duly  sworn — "  30 

Mr.  Parker  :     We  object. 
The  Court:     I  admit  them. 

Mr.  R.  H.  McCarter  :  ''John  George,  being 
duly  sworn  according  to  law,  on  his  oath  deposes 
and  says  :  that  he  is  the  superintendent  of  the 
mines  of  the  JSTew  Jersey  Zinc  Company,  the 
complainants  in  the  foregoing  bill,  situate  in    the  40 
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township  of  liardyston,  in  the  county  of   Sussex, 
and  on  the  land  and  premises  described,  &c.,  and 
that  the  said  complainants  have  been  working  and 
mining  the  said  Mine  Hill  for   several   years    last 
past,  and  this  deponent   further   says   that   some- 
time during  tiie  year  1856  the   said    complainants 
caused  a  new  opening  to  be   made    in    Mine  Hill, 
near  the  south  end  of  the  west    vein    thereof,  and 
that  the  said  new  opening  was  worked  and  mined 
under  the  direction  of    this    deponent    from    the 
time  it  was  made,  up  to    about    the    fii'st    day    of 
March  last,  and    zinc  ore    taken    therefrom    and 
transmitted  by  this    deponent    to    the    said    com- 
plainants' works  at  Newark,  and  that  on  or  about 
the  first  day  of  March  last,  the  said    New    Jersey 
Franklinite  Company,  by  and  under  the  direction 
and  superintendence  of   one    A.    C.    Farrington, 
entered  on  the  said  j)remises  of  said  complainants 
witli  a  party  of  laborers  and    took    possession    of 
the  opening  last  aforesaid,  and  commenced  to  dig, 
mine,  and    carry    away    zinc   ore    therefrom,  and 
since  the  day  last  aforesaid  and  are  still  doing  so, 
and  threaten  to  continue  to  do    so,    and    this    de- 
ponent further  says  that  tiie  said  defendants  liave 
carried  away  from  said  opening    large   quantities 
of  zinc  ore  and  converted  it  to  their  own  use,  and 
that  the  predominating  ore  in  said  opening  is  zinc 
ore,  and  not  franklinite  or  iion  ore,  and  that    the 
deponent  further  says  that    by   the    directions  of 
the  said  complainants  he  forbids  the   said    A.    C, 
Farrino-ton    mining  and  removing  zinc    from    the 
said  new  opening,  and  tlie  said  A.  C.    Farrington 
replied  to  this   deponent    that  lie  should  not  stop 
mininf  and  removing  the  ore  until  he    was    com- 
pelled to  do  so  by   process    of    law,  and    this    de- 
ponent further  says  that  he  has  read  the    forego- 
ino-  bill  and  believes  that  statements  therein    con- 
tained are  correct  and  true."     Among    wliich    of 
course  — 
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Mr.  Collins  :     Never  mind. 

Mr.  R.  H.  McCarter  :     Well  ? 

The  Court :     What  new  opening  was  that? 

Mr.  Collins:     What  we   call    Southwest  open- 


ing. 


Mr.  R.  H.  McCarter ;     Now,  the  Kimble — 

10 
Mr.  Collins;     Affidavit  in   the     Kimble  suit  of 
1873  i 

Mr.  K.  H.  McCarter;  (Reading.)  "  City  and 
County  of  New  York,  ss  ;  John  George,  being 
duly  sworn,  according  to  law,  on  his  oath  deposes 
and  says  that  he  is,  and  for  twenty  years  last  past, 
has  been  superintendent  of  the  mines  on  the  New 
Jersey  Zinc  Company,  the  complainants  in  the 
foregoing  bill,  situate  in  the  township  of  Hardy-  o.. 
ston,  in  the  County  of  Sussex,  and  State  of  New 
Jersey,  and  the  land  and  premises  described,  &c. 

Mr.  Collins ;  It  was  all  read  to  Mr.  George. 
We  object  to  its  being  read. 

The  Court ;  Let  it  be  read.  It  was  not  offered 
in  evidence,  it  was  then  read  on  cross-examina- 
tion. 

Mr.  Collins:     True.     We  object  to  it  as  affirm.  ^^^ 
ative  evidence,    or   rebuttal,    nor   can    it    contra- 
dict Mr.  Georu;e. 

The  Court :     I  admit  it. 

Mr.  Collins;     Exception,  please. 

Mr.  R.  H.  McCarter:  (Reading  from  said  affi- 
davit.) "  That  the  said  complainants  have  been 
working  and  mining  in  said  Mine   Ilill    for   more   40 
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than  eigliteeii  years  Inst  past,  and  tliat  in  the 
course  of  their  mining  operation  at  Mine  Hill 
they  have  developed  the  vein  or  deposit  of  ore  in 
Mine  llill  at  different  ))laees  throngliont  the 
whole  length  of  the  vein,  and  that  in  the  part  of 
the  vein  northeasterly  from  the  "  Southwest 
opening,"  so-called,  they  have  taken  out  ore  for 
several  hundred  feet  in  length,  to  a  depth  of  sixty 
feet;  that  they  have  also  made   experimental  ex- 

iQ  plorations    at    different    places ;    and    that   other 

openings  have  been  made  into  the  vein  on  the 
line  between  the  Southwest  opening  and  the 
Hamburg  road  ;  and  that  in  this  way  the  charac- 
ter and  constitution  of  the  vein  or  deposit  of  ore 
in  Mine  Hill  has  been  well  ascertained  by  the 
complainants,  and  is  well  known  to  this  deponent 
as  their  superintendent,  and  that  the  same  through- 
out its  whole  extent  consists  of  a  rich  zinc  ore, 
the  richest  so  far  as  this  depcment  has  any  knowl- 

OQ  edge  or  information,  to  be  found  in    any    part    of 

the  world.  That  in  no  part  of  the  said  vein  or 
deposit  is  franklinite  found  in  workable  (piantities, 
unless  in  mechanical  admixture  with  various 
forms  of  zinc  ;  that  franklinite  in  mechanical  ad- 
mixture with  various  forms  of  zinc,  manganese 
and  carbonate  of  lime,  exists  throughout  the  vein  ; 
but  that  in  a  free  condition  it  can  only  be  found 
in  occasional  places,  and  then  only  in  such  small 
quantities  that  it  cannot  be  removed    without    re- 

j^Q  moving  the  zinc  ore.     That  on   the    14th    day    of 

November  instant,  one,  William  J.  I.  Kimble, 
mentioned  in  the  bill  of  complaint  in  this  suit, 
with  a  body  of  workmen,  came  to  Mine  IHll,  and 
at  or  near  a  place  in  the  vein  or  deposit  called 
Greer's  opening,  commenced  operations  with  a 
view  to  remove  ore  at  that  place,  being  the  zinc 
ore  belono-ing  to  the  complainants,  and  the  ore 
which  the  said  Kimble  and  the  persons  under  him, 
undertook  to  remove,  being  the  zinc  ore  used  and 
manufactured  by    the  complainants.     That   your 
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deponent  retnonsti-ated  with  tlie  said  KiiTi])lc,  and 
foi'bade  him  to  continue  his  operations,  yonr  de- 
ponent acting  in  the  premises  for  tlie  complainant ; 
but  that  the  said  Kimble  insisted,  and,  tliat  in 
consequence,  after  advising  witli  the  officers  of 
the  cousplainant  on  November  ITth,  yonr  depo- 
nent, with  some  of  the  workmen  in  the  employ  of 
the  complainants,  resisted  the  attempt  of  the  said 
Kimble  and  those  nnder  him,  to  continue  their 
operations.  That  the  said  Kimble,  with  the  per-  jq 
sons  employed  by  iiim,  left,  but  that  on  Novem- 
ber 19tli  instant,  he  returned  with  a  bodv  of  men 
in  numbers  sufficient  to  overcome  the  resistance 
of  your  deponent,  and  that  by  foice  he  continued 
his  operations  ;  and  that  he  announced  his  inten- 
tion to  proceed  to  remove  large  quantities  of  the 
ore  from  the  said  vein  or  deposit  in  defiance  of 
the  rights  of  the  complainants. 

"That  your  deponent  has  examined  the  ore 
which  the  said  Kimble  and  his  workmen  had  20 
bhisted  out,  and  which  they  proposed  to  remove, 
and  also  some  ore  blasted  out  by  the  complainant 
at  the  same  place,  and  of  which  the  said  Kimble 
has  also  taken  possession,  and  find  both  to  be  zinc 
ore  consisting  of  silicate  of  zinc  in  mechanical  ad- 
admixture  with  mangaTiese,  the  carbonate  of  lime 
and  franklinitu.     Sworn  to  and  subscribed,"  &c. 


The  Court :     What  is  the  date. 

Mr.  Parker  :     That  is  not  the  end  of  it. 

Mr.   R.   H.    McCarter;     The  22d    of  Novem- 
ber, 1873. 

Mr.  Griggs  ;     Is  not  that  the   end   of    the   affi- 
davit, Mr.  Parker  ? 

Mr.  Parker  :     The  date. 

Mr.  Collins  :     All  but  the  date. 
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Mr.  T.  N.  McCarter:  Now,  if  your  flonor 
please,  this  Court  has  admitted,  I  think,  on  the 
offer  of  botli  parties,  the  record  of  a  suit  brought 
by  the  New  Jersej'  Zinc  Company  against  Trot- 
ter and  others,  which  is  said  to  iiave  been  removed 
to  the  Circuit  Court  of  the  United  States,  and 
claim  has  been  made  that  the  suffering  of  that 
suit  to  be  dismissed  was  evidence  of  an  aban- 
donment of  the  New  Jersey  Zinc  Company's  claim, 

j^O  =i"d    an    acquiescence    in    the   claim    of   Trotter. 

The  Court  permitted,  I  think,  tlie  defendants  to 
read  certain  pai'ts  of  that  bill  that  contained 
assertions  on  the  part  of  the  New  Jersey  Zinc 
Company,  and  I  want  to  read  and  have  the 
authority  to  read  to  the  jury  an  abstract  f  i-om  Mr. 
Trotter's  answer  in  that  suit,  which  is  found  on 
page  539  of  the  Trover  case,  to  show  the  character 
of  Mr.  Trover's  claim  as  a  reason  why  the  New 
Jersej'  Zinc  Company  might  have  been  willing  to 

20  abandon  that  suit. 

The  Court:  This  was  a  bill  filled  by  the  New 
Jersey  Zinc  Company  against  Trotter,  and  which 
Trotter  removed  to  the  United  States  Court? 

Mr.  T.  N.  McCarter:  Yes:  they  charged 
Trotter  with  removing  tlie  zinc  ore. 


30 


40 


Mr.  Parlcer:  Then  you  offer  the  United 
States  Circuit  Court  proceedings  entire  i 

Mr.  T.  N.  McCarter;  When  I  do  it  will  be 
time  enough  to  mention  it. 

Mr.  Parker :     The  answer  was  filed  there. 

Mr.  T.  N.  McCarter:  Well,  those  proceedings 
have  nothing  to  do  with  wiiat  I  jjropose  to  re;id 
now. 

The  Court :     Did  I  not    understand    from    Mr. 
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Parker,  or  from  Mr.    Collins,  that  the    whole   of 
this  was  ill  ? 

Mr.  Parker  :     Ves,  sir. 

Mr.  McCarter  :  But  admitting  the  whole  pro- 
ceedinirs  does  not  make  all  the  statements  in  the 
record  relevant,  so  I  want  to  get  special  authority 
to  read  from  Mr.  Trotter's  answer,  and  to  show 
what  kind  of  ore  he  said  he  was  mining,  and  his 
denial  that  he  was  mining  zinc  ore. 

Mr.  Parker:  Shall  we  not  be  allowed  to  read 
any  part  of  his  claim  ?  They  can  do  the  same  on 
the  summing  up.  But  we  propose  to  read  his 
statement — 

Mr.  Griggs :     No,  I  think  not. 

Mr.  T.  N.  McCarter:     I   don't    want   to    have 
any  misunderstanding  about    what    we    can    read  20 
on  the  summing  up. 

The  Court :  If  any  part  of  the  answer  is  ad- 
missible, any  other  part  of  it  bearing  upon  the 
same  topic  is  also  admissible. 

Mr.  T.  N.  McCarter:  Exactly,  and  the  part  of 
the  answer  I  want  to  read  now  is  at  page  539, 
folio  30,  of  the  Trover  book,  which  is  more  con- 
venient to  refer  to  than  tlie  record  itself.  The 
bill  alle<>;ed  that  Ti'otter  was  working  the  zinc  ovc.  ^^^ 
and  in  answer   to    that    allegation,    Trotter   says: 

"And  this  defendant  further  says  that  it  may 
l)e  true  that  with  the  franklinite  ore  mined  by  de- 
fendant there  may  be  a  very  small  admixture  of 
silicate  of  zinc  or  willemite,  but  if  there  be  any 
such  admixture,  it  must  be  very  small  and  trifling, 
because,  he  says," 

And  this  is  the  important  part — "  That  lie 
worked  about  three  hundred  tons —  "  40 
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Mr.  Collins ;  I  do  not  underRtiiiid  that  jonr 
Honor  has  ruled.  Your  Honor  said  that  if  any 
part  was  permissible,  the  othei-  part  would  be  on 
the  same  subject. 

Mr.  T.  N.  McCarter  :  That  applied  to  what 
Mr.  Parker  said. 

The  Court:     I  understood  Mr.    Parker   to   sa^' 
10  lie  wanted  to  i-ead  somethinoj  on  tiiat  subject,  and 

I  said  that  if  tbat  was  admissible,  any  other  part 
upon  the  same  topic  would  be. 

Mr.  T.  N.  McCarter  :  That  is  the  way  I  un- 
derstood it.  (Reading).  "And  this  defendant 
further  says  that  it  may  be  true  that  with  the 
franklinite  ore  mined  by  defendant  there  may  be 
a  very  small  admixture  of  silicate  of  zinc  or  wille- 
mite,  but  if  there  be  any  such  admixtuie,  it   must 

20  be  very  small  and  trifling,  because,  he  says,  that  he 

worked  about  three  hundred  tons  of  the  ore  so 
mined  by  him,  and  caused  the  zinc  contained  in 
it  to  be  extracted  therefron),  by  a  process  which 
extracted_the  zinc  as  fully  as  it  was  possible  to  do 
it  on  a  very  large  scale,  and  the  yield  of  oxide  of 
zinc  from  said  ore  was  only  from  fifteen  and  live- 
eighths  per  cent,  to  nineteen  per  cent,  by  the  best 
analysis;  the  mineral  franklinite  without  any 
chemical  admixture  of  other  forms  or  compounds 

30  of  zinc,  assays  from  eighteen  per  cent,  to    twenty- 

two  per  cent,  of  oxide  of  zinc." 

Mr.  Collins:  Now,  we  would  like  to  read  what 
follows. 

Mr.  Parker:  Would  your  Honor  prefer  to 
read  what  we  desire  to,  now  i 

Mr.  T.  N.  McCarter :     You  had  better  wait  un- 
40  ^'''  .^  get  through. 
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The  Court ;  The  plaintiff  is  entitled  to  put  in 
liis  whole  rebuttal,  case  first. 

Mr.  T.  X.  McCarter  :  I  will  also  read  from 
page  545,  folio  30,  in  the  same  answer. 

"  And  defendant  says  that  sixty  tons  of  ore 
fi-om  the  said  workings  of  this  defendant  was 
wasted,  to  extract  the  zinc  thei'efrom  at  the  works 
of  John  A.  Noble,  at  Trenton,  and  that  this  de- 
fendant is  informed  that  only  fifteen  and  fonr-  jq 
eights  per  cent,  of  oxide  of  zinc  was  obtained  from 
said  workings." 

Now,  again,  if  your  Honor  please,  the  Court  has 
admitted  in  evidence  a  record  of  a  suit  brought 
by  the  present  plaintiff,  the  New  Jersey  Zinc  & 
Iron  Company,  against  Mr.  Trotter,  Mr.  Curtis 
and  the  Franklinite  Steel  &  Zinc  Company,  and 
the  defendants  iiave  i-ead  to  the  jury  extracts 
from  the  bills  in  that  case. 


The  Court :  Just  state  that  over  again,  Mr. 
McCarter. 

Mr.  McCarter :  The  Court  has  admitted  in 
evidence  oti  the  application  of  the  defendant,  a 
bill  filed  by  the  New  Jersey  Zinc  &  Iron  Com- 
pany, against  Mr.  Trotter,  Col.  Curtis  and  the 
Franklinite  Steel  &  Zinc  Company,  wbich  is 
known  as  the  Reformation  Bill,  the  bill  to  reform 
the  parallelogi-am,  and  counsel  wei'e  permitted  to 
read  from  that  bill  extracts  showing  that  tiie  onlv 
claim  which  the  New  Jersey  Zinc  Company  had 
to  the  ore  which  was  being  taken  away,  was  from 
their  franklinite  title,  and  that  they  were  minino- 
for  franklinite  ore.  Now,  the  answers  from 
which  J  propose  to  read  are  the  answers  from  Col. 
Curtis,  sworn  to — no ;  I  won't  say  they  were 
sworn  to,  they  may  not  have  been  sworn  to — the 
answer  of  Mr.  Trotter  and  the  answer  of  the 
Franklinite  Steel  &  Zinc  Company,  all  of  the    de- 
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fendants  in  the  suit,  in  wliicli  tliey  admit  tlie  al- 
le<i;atioiis  of  the  bill  that  the  New  Jersey  Zinc 
Companj'  has,  been  mining  there  for  many  years, 
but  say  they  were  mining  under  their  zinc  title 
and  for  the  zinc  ore.  This  was  admitted  on  the 
former  trial,  and  a  reference  to  the  record  will 
show  that  when  the  Court  closed  its  cliarffe  and 
called  upon  counc-el  to  say  if  anything  had  been 
omitted,  your  Honoi-'s  attention  was  directed  by 
me  to  the  fact  that  it  was  in  evidence  by  that  1)ill 
that  it  was  claimed  thev  was  workinfy  foi"  frank- 
Unite,  and  I  called  your  attention  to  the  other  fact 
that  all  the  defendant  in  that  suit  admitted  that 
the  mining  done  i)y  the  New  Jerse}'  Zinc  Com- 
pany was  under  their  zinc  title,  and  for  zinc  and 
not  for  franklinite.  It  is  of  very  great  import- 
ance, and  it  was  read  before  and  the  attention  of 
the  jury  was  re-called  to  it  after  your  Honor  had 
been  reminded  that  these  things  were  shown. 

What  I  propose  to  read  is  from  the  ansMer  of 
Col.  James  L.  Curtis  to  that  bill  in  reply  to  the 
aileiration  that  the  New  Jersey  Zinc  Comnanv 
had  mined  on  these  premises  ;  he  says  at  folio  20, 
on  page  653 : 

"Tiiat  he  admits  that  prior  to  the  said  two  con 
veyancesto  the  said  the  New  Jersey  Zinc  Comj)any, 
and  to  the  making  of  the  said  agreement  of  consoli- 
dation, the  said  the  Sussex  Zinc&  Copper  Mining 
&  MannfaeturingConipany  entered  upon  the  north- 
erlv  half  of  Mine  Hill  and  did  mine  thereon,  and 
that  the  New  Jersey  Zinc  Company  continued  sucli 
mining  in  the  opening  made  by  the  said  company, 
and  believed  that  the  said  the  New  Jersey  Zinc 
Company  commenced  its  operations  as  early  as 
the  year  1853,  but  leaves  the  complainant  to  prove 
the  same  as  it  may  be  advised  ;  he  admits  that  the 
said  last  named  company  continued  to  mine  there 
until  about  the  year  1879,  but  denies  that  such 
mining  by  said  companies  or  either  of  them  was 
conducted  under  and  by  virtue  of  the  deed  in  the 
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bill  of  complaint,  called  the  frankliiiitc  deed,  but 
on  the  coTitriiry  alleges  that  sncli  mining  was  con- 
ducted under  and  by  virtue  of  the  deed  secondly 
set  forth  in  the  bill  which  was  from  zinc  ore  and 
was  for  the  purpose  of  obtaining  oxide  of  zinc 
ores  and  not  franklinite  ;  and  that  the  said  com- 
panies were  in  possession  of  said  pi-emises  solely 
for  the  purpose  of  taking  out  zinc  ores  under  said 
second  deed  ;  that  the  said  the  Sussex  Zinc  & 
Copper  Mining  Company  in  the  course  of  its  min-  {q 
ing  for  the  oxide  of  zinc,  which  it  mined  and  took 
out  for  the  purpose  of  running  some  experimental 
furnaces,  did  come  across  and  find  some  franklin- 
ite ore  which  it  took  out  with  the  said  zinc  ore; 
that  the  amount  taken  out  was  small  and  was  used 
for  experimental  purjjoses  ;  that  the  said  the  New 
Jersey  Zinc  Company  continued  to  mine  in  the 
same  way  for  oxide  of  zinc  and  probably  took  out 
some  fi-anklinite  ore  from  said  premises  ;  that  the 
attention  of  said  company  or  their  officers  was  20 
never  called  especially  to  the  said  franklinite  ore 
during  the  time  this  defendant  was  connected  or 
interested  with  them  ;  that  they  then  considered 
franklinite  ore  to  be  of  little  value  or  use  and  paid 
little  or  no  attention  to  it ;  and  to  defendants'  best 
recollection  and  knowledge  never  claimed  to  own 
any  of  the  franklinite  on  the  northerl}^  half  of 
Mine  Hill." 

Now,  the  answer  of    the    Franklinite   Steel    &   30 
Zinc  Company  in  the  same  case  is  found  at    page 
C)3-i  of  the  same  case. 

"  That  this  defendant  admits  that  mining  opera- 
tions were  conducted  on  the  north  part  of  Mine 
Hill  by  the  Sussex  Zinc  &  Copper  Mining  & 
Manufacturing  Company  prior  to  the  dates  of 
the  two  deeds  to  the  New  Jersey  Zinc  Compan\^, 
and  that  the  said  the  New  Jersey  Zinc  Comjjanv 
continued  such  operations  afterwards  in  tlie<<pcti-   40 
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in»>\s  iiindo  by  the  said  the  Sussex  Zinc  &  Copper 
Mining  &  Mannfactnring  ('oinpany,  but  can  nei- 
tlier  admit  nor  deny  tliat  the  said  the  New  Jersey 
Zinc  Company  commenced  its  operations  as  early 
as  the  year  1853,  but  leaves  the  comphiinant  to 
prove  the  same  as  it  may  be  advised  ;  l)ut  admits 
tiiat  said  company  continued  to  mine  there  nntil 
about  tlie  year  1879 ;  but  this  defendant  denies 
tiiat  such  mining  was    conducted    under   and    by 

j^Q  virtue  of  a  deed  in  tlie  bill  of  comphiint    just    set 

out,  called  therein  the  fi'anklinite  deed,  but  on 
the  conti'ary  alleges  that  such  mining  was  con- 
ducted under  and  by  virtue  of  the  deed  secondly 
set  forth,  and  was  for  the  purpose  of  obtaining 
zinc  ores  and  not  franklinite,  and  that  said  com- 
panies were  in  possession  of  said  premises  solely 
for  the  purpose  of  taking  out  zinc  ore  under  said 
second  deed  ;  that  this  defendant  has  been  inform- 
ed that  in  the  course  of  theii'  mining  on  said  preni- 

2Q  ises  they  did  mine  and  take  away  some  quantities 

of  fraidclinite  ore,  but  it  charges  and  insists  that 
such  raining  and  taking  away  of  fi-anidinite  was 
without  any  right  or  authority  whatever,  and  that 
in  so  doing  said  company  became  trespassers,  and 
;  alleges  that  neithei-  this  defendants  nor  the  per- 
sons and  corporations  under  and  from  whom  it 
derived  its  title  to  the  franklinite  on  tlie  said 
premises  ever  acquired  in  the  right  of  the  said 
companies  to    mine    and    take    fi'anklinite    there- 

80  from." 

I  believe  those  are  all  of  the  parts  of  those  an- 
swers, which  seem  to  me  to  be  j^ertinent  to  the  is- 
sues which  the  evidence  has  made  in  this  ease. 

The  Court :     Anything  further  ? 

Mr.  R.  H.  McCarter  :     We  offer    the    diagram 
identified  by  Mr.  Blake,  and   which    was    marked 
for  identification,  "  Blake  No.  1." 
40 
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(Said  paper  was  marked  Exhibit  Blake,  Rel)ut- 
tal.) 

The  Court :  What  is  that,  were  tliere  not  two 
shown  ? 

Mr.  R.  H.  MeCarter  :  Tliere  were  two  dia- 
grams shown  him,  one  he  said  he  did  not  make, 
and  one  lie  admitted  he  did  make ;  tliis  is  the  one 
lie  admitted  he  did  make. 


10 


TIMOTHY  A.  MARSHALL,  re-called  for   the   plain- 
tiff in  rebuttal. 


Direct  examination  bj  Mr.  Griggs  : 

Q.  Yon  are  the  superintendent  of  the  Passaic  Zinc  Com- 
pany's mines  at  Ogdensburg,  Sterling  Hill  ? 

A.  Yes,  sir. 

Q.  How  long  have  jou  been  their  superintendent  ? 

A.  Thirty  three  years. 

Q.  This  large  single  piece  of  ore  in  the  barrow  back  of 
the  jury,  and  close  to  the  window — do  you  know  where 
that  came  from  ? 

A.  Y^es,  sir. 

Q.  Who  furnished  that  to  Mr.  VanMater,  or  Mr.  Heck- 
sclier,  in  this  case  ? 

A.  I  got  that  out  of  the  mine,  and  was  going  to  send  it 
down  to  New  York,  down  to  Central  Tark,  to  the  Museum 
there— and  Mr.  YanMater  came  there  a  week  afterwaixls 
and  seen  it,  and  asked  me  if  he  could  not  have  it;  I  told 
him  he  could,  provided  lie  returned  it  when  he  got  throuo-li 
with  it. 

Q.  It  belongs  to  you  then  still,  does  it;  it  still  belongs  to 
youl 

A.  It  still  belongs  to  me,  he  has  to  return  it  when  he 
gets  through  witii  it. 
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Q.  Cat!  you  tell  us  what  tho  zinc  minerals  in   that  large 
block  are  ? 

A.  It  is  red  zinc,  silicate  and  franklinite. 

Q.   How  much,  in  your  judgment,  from  your  observation, 
is  red  zinc  and  how  much  silicate  ? 

A.  Oh,  there  might  be  probably  a    quarter  silicate,  and 
the  balance  franklinite  and  red  zinc. 

Q,   Do  you  think  one  quarter  of  it  is  silicate  of  zinc? 

A.  Yes,  sir. 
i  Q       Q.  Such  ore  as  that,  have  you  mined  and  worked  in  your 
works  ? 

Mr.  Collins  :     That  is  immaterial. 

A.   Yes,  sir. 

Mr.  Collins  :     That  is  not  proper  ;  we  did    not 
question  about  that. 


20 


30 


Q.  How  long  have  you  been  using  that  ore  ? 

The  Court :     You  may  show  whether  they  used 
such  ore  as  this  when  they  went  there  first. 

Q.  Did  you  use  such  ore  when  you  first  went  there  ? 

A.  Yes,  sir. 

Q.  What  was  done  with  it  ? 

A.  It  was  shipped — 

Mr.  Collins :     Your  Honor  will  allow  us  an  ex- 
ception, of  course. 

The  Court :     Take  an  exception. 

The  Witness  :     It  was  shipped  to  the  works. 

Q.  To  the  works  at  Newark  ? 
A.  At  Jersey  City. 

NOT    CROSS-EXAMINEU. 
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GEORGE  C.  STONE,  re-called  in  rebuttal. 

Direct  examination  by  Mr,  R.  H.  McCarter : 

Q.  Have  you  ever  compared  the  effect  of  the  cooler  and 
warmer  parts  of  a  spelter  furnace  upon  the  silicate  ? 

Mr.  Collins  :     I  don't  understand  what    that    is 
rebuttal  of. 

The  Court :     I    do   not   clearly   see   what   the 
question  is. 

Mr.  R,  H.  McCarter:  Evidence  was  offered  or 
attempted  to  be  offered  by  the  other  side  to  show 
tiiat  it  took  so  much  heat  to  reduce  the  silicate, 
that  they  attacked  the  retorts,  and  therefore  they 
could  not  make  spelter.  I  propose  to  prove  by 
this  witness  that  he  found  that  the  silicates  in  the 
cooler  part  of  the  furnace  was  more  satis- 
factorily reduced  than  in  the  hottest  part.  That  ^^ 
was  one  of  their  defences,  that  we  could  not  work 
the  zinc  without  cutting  the  retorts. 

Mr.  Collins  :     I  never  understood    we   claimed 
the  silicate  attacked  the  retorts. 

Mr.  R.  H.  McCarter  :     The  heat. 

Mr.  Griggs:     We  had  a  good  deal  of  difhculty 
in  finding  out  what  you  did  mean,  we  took  it  that  o/v 
way. 

The  Court :     The  question  is  objected  to  ? 

Mr.  Collins  :     Yes,  sir. 

The  Court :     It  is  admitted. 

Mr.  Collins :     We  pi'ay  an  exception. 

A.  We  found  when  we  experimented  with    the   silicate  4.0 
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of  zinc  separated  from  this  ore  by  mechanical  separation, 
vve]got  better  results  in  the  cooler  part  of  tlie  furnace  ; 
there  is  as  complete  reduction  as  there  ever  is  in  the  spel- 
ter furnace,  and  we  got  a  better  yield  in  the  cooler  part 
than  in  the  hotter  part. 

Q.  What  kind  of  retorts  were  these  ? 

A.  The  ordinary  chi}'  retorts  made  by  hand. 

Q.  Something  was  said  by  Mr.  Canlield  in  reference   to 

hydrated  silicate  over  on  Sterling  Hill    not    having   frank- 

iQ  linite  mixed  with  it.     Would    it    make    any   difference    in 

making  oxide  from  hydrated  silicate  whether  there  was   or 

was  not  associated  with  it  franklinite? 

A.  No. 

Mr.  Collins:  That,  it  seems  to  me,  is  not  re- 
buttal. , 

The  Court :     I  will  admit  it. 

Mr.  Collins  ;     We  pi'ay  an  exception. 

The  Witness  ;     It  would  make  no  difference. 

Q.  We  have  had  some  statements  here  by  Mr.  Wetherill 
with  reference  to  the  practicability  of    making   spelter    in 
directly  from  the  ore.     What  was  the  practicability  of  tliiit, 
both  at  the  time  of  the  deed,  and  down  as  late  as  you  want 
to. 

Mr.  Collins  :     We  object  to  that. 

The  Court :     Proceed  and  answer  the  question. 

Mr.  Collins  :  We  object  to  it  ;  it  does  not  cor- 
rectly state  what  Mr.  Wetherill  said,  and  is  not 
rebuttal.     Your  Honor  admits  it  ? 

The  Court  ;     Yes. 

Mr.  Collins  ;     We  pray  an  exception. 

AQ       A.  It  was  practical ;  it  had  been  done  before  the  date  of 
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tlie  deed  ;  the  impure  oxide  from  blast  furnaces  using  ores 
containino;  zinc  had  been  used  for  making  spelter;  we  do 
the  same  to-day,  using  the  impure  oxide  from  our  blast  fur- 
nace for  making  spelter,  just  as  they  did  before  1848.  In 
about  1836  or  1838,  a  process  was  patented  for  using  a 
blast  furnace  to  make  oxide  of  zinc  to  be  used  for  makinir 
spelter.  That  process,  in  my  judgment,  is  perfectly  prac- 
ticable, and  could  be  woi'ked  to-da}'. 

Q.  That  is  known  as  the — 

A.  As  the  Duclos  patent.  10 

Q.   Have  you  a  certified  copy  of  that  patent  here? 

A.   I  have. 

Mr.  R.  H.  McCarter :  We  now  would  like  to 
offer  a  certified  copy  under  the  seal  of  the  Govern- 
ment of  the  Duclos  patent,  that  and  the  drawing 
showing  the  whole  operation,  which  should  be 
marked  Exhibit  Stone  Rebuttal,  No.  1. 
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Mr.  Parker  :  We  object  to  this,  not  because  it 
is  not  rebuttal,  but  because  it  stands  in  the  same 
petition  as  books.  We  should  be  very  glad  to 
have  these  matters  come  in. 

Mr.  T.  N.  McCarter:  I  do  not  think  that  this 
stands  in  the  same  position  as  books.  It  is  a  fact, 
the  allowance  of  a  patent  for  the  process.  It 
seems  to  me  to  be  a  very  different  thing  from  a 
statement  in  a  book.  This  is  an  act  of  the  Gov- 
ernment of  the  United  States  in  issuing  a  patent 
for  a  process,  and  the  fact  that  such  a  process  was 
patented,  shows  that  it  existed. — that  it  was  the 
object  of  a  patent. 

It  is  not  anybody's  statement  that  there  was 
such  a  patent  or  a  book  record  ;  that  there  was  a 
book  record,  that  there  was  such  a  patent,  but  the 
patent  itself.  Just  as  I  would  prove  the  fact  of 
a  suit;  I  would  not  prove  it  by  hearsay,  but  pro- 
duce tlie  record,  and  if  it  becomes  important  to 
show  that  there  was  a  suit  pending  or  in  existence  40 
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at  a  certain  time,  tlie  record  is  the  best  \vay  to 
prove  it.  Thej  have  niidertaken  to  show  that  in 
.1848  there  was  no  way  of  doing  just  what  this 
patent  shows  there  was  a  way  of  doing  and  it  is  com- 
petent. It  is  not  a  book  record  or  a  narration  by 
any  scientific  man,  but  the  official  act  of  the  Gov- 
ernment issuing  a  patent  for  tlie  purpose  of  carry- 
ing into  effect  a  process  to  do  sometliing  which 
the  defendants'  witnesses  liave  said  could  not  be 
done. 

1  am  just  reminded  that  I  am  in  error  when 
1  say  it  was  a  patent  issued  by  the  United  States 
Government,  it  is  an  English  patent  certified  by 
the  proper  certification  ;  I  have  not  seen  it,  but  I 
am  informed  it  is  right. 

The  Court ;  As  I  understand  it,  the  first  time 
this  matter  came  up  in  this  case  was  on  tiie  offer 
of  the  Emrlish  patent  of  1796,  Atkinson's  patent ; 
upon  the  objection  of  the  defendant  I  overruled 
the  evidence  derived  from  that  patent.  Upon  re- 
consideration I  have  very  serious  doubts  whether 
I  was  right  in  overruling  it,  but  they  have  not 
prevailed  upon  me  to  reverse  the  decision  that  I 
then  came  to.  I  thiidc  it  stands,  liowever,  upon 
an  entirely  different  footing  from  books  and  trea- 
tises upon  the  general  subject.  They  partake  far 
more  nearly  of  the  character  of  originial  indepen- 
dent evidence  than  any  book  which  must  be  mere 
hearsay.  But,  as  I  stated,  I  have  not  been  effected 
by  my  doubts  to  the  extent  of  reversing  my  for- 
mer decision,  and  therefore  I  will  exclude  this 
patent. 

Mr.  T.  N.  McCarter:     V^  e  pray  an  exception. 
The  Court  :     You  may  take  an  exception. 


40 
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Q.  Something  wiis  s:nd  by  Professor  Blake,  to  the  effect 
that  it  was  not  until  the  New  Jersey  Zinc  Comjiany  put 
holes  or  openings  in  the  front  of  the  muffle  furnaces  that 
one  was  able  to  produce  white  oxide.  What  have  you  to 
say  as  to  that  ? 

A.  Tiiat  was  done  under  the  Atkinson  process,  when  it 
was  worked  there  were  holes  in  front  of  the  muffle 
for  the  admission  of  air. 

Q.  It  was  not  then  a  new  process  with  the  New  Jersey 
people  ?  iQ 

A.  It  was  not. 

Q.  Is  there  anything  new  in  the  principle  of  leaving  a 
liole  to  make  oxydation  ? 

A.  ISTo,  sir  ;  that  is  as  old  as  metallurgy. 

Q.  What  is  a  common  illustration  of  that,  a  blacksmith's 
forge  ? 

A.  Any  processes  where  air  is  let  in — any  tire-place  will 
admit  air  to  oxidize  the  fuel. 

Q.  Sjm3thing  has  buen  said  by  the  defendant    with  ref- 
erence.to  injury  to  the  retorts.       I  wish  you  would  tell  the  20 
jury  about  the  effect  of  those  ores  upon  retorts  ? 

A.  The  effect  of  any  ore,  an}'  material  on  the  retorts  in 
a  spelter  furnace  is  to  destroy  it  very  rapidly  ;  the  retort 
only  lasts  a  few  times;  we  are  obliged  to  put  some  in  each 
furnace,  and  it  depends  moi'e  on  the  care  of  the  men  work- 
ing tiie  furnaces  than  on  the  chai'actei'  of  the  material 
Worked.  A  cureless  furnace  man  who  does  not  keep  the 
heat  even  in  the  different  parts  of  the  furnace  can  break 
down  all  the  I'etorts  in  it  in  a  very  short  time.  The  cliar- 
acter  of  the  ore  being  worked,  of  couise,  is  important  to  a  30 
certain  extent,  bnt  not  nearly  as  nmch  as  the  care  of  the 
workman  in  attending  to  it.  We  find  in  working  the  oxide 
of  zinc  that  as  a  rule  our  i-etorts  last  about  thirty  days  ;  the 
oxide  that  we  oi'dinaiily  work  contains  about  one  pei'  cent, 
of  manganese,  and  one  per  cent,  of  iron,  and  with  that  they 
last  about  thirtv  davs,  and  with  more  impure  oxide  wetind 
they  last  just  about  as  long. 

Q.  Have  you  looked  at  that  broken  retort  there? 

A.   I  have. 

•iu 
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Q.  What,  from  your  experience,  would  yon  say  was  the 
cause  of  that  fracture  ? 

A.  That  has  been  overheated  in  the  furnace — carelessness 
of  the  workman.  I  have  seen  hundreds  of  retorts  go  the 
same  way  in  our  own  furnaces,  working  oxides. 

Q,  AVithout  any  sensible  amount  of  manganese? 

A.  Where  there  was  not  over  one  and  a  half  per  cent,  of 
manganese  in  the  material. 

Q.  Have  you  ever  made  spelter  from    oxide   containing 
,Q  any  appreciable  amount  of  manganese? 

A.  We  have  made  spelter  from  oxide  containing  ten  and 
a  half  per  cent,  of  manganese,  and  seven  per  cent,  of  oxide 
of  iron. 

Q.  Successfully  ? 

A.  Successfully,  and  our  retorts  stood  as  well  as  usual. 

Q.  Does  the  red  oxide  that  is  found  in  that  neighbor- 
liood  contain  manganese  ? 

A.  It  does. 

Q.  What  effect  would  the  manganese  in  red  oxide    have 

OQ  upon  retorts,  therefore  speaking  with  reference  to  the  effect 

that  the  same  amount    of   manganese   in    silicate   of   zinc 

would  have? 

A.  1  should  expect  it  to  have  rather  more  effect. 

Q.  In  what  way  ? 

A.  More  destructive  effect  I  should  say. 

Q.  That  is,  in  the  red  oxide  it  would  have  more  effect  ? 

A.  Yes,  sir. 

Q.  Why? 

A.  I  presume  it  would  combine  directly  with    the   clay 
OQ  of  the  retort;  with  the  silicate  there  would  be   silica  there 
to  combine  with  the  manganese,  so  tiiat  it  would  not  affect 
the  retoi't  as  much. 

Q.  Just  explain  that,  if  you  can,  a  little  more  fully  ? 

A.  Well,  it  is  difficult  to  find  an  illustration.  If  there 
is  nothing  there  for  the  manganese  to  combine  witli  but 
the  retort,  it  will  combine  with  the  retort,  and  eat  holes  in 
it ;  if  there  is  something  else  nearer  to  it  than  the  retort  to 
combine  with,  it  will  combine  with  that  and  make  a  com- 
pound which  will  not  attack  the  retort. 
^Q       Q.  And  that  something  it  would  combine  with  is— 


10 


14S0 
A.  Is  the  silica  in  the  silicate  of  zinc. 
By  the  Court : 

Q.   What  wonld  it  combine  with  in  the  retort? 

A.  AVith  the  silica  of  the  clay  ;  it  will  combine  with  the 
free  silica  from  the  silicate  of  zinc,  in  preference  to  com- 
bining with  the  silica  in  the  clay  which  isalread}'  combined 
with  allnmina. 

Q,  Is  there  any  difference  between  hydrated  and  anhy- 
drous silicate,  than  between  carbonate  and  red  oxide  of 
zinc  as  materials  for  the  manufacture  of  spelter  ? 

A.  No  more. 

Q.  What  is  the  difference  in  each  case  ? 

A.  The  hydrated  silicate  of  zinc  after  being  calcined,  is 
porous ;  the  carbonate  of  zinc,  afterbeing  calcined  is  porous  ; 
the  anhydrous  silicate  and  the  red  oxide  are  both  dense 
materials  and  are  not  altered  by  lieat.  The  diffei'ence  be- 
tween the  anhydrous  and  hydrated  silicate  and  between  the 
carbonate  and  oxide  are  of  the  same  kind  ;  the  denser  ma- 
terial reduces  more  slowl}'^  in  the  furnace  than  a  spongy 
one. 

Q.  How  is  the  iron  in  the  ores  ;  is  that  injurious  ? 

A.  About  the  same  as  manganese,  there  is  very  little 
difference. 

Q.  Are  you  familiar  with  the  early  analj^sis  of  willemite, 
back  in  1824  ? 

A.  I  am. 

Q.  I  mean  of  this  willemite  ? 

A.  The  willemite  of  this  locality. 

Q.  Just  give  us  the  VanUxem  &  Keating  analysis  of 
willemite  ? 

Mr.  Parker  :     We  have  had    this  once   before, 
we  had  it  on  the  direct  examination  of  Mr.  Stone. 

Mr.  R.  H.  McCai'ter :     I  think   not,    not    this; 
we  had  the  franklinite  analysis. 

Mr.  Griggs :     It  won't  take  a  moment  to  get  it 
again,  although  I  don't  think  we  had  it.  40 
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The  Court  :     Probably  it  will  be  shorter  to  take 
it  again. 

A.  YanUxem  &  Keating  made  two  analysis  of  willernite. 
The  iirst  was : 

Silica,  25.44 

Oxides  of  iron  and  manganese,  6.50 

Oxide  of  zinc,  68.06 

The  second  one  was  : 

10  Silica,  25.00 

Oxide  of  Iron,  0.67 

Oxide  of  manganese,  2.66 

Oxide  of  zinc,  71.33 

Q.  Did  they  also  give  analysis  of    red    oxide — are    there 
early  analysis  of  red  oxide  ? 

A.  There  are  two  that  I  know  of  before  1848. 

Q,  Let  us  have  them. 

A.  The  first  was  by  Bruce,  it  was : 

Oxide  of  iron  and  manganese,  8  per  cent. 

20  Oxide  of  zinc,  92       "  • 

The  second  one  was  by  Berthier  : 

Oxide  of  manganese,  12  per  cent. 

Oxide  of  zinc,  88       " 

Mr.  Collins  i     We  have  had  that. 

Mr.  R.  H.  McCarter  :  Yes.  I  think  we  did 
have  this  last  one,  but  I  have  forgotten  it.  That 
is  all. 


30 


Cross-examination  by  Mr.  Parker  : 


Q.  I  want  to  know  whether  you  want  to  take  back  your 
evidence  which  you  gave  when  you  were  first  called,  that 
the  franklinite  must  be  removed  in  order  to  make  metallic 

zinc  1 

A.  Directly  in  the  Belgian  furnace,  I  say  that  still. 

Q.  Do  you  mean  to  say  that  if  this  ore  was  put  up  in 
the  Belgian  furnaces  commercially  it  would  break  up  so 
^  many  retorts  that  it  would  not  be  commercial  I 
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A.  Certainly,  that  is  what  I  said  in  the  first  phice. 

Q.   Now,  sir ;  how  much  experiment  did    3'ou    try    with 
the  silicates  alone  taken  out  of  this  ore  '( 

A.   We  never  had  perfectly  pure  silicate  ;  we   separated 
as  much  of  the  franklinite  as  possible. 

Q.  Please  answer  my  question  ;  how  much  of  an  experi- 
ment did  yon  try  ? 

A.  At  different  times;  perhaps,  three  or  four  weeks. 

Q.  Can  you  give  tlie  specific  amounts  that   you   put    in, 
and  your  yield,  to  show  how  it  compared  with  your  product  10 
with  the  others  ? 

A.  I  can  on  a  run  of  ten  days,  I  cannot    on    all    the    ex- 
periments they  tried. 

Q.  You  cannot  tell    on    all    the   experiments   you  have 
tried  ? 

A.  No. 

Q.  Mr.  Stone,  which  reduces  easier,  oxide  of  zinc  or  sili- 
cate of  zinc,  at  the  lower  heat  ^ 

A.  I  think  there  is  very  little  difference   in    my    experi- 
ments. 20 

Q.  Have  you  tried  them  ? 

A.  I  have  tried  them,  comparing  in  spelter  furnaces. 

Q.  Red  oxide  of  zinc? 

A.  No ;  not  red  oxide   of    zinc,    but    the   impure    oxide 
from  blast  furnaces. 

Q.  Did  you  in  your  direct   testimony  say    that    this    ore 
could  be  used  in  an  ordinary  blastfurnace? 

A.   For  many  years. 

Q.  Did  you  ever  try  it  at  these  works  in  a  blast   furnace 
for  making  zinc?  30 

A.  I  have  not. 

Q.  Did  you  ever  see  the  Duclose  process  tried  ? 

A.  I  never  have. 

Q.  Did  you  ever  hear  of  its  being  tried  ? 

A.  I  don't  think  I  ever  have. 

Q.  Have  you  ever  had  trouble  in   your   speigle   furnace 
b}'  having  too  much  zinc  in  the  ore  ? 

A.  I  have. 

Q.   What  was  the  effect? 

A.  If  you  get  too  much  in  the  lower  part  of  the  furnace   40 
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it  chills  some  of  the  liearth  ;  it   sonictiiiies    causes    a   good 
deal  of  trouble  to  remove  it. 

Q.  Do  yon  mean  to  say  it  makes  a  covering  over  your 
whole  furnace  and  stops  your  draught? 

Q.  No  ;  we  never  had  it  as  bad  as  that ;  it  chills,  1  say, 
in  the  hearth,  and  it  is  hard  to  get  the  blast  through  ;  it 
requires  more  fuel  and  costs  much  more. 

Q.   Have  you  ever  had  a  salamander  ? 

A.  We  never  had  a  salamander. 
iQ       Q.  Yon  never  had  a   salamander   so    that  your    furnace 
had  to  be  taken  down  ? 

A.  No,  sir. 

Q.  You  have  heard  of  its — 

A.  I  have  heard  of  such  a  thing,  both  where  there  was 
and  where  there  was  not  zinc. 

Re-direct : 

Q.  A  reference  was  made  as  to  whether  you  evei-   heard 
20  of  the  Dnclose  process  being   practically    used?     Do   you 
know  of  a  process  similar  to  the  Dnclose  process    that   has 
been  prepared  for  you  ? 

Mr.  Collins :  This  is  objected  to  as  leading  and 
not  being  competent. 

The  Court;  I  think  it  would  be  competent  if 
he  knew  of  a  process  similar  to  the  Dnclose. 
That  is  the  extent  to  which  it  can  go. 

30       A.  There  is  a  very  similar  process  in  use  in  the  — 

Mr.  Collins  :     One  moment. 

By  the  Court ; 

Q.  That  you  have  seen  ? 

A.  I  have  not  personally  seen  it ;  I  know  of  it  from  per- 
sonal accounts  of  those  who  have  seen  it. 

The  Court ;     Well,  they  do  not  seem  to  object 
40  fc  it. 
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Mr.  Collins :     1  thought  the    question    was   ob- 
jected to.     I  do  object. 

The  Court :  Repeat  the  question.  Do  you 
know  what  the  question  is  ? 

The  AVitness  ;  You  will  have  to  ask  the  ques- 
tion again. 

Further  re-direct :  jq 

Q.  Wiiat  is  this  pi-ocess  you  have  just  referred  to  ? 

Mr.  Griggs  :     Objected  to. 

The  Court :  You  asked  him  if  he  knew  of  one 
prepared  ? 

Q.  Answer  the  question  ? 

A.  I  prepared  plans  showing  the  same   as    Duclose,   be- 
fore I  ever  saw  the  patent.     I  had  plans  all  made   for   the  20 
plant  and  got  an  estimate  for  it.     For  reasons  which    I    do 
not  know,  the  company  changed  their  mind  as  to    building 
it.     The  plans  are  still  at  the  works. 

Q.  What  were  your  figures  on  any  of  these  ten  days'  ex- 
periments that  Mr.  Parker  spoke  of  ? 

Mr.  Parker  ;     We  did  not  ask  him. 

Mr.  R.  H.  McCarter ;  You  asked  him  if  he 
could  give  his  figures,  and  he  said  for  ten  days.       c,,\ 

Mr.  Parker ;     I  did  not  ask  him  for  them. 

Mr.  R.  H.  McCarter  :  I  think  I  have  a  right 
to  ;  I  tliiid':  you  have  given  me  the  right  to. 

Mr.  Parker  :     We  object. 

The  Court :  I  think  you  have  given  him  the 
right  to  ask  it,  but  I  do  not  see  that  it  is  import- 
ant. 4^Q 
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A.  We  used  between  600  and  700  pounds  of  ore,  and 
got  a  yield  of  22  to  26  per  cent.  The  ore  contained  35 
per  cent,  of  metallic  zinc,  35  and  a  fraction.  Wlien  we 
started,  the  retorts  were  old,  and  at  the  end  of  ten  days 
neither  showed  any  sign  of  corrosion  that  could  be  noticed. 

Re-cross  examination  : 

m 

Q.  You  ran  only  600  pounds  in  ten  days  ( 
10       A.  In  two  retorts. 

Q.  Only  two  retorts  ? 

A.  Yes. 

Q.  And  got  out  125  pounds  of  zinc? 

A.  We  had  a  150  odd,  I  think. 

Q.  How  long  do  you  generally  run  retorts ;  how  long  is 
their  average  light  in  a  furnace? 

A,  About  thirty  days. 

Q.  And  all  you  say  is  that  those  two  had  not  gone  in  ten 
days  ? 
20        A.  These  two  had  been  in  use  some  time  before,  I  don't 
know  exactly  how  long,  and  at  the  end    of   ten   days   they 
were  still  in  good  condition  to  use. 

Q.  You  don't  know  how  long  they  had  been  used  be- 
fore ? 

A.  I  could  not  say  ;  I  know  they  had  been  used  for  some 
days. 

Mr.  Parker  :     I  believe  that  is  all. 

30 

THOMAS  QUINN,  re-called  for  the  plaintiff  in  rebut- 
tal. 

Direct  examination  by  Mr.  R.  H.  McCarter ; 

Q.  You  have  been  sworn  before  ? 
A.  Yes,  sir. 

Q.  Did  you  ever  make  any  spelter  from  these  ores  ? 
4.0       A.  Yes,  sir. 
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Q.   When? 

A.  Some  twenh'-four  yeai's  ago  I  worked  this  ore. 

Q.  Just  tell  us  now,  what  you  did  ? 

Objected  to  as  not  rebuttal. 

Mr.  E.  H.  McCarter;  Mr.  Qninn  was  put 
aside  before,  because  it  was  proper  for  rebuttal. 

The  Court ;     Proceed,  I  will  take  it. 

10 

Mr.  Collins  :     We  pray  an  exception. 
The  Court :     Take  exception. 

Q.  Tell  us  now  your  experience  in  making  spelter  twen- 
ty-four years  ago  ? 

A.  We  worked  these  ores  some  two  months  twenty-four 
years  ago,  and  it  worked  to  satisfaction. 

Q.  What  kind  of  ore  was  it  ? 

A.  Green  ores.  20 

Q.  Now,  let  us  hear  about  that  again  ? 

Mr.  Parker  :     We  object ;  it  is  1871. 

Mr.  R.  H.  McCarter  :  We  propose  to  prove 
by  Mr.  Quinn,  the  evidence  being  uncontradicted, 
tliat  the  spelter  process  has  not  been  modified 
since  long  before  1848,  and  in  1868  they  made 
spelter  from  this  very  ore. 

30 

The  Court  :  As  I  have  already  ruled  this  evi- 
dence admissible,  I  don't  see  any  use  for  any  fur- 
ther argument. 

Mr.  Parker  :  It  was  admitted  and  fullv  exam- 
ined  upon  on  page  797,  &c. 

The  Court :  If  it  had  been  taken  before,  don't 
repeat  it. 

Mr.  R.  M.  McCarter  :     I  don't  recall  that  fact.   40 
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The  Court :     Refer  to  tliat  page  ? 

Mr.  Parker  :     I  refer  to  page  797,  to  page  799. 
I  withdraw  iny  objection,  and  he  went  ahead. 

Mr.  R.    H.    McCarter :      The   question    as  to 
whether  they  made  spelter  was  not  answered. 

The  Court :     How  does  it  become  rebuttal  ? 

10  Mr.  R.  H.  McCarter:     Because,  they  have    of- 

fered any  amount  of  evidence  that  it  is  impossible 
to  do  it. 

The  Court :     If  you  think  there    is   any   doubt 
about  it  you  may  go  on. 

The  Court :     What  kind  of  ore  is  this? 


20 


A.  Green  ore. 

Q.  And  what  kind  of  furnace  was  it? 

A.  Smelting  furnace. 

Q.  Now,  tell  us  about  the  life  of  a  retort,  what  injures 
them  most  in  your  experience.  How  long  have  you  been — 

A.  Hard  firing  in  it. 

Q.  How  long  have  you  been  making  zinc  in  a  zinc  fur- 
nace ? 

A.  Well,  I  have  been  around  them    for  the   last   thirty 

years. 

Q.  And  what,  in  your  experience,  is  the  most  injurious 
to  retorts  ? 

A.  Hard  firing,  reckless  tiring.  A  man  lets  his  lire 
down  too  low,  and  it  burns  in  white  spots,  which  is  sure  to 
take  the  retorts,  just  as  that  there.  (Referring  to  a  retort 
in  court.) 

Q.  Have  you  examined  that  retort  ? 

A.  I  have  ;  it  is  not  the  fault  of  the  charge  that  was  in 
that  retort ;  it  is  the  fault  of  the  fire. 
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Cross-examination  by  Mr.  Parker  ; 

Q.  Were  not  you  asked  about  this  in  tlie  beginning  of 
this  case,  about  this  spelter  making? 

A.   Yes,  sir. 

Q.  Were  yon  not  asked  wliether  you  ever  saw  it  done 
before  or  since,  and  didn't  3'ou  say  it  was  done  as  iate  as 
twenty  3^ears  ago,  and  done  here  a  couple  of  months  ago? 

A.   Well,  it  has  been — 

Q.   Didn't  you  say  so?  -.^j 

A.  Yes,  sir;  and  it  has  been  done. 

Q.  And  didn't  you  say  yon  ran  it  along  about  fourteen 
days  and  stopped  again  ?  . 

A.   Fourteen  shifts  we  ran  it  along. 

Q.  Lately? 

A.  Lately.  That  is  what  we  call  a  day  ;  we  have  to 
work  twenty-four  a  day. 

Q.  Didn't  you  say  you  did  not  measure  the  product? 

A.  No,  sir  ;  nor  didn't  ask  no  questions  about  it. 

Q.   You  did  say  so  ;  you  didn't  measure  the  product  ? 

A.  No,  sir. 

Q.  And  you  only  ran  a  little  while  twenty  or  twenty- 
four  years  ago  ? 

A.  Ran  two  months. 

Q.  And  then  stopped  ? 

A.  And  then  stopped. 

Q.  And  you  don't  know  what  the  success  of  it  was? 

A.  I  don't  know  anything  else,  unless  they  had  too 
much  of  this  zinc  oxide  on  hand  through  the  yard  ;  liad  no 
place  to  store  it. 

Q.  You  don't  know  anything  about  it  ? 

A.  Did  you  ever  know  a  firm  to  tell  the  reason  they 
should  stop. 

Q.  Then  you  don't  know  ? 

A.  They  should  tell  me  it  paid  them,  and  1  go  and  tell 
somebody  ehse,  and  we  would  look  for  a  ten  percent,  raise. 

Q.  You  don't  know  anything  about  it  then  ? 

A.  I  don't,  unless  thej  had  too  much  of  this  yellow  ox- 
ide in  the  yard  stored  up. 

Q.  You  don't  know  that,  do  you  ?  j^^ 
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A.  I  know  they  had  too  iiiueh  of  that. 

Q,  And  they  could  have  taken  that  and  made  it  in- 
to spelter  at  any  time  ? 

A.  Certainly  ;  they  are  working  some  of  that  into  spel- 
ter now. 

Q.   You  are  not  working  np  any  ore  now  ? 

A.  No,  sir, 

Q.  And  when  you  did  do  it  you  didn't  know  whether  it 
was  anything  more  than  an  experiment,  did  you  ? 

A.  I  didn't  go  to  the  office  and  ask  what  they  were  put- 
ting me  to  do  this  for,  whether  it  was  for  an  experiment  ; 
they  might  say  1  want  to  know  too  much  ;  it  was  time  to 
root  that  fellow  out. 
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WILLIAM  J.  L  KIMBLE  re-called  for  the  plaintiff  in 
rebuttal. 

Direct  examination  by  Mr.  T.  N.  McCarter : 

Q,  There  has  been  evidence  given  here  of  a  suit  by  the 
New  Jersey  Zinc  Company  against  yourself  and  the Biistol 
Franklinite  Company  in  1863,  do  you  remember  the  min- 
ing to  which  that  suit  referred  ? 

A.  Yes,  sir  ;  I  do. 

Q.  Under  whom  was  that  mining  carried  on  ;  who  was 
the  superintendent  of  the  mining? 

A.  A  fellow  by  the  name  of  Wilson. 

Q.  You  worked  under  him  ? 

A.  I  worked  under  him. 

Q.   Did  Wilson  himself  work  there? 

A.   He  was  there  ;  yes,  sir. 

Q.  And  how  long  did  you  work  there? 

A.  Four  or  live  days. 

Q.  And  did  you  stop  ? 

A.  Well,  we  were  enjoined,  is  the  reason  we  stopped. 

Q.  Did  you  ever  resume  the  work  ? 

A.  We  did  not. 
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Q.  Who  composed,  or  were  members  of  the  Bristol 
Frankliiiite  Company,  do  you  know  ? 

A.  No,  sir  ;  I  do  not. 

Q.  To  whom  did  you  report,  or  from  whom  did  you  re- 
ceive orders  ? 

A.  Wilson. 

Q.   What  was  his  first  name  ? 

A.  E.  Wilson. 

Q.  Where  did  he  live  ? 

A.  Philadelphia,  1  believe.  10 

Q.    Do  you  know  under  what  authority  he  worked  ? 

A.  Well,  the  letter  he  wrote  to  me  was  under  the  Curtis 
authority. 

Q.  After  that  injunction  was  served  Mr.  Wilson  never 
resumed  working  there  that  you  know  of? 

A.  No,  sir. 


Cross-examination  by  Mr.  Thompson. 

Q.  Why  didn't  you  resume,  Mr.  Kimble  ? 
A.  Well,  we  were  too  poor  to  fight  it. 

Mr.  R.  H.  McCarter  :     That  is  all. 

The    Court :     The    plaintiffs   rest.     Does    that 
close  the  case  ? 

Mr.  Collins  :     No,  sir.     We  want  to  read  a  part 
of  that  bill  that  they  did  not  read. 
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Mr.  Parker:  Turning  to  the  bill  by  the  New 
Jersey  Zinc  Company  against  the  New  Jersey 
Franklinite  Company  in  1857,  I  turn  to  one  alle- 
gation on  page  14,  folio  52.  The  charge  was, 
"That  the  New  Jersey  Franklinite  Company  make 
no  use  whatever  of  the  franklinite  ore  which  they 
obtained  from  the  said  opening,  but  leave  the 
same  lying  on  the  surface,  scattered  around  in  all 
directions,  their  sole  object  seeming  to  be  to  dig 
and  mine,  and  use  zinc  ore,  which  is  the  property  40 
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of  your  orators,  and  convert  it  to  their  own  use, 
under  the  pretence  that  the  said  opening  contains 
notliing  or  nearly  nothing  but  franklinite,  and 
that  therefore  they  had  a  riglit  to  mine  and  use 
tlie  products  thereof;  whereas,  your  orators 
charged  the  truth  to  l>e  tliat  zinc  ore  is  tlie  pre- 
dominating ore  in  said  opening,  or  at  least  con- 
stitutes a  very  large  proportion  of  the  ore  there, 
and  that  the  said  New  Jersey  Franklinite  Com- 
■iQ  piiiiy  have  no  right    whatever    to    dig   and    mine 

therein." 

I  likewise  desire  again  to  offer  to   your   Honor 
and  the  iurv  to  read  the  evidence  of  John  Geor2;e, 

■If  *■  - 

taken  in  this  case,  in  the  old  case,  in  wiiich  his 
affidavit  was  produced.  It  seems  to  me  to  be- 
come now  relevant  on  their  producing  his  affi- 
davit taken  in  that  case,  seemingly  to  contradict 
liim,  and  the  claims  of  the  bill  to  show  what 
claims  they  put  in  by  his  evidence  in  the  other 
OA  case.     I  have  the  original  evidence  here  from  the 

Court  of  Chancery. 

Mr.  Grigsfs :  I  object  to  that. 

The  Court :  I  will  exclude  that. 

Mr.  Parker  ;     I  respectfully  pray  an  exception. 

The  Court  :  Pray  an  exception. 
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Mr.  Parker:  I  desire  now,  if  your  Honor 
please,  to  turn  to  the  answer  of  Charles  W.  Trot- 
ter, tiled  in  1877  or  1878,  to  the  bill  of  coniplaijit 
of  the  New  .Jersey  Zinc  Company,  as  contained 
on  page  540,  line  35,  to  page  543,  line  2. 

Mr.  T.  N.  McCarter  :     These  do    not   seem    to 

me  to  qualify  or  explain  in  any  way  the   parts    of 

the  answer  I  read.     These  are  statements   of   the 

amount  and  kind  produced,  less  than  the  analysis 

^Q  of  franklinite. 
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The  Court :  What  is  the  object  of  reading 
from  hue  20  on  page  540  ? 

Mr.  Parker;  I  did  not  say  line  20,  sir;  I  be- 
gan at  line  30. 

The  Court:  Well,  you  may  read  that,  where 
it  begins  that  they  claim  to  be  the  owners  of  the 
franklinite  ore. 

Mr.  Parker:  Line  3",  page  540.  "That  the 
complainants  claim  to  be  the  owners  of  the  frank- 
linite ore  mined  by  defendant,  because  of  its 
being  mechanically  associated  with  a  small  pro- 
portion of  willemite,  is  not  justified  by  a  true 
construction  of  said  deed  from  said  Fowler  to 
the  said  company;"  shall  I  go  on,  sir? 

Mr.  T.  N.  McCarter  :  I  object  to  the  balance  ; 
it  is  a  mere  statement  as  to  the  character  of  the 
ore,  and  in  no  way  qualifies  the  statements  he 
made  as  to  the  products  of  the  ore  which  he 
mined,  and  which  is  all  we  put  in. 

The  Court :  I  do  not  see  an}'  praticability  to 
to  the  rest  of  it. 

Mr.  Parker:  I  think  your  Honor  certainly 
would  admit  page  542,  line  32? 

The  Court :     Yes  ;  I  will  admit    that   last   sen-  30 
tence. 

Mr.  Parker :  Allow  me  an  exception  to  the 
exclusion  of  the  portion  between  that  which  I 
read,  and  down  to  page  542,  line  40.  "  And 
defendant  says  that  at  that  time  the  franklinite 
was  universally  considered  an  iron  ore,  for 
although  it  was  known  to  contain  silicate  of  zinc, 
as  no  process  was  then  known  by  which  it  could 
be  reduced,     the    silicate    was    considered    of    no   ^o 
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value,  but  rather  a  hindrance  to  the  successful 
working  of  the  said  franklinite  ore  as  an  ore  of 
iron,"  Now,  sir  ;  I  desire  to  read  also  on  page 
545,  line  12.  "But  the  defendant  asserts  and 
charges " — 

Mr.  T.  N.  McCarter  :     We  object. 

The  Court:  This  from  Hne  12  to  20,  1  think, 
would  be  admissible. 

Mr.  Parker :  "  This  defendant  asserts  and 
charges  the  truth  to  be,  that  in  that  part  of  the 
westerly  branch  of  said  vein  on  which  this  defend- 
ant has  been  mining  ore,  there  is  not  a  particle 
of  red  oxide  of  zinc,  and  a  very  little  silicate  of 
zinc,  but  the  ore  which  was  being  mined  and  re- 
moved by  this  defendant  when  the  bill  in  this 
cause  was  being  tiled,  was  and  is  franklinite  ore, 
such  as  has  usually  and  universally — save  by  the 
complainants,  been  known  and  designated  as 
fi-anklinite." 

Your  Honor,  I  suppose,  will  not  allow  me  to 
read  the  statement  in  the  Taylor  case  as  contained 
in  the  two  previous  pages,  543  and  544.  I  offej- 
the  answer  as  a  wliole,  and  would  like  to  read 
that  part ;  the  statement  that  the  Taj'lor  case  had 
been  adjudicated. 

Mr.  T.  N.  McCarter  :     We  object. 

The  Court ;  I  do  not  think  the  statement  in 
the  answer  that  there  had  been  an  adjudication 
could  have  any  effect  in  this  case. 

Mr.  Parker:  We  pray  an  exception.  Now, 
sir,  I  pass  to  page  670,  line  18.  This  has  already 
been  put  in  evidence  by  us.  The  answer  of 
Charles  W.  Trotter  to  the  bill  of  complaint  of 
the  New  Jersey  Zinc  and  Iron  Company.  Noth- 
ing was  read  from  that,  sir,    l)ut    they   read  from 
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other  answers,  and  lie  was  one  of  the  defending 
parties,  and  it  was  put  in  evidence  by  ns,  and 
under  the  precedent  made  by  them  I  supposed  we 
had  to  read  especially  what  we  want    to    rely   on. 

Mr.  T.  N.  McCarter:  I  don't  think  the  Court 
would  allow  us  to  read  it. 

Mr,  Parker  :     We  are  offering  this. 

Mr.  Griggs  ;  We  object  to  it  as  not  proper  re- 
buttal, and  not  competent  anyhow. 

The  Court :  I  offer  to  read  page  670,  line  17, 
of  the  answer  of  Charles  W.  Trotter  of  1882,  to 
page  672,  line  18. 

Mr.  T.  N.  McCarter:  We  object;  we  did  not 
read  any  of  Mr.  Trotter's  answer  at  all  on  the  re- 
buttal. 

The  Court  :  How  did  this  record  come  in,  this 
particular  one  ? 

Mr.  Parker :  This  is  the  boundary  case,  whei-e 
they  tiled  their  bill  to  settle  the  title  of  the 
parallelogram,  in  which  they  alleged  that  they 
were  mining  franklinite  ore  on  the  parallelogram. 
I  offer  this  to  show  that  we  did  also  ;  they  were 
searciiing  for  red  zinc  ore  on  the  north  part  of 
the  hill.  They  read  no  part  of  this  answer,  sir  ; 
they  read  the  answer  of  the  Franklinite  Zinc  & 
Iron  Company,  and  of  Curtis. 

The  Court  ;  I  do  not  see  what  effect  Mr. 
Trotter's  statement  here  can  have  in  any  way. 
He  is  your  predecessor  in  title? 

Mr.  Parker :  Yes,  sir.  It  shows  our  claim 
made  at  that  time,  and  that  with  full  notice  of 
that  claim  the  settlement  was  made  between  them 
and  him.  ^n 
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The  Court:  Anything  that  would  tliroM'  h'glit 
upon  what  the  controversy  was  there  you  may 
read. 

Mr.  T.  N.  McCarter  ;  That  would  be  proper 
on  original  evidence,  but  that  is  all  gone.  And 
we  offered  on  rebuttal  to  their  evidence  the  state- 
ments that  the  answer  of  Curtis  and  the  Frank- 
Hnite  Steel  &  Zinc  Company,  that  the  mining  we 
did  tliere  was  for  zinc.  If  this  was  competent,  it 
was  competent  on  their  direct  evidence. 

The  Court :  Undoubtedly,  but  it  is  in  the  bill. 
All  this  record  is  in  to  the  extent  of  its  applica- 
bility of  the  case,  and  the  Court  will,  as  it  did  at 
the  last  trial,  stop  counsel  from  using  it  in  a  way 
that  it  does  not  deem  applicable;  and  you  very 
properly,  I  think,  have  indicated  what  you  pro- 
pose to  use,  and  I  think  it  very  properly  should 
be  done  before  the  sunjming  up  begins.  Pie  now 
offei'S  it,  and  yon  say  it  is  out  of  time.  I  admit, 
if  it  was  originally  offered,  it  is  out  of  time,  and 
if  you  object  1  shall  say,  Mr.  Parker,  you  must  re- 
frain from  using  that  until  you  come  to  summing 
up. 

Mr.  T.  N.  McCarter  :  I  object  to  it,  not  only 
that  it  is  out  of  time,  but  that  it  did  not  in  any 
way  influence  oui-  rebutting  case. 

30  The  Court ;     Of  course  not,  because  it  was   in 

before  your  rebutting  case. 

Mr.  T.  N.  McCarter;  I  would  like  to  have 
this  settled  now  by  the  Court,  as  to  whether  it  is 
proper  for  him  to  use  it  on  summing  up.  1  say 
tliat,  whether  it  is  in  time  or  out  of  time,  it  does 
not  in  any  way  rebut  the  statement  in  the  other 
answers  which  we  put  in.  If  what  we  put  in 
there  opens  the  door  for  all  Mr.  Trotter  claims  in 
^0  his  answer,  it  seems  to  me  it  is  a  very  wide  depart- 
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lire  frem  the  ordinary  rules  of  rebuttal  and    sur- 
rebnttal. 

The  Court :  I  do  not  think  there  is  anything 
in  the  objection  that  this  is  not  in  answer  to  the 
rebutting  evidence,  because  it  was  in  evidence  be- 
fore the  rebutting  evidence  was  introduced,  and 
the  only  question  is  whether  it  is  now  proper  to 
indicate  what  is  to  be  used  of  this  evidence.  1 
think  it  is  proper  to  show  anything  in  tlie  bill  or  .  „ 
answers  which  indicate  the  real  contest  which 
was  settled  by  the  agreement.  That  is  the  way  I 
admitted  this  evidence  before,  and  the  only  way, 
as  I  recollect  it  now.  Anything  that  would  show 
what  the  contest  was  with  respect  to  this  vein 
and  its  h^cation  and  boundaries.  You  may  read  it. 

Mr,  Parker:  Well,  the  part  I  think  I  would 
read  is  from  page  670,  line  17,  to  page  672,  line 
17  about. 
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The  Court  :     Go  on,  read  that  paragraph. 


Mr.  Parker  :  (Reading.)  "And  this  defend- 
ant has  no  particular  information  by  whom  or  how 
soon  openings  were  made  in  the  northerly  part  of 
Mine  Hill,  but  he  denies  that  any  openings  were 
there  made  under  or  claiming  title  by  virtue  of 
said  deed  in  said  bill  alleged  for  franklinite,  and 
he  says  that,  on  the  contrary,  all  the  mining  that 
was  carried  on  by  any  of  the  said  companies  in  30 
the  said  hill  was  in  pursuit  of  zinc  ore  until  the 
year  1877  ;  that  the  ore  at  iirst  specially  desired 
by  said  companies  was  red  oxide  of  zinc,  which 
alone  at  the  time  of  said  conveyance  was  con- 
sidered to  be  zinc  ore,  and  that  he  is  informed 
and  believes  that  some  little  mining  was  done  on 
the  north  part  of  Mine  Hill,  in  search  of  said  red 
oxide  of  zinc,  but  with  such  small  success  tliat  the 
mining  was  abandoned — nothing  being  found  ex- 
cept franklinite,  which  at  that  time  was  useless  to   40 
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the  trade,  no  cheap  process  of  reduction  having 
been  discovered. 

And  this  defendant  says,  that  in  fact  said 
franklinite,  althon<yh  not  known  as  zinc  ore, 
and  distinguished  therefrom  in  said  deeds,  and  al- 
though the  same  did  not  pass  under  the  denomina- 
tion of  zinc  ore  therein,  nevertlieless  contained  a 
large  amount  of  zinc  in  chemical  combination, 
mostly  of  silicate  of  zinc,  and  at  years   after   said 

jQ  deed  a  new  process  of  reduction    was   discovered, 

whereby  said  franklinite  became  valuable  as  a 
zinc  ore,  and  that  the  same  was  thereupon  claim- 
ed as  such  by  the  New  Jersey  Zinc  Company  un- 
der their  deed  for  zinc  ores  in  all  the  tracts  where- 
in zinc  ores  were  conveyed  to  them  as  aforesaid, 
and  that  under  such  claim  they  recently  attempt- 
ed to  carry  on  the  mining  of  franklinite  on  the 
north  part  of  Mine  Hill,  where  they  had  a  right 
to  mine  for  zinc  ore  under  their   deeds   for   zinc 

20  ores,  but  had  no  right  to  take  and  convert   frank- 

linite. 

And  this  defendant  says  that  their  claim — " 

Mr.  T.  N.  McCarter  :  I  object  to  any  further 
reading. 

Mr.  Parker :  I  offer  to  read  to  page  672, 
line  19. 
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The  Court :  That  is  a  statement  of  evidence, 
not  a  statement  of  claim.  What  I  want  to  get  at 
is,  what  is  the  claim  of  the  contending  parties 
showing  what  contest  there  was  in  that  case  that 
was  settled,  settling  up  that  contest. 

Mr.  T.  N.  McCarter  :  Nothing  was  settled  ex- 
cept the  location  of  the  boundary. 

Mr.  Parker  :     Then,  your  Honor  does  not   per- 
^Q  mit  that  part  ? 
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The  Court :  I  think  you  ought  not  to  read 
that  which  is  merely  a  recital  of  evidence. 

Mr.  Parker  :     Page  672,  line  2  to  line  19. 

The  Court :     Yes. 

Mr.  Collins  :     We  except. 

Mr.  Parker  :     Now,  I  will  turn  to   Mr.    Curtis' 
answer  that  was  taken  there,    at    page    654 ;  they   10 
read  part  of  it.     How  far  did  you  go  there  ? 

Mr.  McCarter  :  I  will  show  you  in  a  moment. 
I  began  on  page  653,  folio  20,  and  read  down  to  654, 
folio  20. 

Mr.  Parker:  They  went  all  the  way  then,  the 
whole  of  it. 

Mr.  McCarter  :     Down  to  the  words  "  northern  _  „ 
half  of  Mine  Hill." 

Mr.  Parker :  1  did  not  remember  that  you 
went  as  far  as  that,  I  desire  to  read  from  that 
answer,  page  650,  from  line  24 — 

Mr.  McCarter  :     The  Curtis  answer? 

Mr.  Parker:  Yes,  sir.  From  line  24  to  line 
line  24,  the  word  "  zinc  ore." 

30 

Mr.  Griggs  :  Oh,  no  ;  that  is  a  mere  admis- 
sion in  reference  to  the  deed  ;  it  does  not  show 
the  dispute  in  this  case  there. 

The  Court :     You  cannot  state  that   admission. 

Mr.  Parker :  No,  sir ;  but  the  fact  that  both 
parties  agree,  and  the  fact  the  matter  was  settled  ; 
when  a  bill  is  filed  and  admissions  made,  and  a 
settlement  is  made  of  the  suit —  ^q 
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Mr,  McCarter  :  Settlement  was  never  made  of 
the  suit. 

Mr.  Parker  :     It  is  settled  as  between  Trotter — 

Mr.  McCarter  :  They  allowed  Trotter  to  mine 
under  his  lease  up  to  a  certrin  point.  It  has  never 
been  settled. 

The  Court:     I  shall  adhere  to  my  ruling, 

Mr,  Parker:     These  lines  are  n®t  admissible. 

The  Court:     The  admissions  contained. 

Mr,  Parker :  I  pray  an  exception.  I  now  beg 
again  to  offer  pages  9  and  10  of  the  original  bill  ; 
they  have  read  from  the  answer. 

Mr.  Griggs:  Something  that  the  Court  re- 
fused to  let  you  put  in  the  other  day  ? 

Mr.  Collins  :  Yes,  sir;  they  having  introduced 
the  answers. 

Mr.  Parker :     Page  595,  from  line  8 — 

Mr.  Griggs  :  We  object  to  that.  The  obvious 
intention  of  that  is  to  show  a  fact  connected  with 
that,  but  not  including  the  subject  matter  of  the 
suit,  and  we  claim  that  such  an  admission  is  not 
evidence. 

The  Court :  I  will  permit  that  to  be  read  on 
page  595,  from  line  8,  through  that  paragraph. 

Mr.  McCarter :     "We  pray  an  exception. 
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Mr.  Parker:     Tliis  is  the  bill  of  the    New  Jer- 
sey   Zinc    &    Iron    Company    against    Trotter. 
And  your  orator  further  shows  unto  yonr  Honor 
that  the  first    tract    described    in    the    last    above 
inentioned  deed  and  therein  called  the  Mine   Hill 
farm,  included  within    its    boundaries    a  locality 
then,  and  ever  since,  well  known  by  the  name    of 
Mine  Hill,  on  which  was  known   at    the    time    of 
the  said  conveyance,  and    had    long    before    been 
known  that  there   existed   a    very    extensive   de-  lo 
posit  of  the  mineral    or    ore    usually    known    and 
designated  by  the  name  of  franklinite.     And  your 
orator  says  that  at  the  time  of  the  said  conveyance 
it  was  supposed  and  believed  by  the  parties  there- 
to that  there  also  existed  on  said    hill,  contiguous 
to  and  accompanying  the  same  deposit  of  mineral 
known  as  franklinite,  a  deposit  of    zinc    ore    con- 
sisting largely  of  red  oxide  of  zinc  ;  and  that   the 
last  of  the    two    above    recited    conveyances    was 
executed  for  the  purpose  of  conveying  to  the  said  20 
the  Sussex  Zinc  &  Copper  Mining  &  Manufactur- 
ing Company,  the  franklinite  in    that    portion    of 
that  said  Mine  Hill  farm,  and  in  the    other   lands 
described  in  the  deed  first  above  recited,  and,    in- 
asmuch  as    a    very    large    consideration,    to    wit, 
twenty  thousand  shares  of  the  capital  stock  of  the 
said  company  was  transferred  to  the  said  Samuel 
Fowler,  as  a  consideration  for  .the   said    two   con- 
veyances, the  deed  for  the   franklinite   aforesaid 
was  made  because  it    was   known    to   the    parties  30 
that  franklinite  was    found    on    the    said    hill    in 
great  quantities,  and  that  in  case  no    vein    or   de- 
posit of  zinc  should  be    found    therein    the    said 
company  would  be   sure,    by    the    said    deed   for 
franklinite,  to  derive    some  value    from    the   said 
conveyance ;  that  two   deeds    were   executed   for 
the  same  conveyance,  and  were  part  of    the    same 
transaction,  and  were  designed  to  convey    to    the 
said  company  all  the  zinc  ore  on  the  said  hill,  and 
all  the  franklinite  that  should    be   found  on    that   40 
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part  of  the  premises  conveved  by  the  second 
aforesaid  deed,  which  was  described  in  the  first  of 
said  deeds. 

The  Court :     Anything  further. 

Mr.  Parker  .     We  rest. 

The  Court :     Is  that  the  case  ? 

10  Mr.    Griggs :     One    moment,    if   your   Honor 

please,  there  is  another  part  of  this  same  bill  that 
we  prefer  to  read  now. 

Mr.  Collins:  This  Trover  book  ought  to  be 
marked  for  identification,  we  have  referred  to  it 
so  often. 

Mr.  Parker:     Will  your  Honor  permit  that? 

The  Court  :     No.     Anything  further  ? 
20 

Mr.  Griggs  :  I  suppose  it  lias  been  stated  gen- 
erally that  the  object  of  this  bill  of  complaint  now 
just  read  from,  was  to  reform  the  description  of 
the  parallelogram  deed.  If  that  is  understood,  I 
don't  wish  to  read  the  statement  from  the  bill 
which  shows  that. 

The  Court :     I  think  that  was  read  before. 

30  Mr.  Griggs  :     That  is  all  there  is  in  that  case. 

The  Court :  That  closes  the  case  in  the  way  of 
evidence,  does  it  ? 

Mr.  Collins  :     Yes,  sir. 

TESTIMONY  CLOSED. 
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(At  the  close  of  the  case,  a  paper,  which  the  following  is 
a  copy,  was  handed  the  Stenographer,  with  directions  to 
make  it  part  of  tlie  record.) 

James  L.  Cnrtis,  Mar.  1,  1849,  to  Jan'y  26,  '53. 

(William  C.  Sqnier,  Apr.  5,  '52,  Pro  tern.,  in  absence  of 
Pres't.) 

C.  E.  Detmold,  Jan'y  26,  '53,  to  April  9,  '56. 

William  Redmond,  Pro  tern.,  Apr.  9,  '56.  Pres't.  Dec. 
12,  '56,  to  Dec.  12,  '57. 

Henry  Aitken,  Dec.  12,  '57,  to  Dec.  16,  1863.  lo 

Rnfns  R.  Graves,  Dec.  16,  1863,  to  Feb'y  20,  1864. 

Geo.  A.  Bell,  Feb'y  20,  1864,  to  Nov.,  1872. 

Edward  Baker,  Nov.,  '72,  to  about  1878-9. 

Arthur  Graves,  about  1879-1880. 

(Signed)  O.  K.  • 

R.  WAYNE  PARKER, 

R.  H.  McCARTER. 
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REQUESTS  TO  CHARGE: 


Plaintiff's  counsel  requests  the  Court  to  chnrge. 
(a).     As  to  the  construction  of  the    deed    at    the    outset, 
bein^  the  form  as  stated  in  the  former  decree  of  the  Court 
of  Errors  and  Appeals.     That  under  the  deed  from  Fowler 

j^Q  tiie  Sussex  Company,  and  the  plaintiff  as  its  successor,  are 
entitled  to  all  the  zinc,  copper,  lead,  silver  and  gold  ores, 
and  also  to  all  other  metals  or  ores  containing  metals,  ex- 
cepting the  metal  or  ore  called  franklinite,  and  iron  ore 
when  tliese  are  found  separate  and  distinct  from  zinc,  in 
the  other  forms  or  compounds  than  fianklinite  ;  and  that 
plaintiff  is  entitled  by  such  deed,  to  any  ores,  metals  or 
minerals  upon  anj'  of  the  land  described  in  the  deed  in  which 
the  mineral  substance  called  fianklinite  exists  in  the  mass 
in  a  mixed  state,  associated  with  any  other  forms  or  com- 

2Q  pounds  of  zinc,  such  as  red  oxide  of  zinc,  silicate  of  zinc, 
or  other  substance  in  which  zinc  is  a  component  part;  and 
that  if  the  vein  in  question  is  composed  of  any  such  ore  in 
a  mixed  state,  the  plaintiff  is  entitled  to  such  vein. 

First.  (In  refei'ence  to  the  construction  to  the  deed.) 
That  under  the  deed  in  question  from  Prowler  to  the  Sussex 
Zinc  &  Copper  Mining  &  Mannfactnring  Company,  the 
plaintiff  as  successor  in  title  to  the  Sussex  Company  is 
entitled  to  all  ores,  masses  or  strata  of  ores,  composed  of  a 
mixed    mass    of   franklinite    and    silicate    of  zinc,  or  other 

30  forms  of  zinc. 

Second.  (In  reference  to  the  same  point)  that  under  the 
reservation  or  exception  in  said  deed,  and  the  subsequent 
deed  from  Fowler  to  Cnrtis  in  1850,  the  defendant  is  en- 
titled only  to  veins,  masses,  deposits  of  stiata  of  ore  com- 
posed of  franklinite,  not  mechanically  mixed  with  silicate 
of  zinc  or  any  other  forms  or  compounds  of  zinc  othei- 
than  franklinite. 

Third.  (In  reference  to  the  same  point.)  That  there 
is    no    ambiguity    or    uncertainty  in  the  description  of  the 

40  ores   granted   in  the  deed  from  Fowler  to  the  Sussex  Com- 


pauj  that  will  justify  a  resort  to  extraneous  evidence  to 
determine  what  ores  passed  by  tlie  deed  ;  and  tlie  jury 
should  not  consider  sucli  evidence  for  the  purpose  of  deter- 
mining what  ores  passed  by  the  deed. 

Fourth.  (In  reference  to  tlie  same  point.)  That  if  in 
the  vein  in  question  either  silicate  of  zinc  and  red  oxide  of 
zinc,  or  other  forms  of  zinc  are  found  in  combination  with 
franklinite,  and  in  sufficient  quantities  to  contribute  ma- 
terially to  the  product  of  the  ore,  the  vein  passed  to  the 
plaintiff  by  tlie  deed  from  Fowler  to  tlie  Sussex  Company,   jq 

Fifth.  (In  reference  to  the  same  point.)  That  the 
parties  to  this  deed  fi-om  Fowler  to  the  Sussex  Company 
contemplated  the  existence  of  franklinite  with  other  forms 
of  zinc,  and  the  grantor  of  the  reservation  took  the  risk  of 
franklinite  beino;  "found  or  gotten  "  in  a  separate  and  dis- 
tinct state  from  silicate  of  zinc,  red  oxide  of  zinc,  or  other 
zinc  minerals. 

If    tlie    Court    declines  to  charge  as  above  and  leaves  to 
the  jury  the  question  of  considering  extraneous  evidence  for 
the  purpose  of  determining  what  ores  passed  liy   the   deed,  20 
then  we  further  request  the  Court  to  charge: 

Sixth.  That  if  the  jury  believe  that  at  the  time  of  the 
execution  of  the  deed  of  1848,  (Fowler  to  Sussex  Zinc  & 
Copper  Mining  &  Manufacturing  Company)  the  anhydrous 
silicate  of  zinc  and  red  oxide  of  zinc  were  always  found  in 
mechanical  combination  with  franklinite;  and  that  no 
veins,  masses  or  strata  of  such  silicate  and  red  oxide  of 
zinc  existed,  except  in  mechanical  combination  with  the 
franklinite,  and  if  from  the  evidence  they  further  believe 
that  the  practice  or  process  of  separation  of  the  other  zinc  30 
minerals  from  the  franklinite,  in  such  vein  of  mixed  ore 
was  a  known  or  comtemplated  process  of  utilizing  the 
mixed  ore,  then  the  jury  are  entitled  from  the  evidence  in 
the  case,  to  consider  and  determine  whetlier  it  was  not  the 
intention  of  the  parties  to  said  deed,  in  conveying  all  the 
zinc  ores  on  Mine  Hill  and  the  other  ti-act,  and  all  the  ores 
except  the  franklinite  existing  "separate  from  zinc,"  to 
convey  to  the  Sussex  Company  all  the  veins  of  such  mixed 
ores  upon  the  tracts  described  (including  Mine  PlilJ,)  which 
were  then  or  afterwards  became  capable  of  such  mechanical    40 
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separation  for  the  purj)ose  of  separatinsf  the  zinc  minerals? 
And  if  thev  believe  that  such  was  the  intention,  then  the 
said  deed  conveyed  all  the  veins,  deposits  atid  strata  com- 
posed of  ores  which  admit  of  such  mechanical  separation 
and  exclude  only  those  veins  or  deposits  of  franklinite  in 
which  there  was  no  substantial  quantit}'  of  zinc  minerals 
other  than  franklinite. 

Seventh.  That  the  jury  are  entitled  to  consider  and 
determine  from  the  evidence  in  the  case  whether  by  the 
phrase  "separate  from  the  zinc"  the  parties  meant  to  re- 
serve any  vein  of  ores  except  those  in  which  the  mineral 
franklinite  was  not  mixed  with  the  silicate  of  zinc,  red 
oxide  of  zinc  or  any  other  forms  or  compounds  of  zinc  in 
quantity  and  richness  sufficient  to  contribute  to  the  pro- 
duct of  the  ore  and  capable  of  separation,  and  if  they  find 
that  such  was  the  intention,  and  that  by  the  phrase  "  sepa 
rate  from  the  zinc"  thej'  meant  to  reserve  only  such  veins 
of  ore  in  wiiich  the  silicate  or  other  foi'ms  of  zinc  were  not 
mechanically  mixed  with  franklinite,  to  any  substantial  ex- 
tent ;  then  tiie  vein  in  question  was  conveyed  to  the  plain- 
tiff as  ore,  in  which  fraidclinite  was  not  "separate 
from  the  zinc." 

Eighth.  That  if  the  vein  in  question  is  not,  in  fact,  a 
vein  of  franklinite  unmixed  with  silicate  of  zinc  and  other 
compounds  of  zinc  in  substantial  quantity,  it  is  not  such 
vein  of  franklinite  as  was  reserved  l)y  the  deed  of  1848,  as 
"  franklinite  existing  in  a  separate  and  distinct  state  from 
the  zinc." 

Ninth.  That  if  the  vein  in  question  is  a  vein  conq^osed 
of  mixed  franklinite,  silicate  of  zinc  and  other  forms  of 
zinc  (the  forms  of  zinc  other  than  franklinite  being  suffi- 
cient in  amount  to  contribute  materially  to  the  product  of 
the  ore)  and  the  zinc  minerals  in  the  vein  (including  the 
franklinite  mixed  with  them)  were  sufficient  in  quantity 
and  richness  to  justify  at  the  time  of  the  deed  a  reasonable 
expectation  of  profitable  working  of  the  ores  as  oi*es  of 
zinc,  either  by  the  then  existing  processes  or  any  subsequent 
improvements  in  the  line  of  working  them  for  zinc  pro- 
duct, then  the  vein  in  question  passed  to  the  plaintiff  by 
the  deed  as  a  vein  of  zinc  ore. 
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Tenth.  That  if  there  was  at  the  time  of  the  deed,  on 
tlie  premises  described  therein,  or  any  part  thereof,  a  vein, 
mass,  deposit  or  stratum  of  any  substance  which  the  par 
ties  intended  to  convey,  and  which  comes  within  any  defi- 
nition or  description  of  zinc  ore,  and  which  is  not  within 
the  exception  or  reservation,  sucli  substance  passed  by  tlie 
deed,  without  regard  as  to  whether  it  was  then  capable  of 
being  profitably  mined  for  zinc  or  wliether  there  existed  a 
reasonable  expectation  in  the  future  that  it  could  be  so 
mined.  10 

Eleventh.  That  if  there  existed  at  the  time  of  the  deed 
ail}'  portion  of  the  mineral  franklinite  so  mixed  in  said 
vein,  mass  or  stratum,  as  to  be  incapable  of  being  mined 
without  interfering  with  or  destroying  such  vein,  mass  or 
sti-atum,  such  mineral  franklinite  passed  by  the  deed  and 
was  not  reserved  by  the  exception. 

Twelfth.  That  the  deed  must  be  so  construed  as  to 
give  effect  to  its  language,  if  possible,  and  that  it  must  be 
construed  most  strongly  against  the  grantor. 

Twelfth,  (a.)  If  at  the  time  this  deed  was'made  there  20 
were  in  dictionaries  and  in  common  use,  definitions  of  the 
red  ore,  having  no  necessary  I'eference  to  its  woi'kability 
or  the  value  of  its  product  and  another,  a  metallurgical  one, 
having  relation  to  the  value  and  commercial  usefulness  of 
its  product,  and  the  adoption  of  one  or  such  definitions 
would  render  the  deed  operative  and  effective,  and  the 
adoption  of  the  other  would  render  it  inoperative  and  of  no 
effect,  the  jury  are  bound  to  apply  to  the  word  ore  such 
meaning  as  will  give  effect  to  the  deed,  unless  the  language 
of  the  deed  plainly  and  necessarily  excludes  such  defini-  30 
tion. 

Thikteenth.  In  a  deed  which  contains  a  grant  and  a 
reservation,  the  reservation  is  subordinate  to  the  grant, 
and  if  there  be  a  subject  matter  to  which  the  grant 
will  apply,  the  deed  will  take  effect  as  to  that,  even 
it"  there  be  nothing  to  which  the  reservation  can  applv. 
The  jury  are  not  bound  to  derogate  from  what  is  plainly 
iiranted  in  order  to  o-ive  effect  to  the  reservation. 

Fourteenth.  "  Reasonably  deemed  fit  to  be  mined  for 
zinc"  at  the  time  of  the  deed  does  not   mean    that    by  the   40 
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processes  then  aetuall}'  adopted  foi-  the  working  of  ores  of 
zinc,  the  ore  in  question  shouKl  l)e  then  actually  capable  of 
profitable  reduction  for  the  zinc  product.  If  at  the  time 
of  the  deed  there  was  a  reasonable  expectation  that  the 
ores  in  question,  either  by  the  existing  processes,  or  any 
subsequent  improvement  made  in  the  line  of  working 
them  for  their  zinc  product,  the  ores  could  profitably  be 
mined,  they  may  then  be  deemed  to  be  worth  mining  for 
zinc,  and  "  fit  to  be  mined  for   zinc"   at    the    date  of   the 

deed. 

Fifteenth.  That  in  determining  whether  at  the  time 
of  the  deed,  the  ore  in  the  premises  described  the  vein  was 
reas:)nably  deemed  fit  to  mine  for  zinc,  it  is  not  necessary 
for  the  jury  to  find  that  such  ore  would  be  at  once  fit  to 
mine  for  zinc,  but  only  that  in  the  light  which  the  parties 
had  at  the  time,  and  under  circumstances  existing  there 
was  a  reasonable  expectation  that  sometime  in  the  future 
such  ore  would  be  capable  of  being  mined  for  zinc. 

Sixteenth.  That  in  deciding  whether  there  existed 
such  reasonable  expectation  the  jury  have  a  right  to  con- 
sider that  the  parties  acquiring  such  oie  may  need  to  ex- 
periment therewith  and  make  trials  thereof  before  such 
reasonable  expectation  will  be  realized,  or  such  capacity  of 
being  mined  may  be  developed,  and  if  in  that  view  such 
reasonable  expectation  existed  in  the  opinion  of  the  jury  it 
would  be  sufficient  to  make  the  deed  operative  and  to  pass 
the  ore  in  question. 

Seventeenth.  That  if  the  jury  find  that  at  the  time  of 
the  deed  of  ISiT  to  the  Sussex  Company,  the  vein  in  ques- 
tion was  not  fit  for  mining  for  either  zinc  or  iron  ;  that  it 
did  not  pass  to  the  said  company  as  a  vein  of  zinc  ore.  and 
that  it  was  not  reserved  to  the  grantor,  as  lit  for  mining 
for  iron,  then  by  the  deed  of  1848  and  ttie  contirnuitory 
deed  of  1849,  the  vein  in  question  passed  to  the  Sussex 
Company,  under  the  conveyance  of  the   minerals  made  by 

said  deed. 

Eighteenth.     That  if  the  deed  in  question    operated    to 

pass  anything  to  the  grantee,  it  took  effect    at    the    instant 

of  its  delivery,  and  that  no  declaration  or  admissions  of  the 

4Q  grantee  or  its  successors  or  any  amount  of  acquiescence  in 
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an  adverse  occupancy  for  a  sliorter  period  than  tliat  re- 
quired to  confer  title  by  adverse  possession,  could  operate 
to  divest  the  title  which  passed  by  the  deed;  that  such 
title  could  only  be  divested  by  a  deed  or  other  conveyance 
competent  to  pass  title  to  real  estate. 

Nineteenth.  That  the  deed  from  Samuel  Fowler  to  the 
Sussex  Company  was  a  deed  of  warranty  against  the 
grantor  and  all  those  claiming  under  him,  but  that  it  is  not 
competent  for  the  grantor  or  any  person  claiming  under 
him,  by  virtue  of  the  reservation  or  otherwise,  to  set  up  jq 
sucii  a  construction  for  the  reservation  in  the  deed  as  would 
operate  tlie  defeat  the  grant. 

Twentieth.  If  the  jury  find  from  the  evidence  that 
after  the  conveyance  by  Fowler  the  Sussex  Company  took 
possession  of  the  vein  in  dispute,  and  it  and  its  successors 
in  title  continued  in  peaceable  and  uninterrupted  possession 
and  enjoj'ment  thereof  (including  the  locus  in  quo)  for  a 
period  of  twenty  years,  it  thereby  acquired  a  title  to  the 
vein. 

Twenty-first.  To  prove  such  possession  it  is  not  neces-  on 
sai-y  for  the  plaintiff  to  prove  that  the  Sussex  Company, 
and  its  successors,  mined  on  the  whole  vein,  including  the 
locus  in  quo,  but  proof  of  such  possession  thereof  as  was 
in  conformity  of  its  claim  of  title  by  mining  from  time  to 
time  on  different  parts  thereof,  exercising  arts  of  authoritj^ 
and  ownership  over  it,  driving  off  trespassers  on  the  locus 
hi  quo  under  a  claim  of  ownership  therein  will  satisfy  the 
requirements  of  the  law  to  establish  title  b\'  possession. 

Twenty-second.     If  the  vein  in   question,  was  in  fact  a 
zinc   vein,    the    title    thereto    passed   by  the  deed  of  1848,  30 
whether  said  vein  was  know  to  contain  zinc  or  not. 

Twenty-third.  The  deed  of  1848  operated  at  the  time 
of  its  deliver}'  to  pass  to  the  grantee  thereof  all  sucli  oi-es 
or  minerals  as  are  described  in  the  granting  pai't  of  the 
conveyance  ;  although  such  ores  and  minerals  were  not  in 
sight  or  then  known  to  the  parties  to  exist.  The  subse- 
quent discovery  of  such  ores  or  minerals  would  relate  back 
to,  and  be  within  the  operation  of  such  deed. 

Twenty-fourth.  The  legal  effect  and  operation  of  the 
deed  of  1848  must  be    determined    by    the    words    of   the   40 
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deed,  even  tliough  the  parties  misunderstood  the  true  state 
of  tlie  facts  existing  when  the  deed  was  made. 

The  priv^ate  thoughts,  intentions  or  supposition  of  eitlier 
the  grantor  or  grantee  can  have  no  effect  on  tlie  construc- 
tion, except  so  far  as  they  are  expressed  in  the  words  of 
the  deed. 

Taventy-fifth.  The  dechirations  or  admissions  read  to 
the  jury  by  defendant's  counsel  from  the  Keformation  Bill 
of  1882,  in  regard  to  the  existence    of    a    franklinite    vein, 

jA  and  the  exceptions  or  suppositions  of  tlie  parties  as  to  a 
zinc  vein,  are  not  competent  evidence  in  the  cause,  and  tlie 
jury  should  be  instructed  to  pay  no  attention  to  them  as 
affording  any  evidence  of  the  facts  stated  therein.  Said 
bill  was  not  admitted  by  the  Court  for  anj'  such  purpose. 

Twenty -SIXTH.  If  the  state  of  knowledge  on  the  sub- 
ject in  1848  with  what  appeared  and  what  was  then  known 
of  the  character  of  the  vein,  were  such  as  to  make  this  vein 
a  subject  of  barter  and  sale  as  a  vein  of  zinc  ore,  whether  it 
was  worth  mining  or  not,  it  passed  to  the  grantee.     If  the 

90  vein  had  a  market  value  as  zinc  oi'e  at  that  time,  and  if  it 
was  sold  by  Fowler  as  a  vein  containing  zinc  oi-e,  it  was 
immaterial  in  this  case  whether  a  reasonable  man  would  have 
been  justified  in  opening  or  mining  it  or  not.  Fowler  and 
his  subsequent  grantees  are  estopped  from  denying  that  it 
was  in  1848  a  zinc  vein  and  reasonably  fit  to  mine  for  zinc. 
Twenty-seventh.  It  is  not  denied  that  the  ore  in  dis- 
i)Ute  is  now  zinc  ore  and  has  beeti  since  1866,  the  zinc  pro- 
duct being  due  to  three  zinc  minerals,  franklinite,  red  oxide 
of  zinc  and  willemite.     It  is  not  denied  that  red    oxide    of 

•JA  zinc  is  a  zinc  ore  and  that  the  principal  contributor  to  the 
zinc  product  of  the  ore  is  willemite;  therefore,  if  the 
l)laintitf  has  sncceeded  in  jiroving  to  the  satisfaction  of  the 
jury  that  willemite  was  well  known  as  an  oi-e  of  zinc  be- 
fore 1818  ;  that  it  had  been  successfully  worked  for  zinc 
prior  thereto,  and  tliat  it  was  before  that  date  known  as  an 
ore  of  zinc  to  mineralogists  and  classed  among  zinc  ores  in 
mineralogical  treatises  and  described  as  occurring  in  Sussex 
County  in  sufficient  (piantity  to  merit  attention  as  an  ob- 
ject of  importance  to  manufacturers,  the  jury  will  he  justi- 

40  tied  in  finding  that  the  ore  was  deemed  reasonably  fit  to  be 
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mined    for    zinc    at  tlie  time  of  the  makin^^  of  the  deed  in 
question. 


Newton,  N.  J.,   Friday,  June  7th,  1895. 
Continuation  of  case  pursuant  to  adjournment. 
THE  CHARGE. 
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The  Court ;  Magie,  J.  It  devolves  upon  me  now,  jcrentle- 
meii,  to  present  to  jou  the  questions  which  you  are  to  solve 
in  order  to  reach  a  verdict  upon  the  issue  in  this  case,  and 
to  give  you  such  aid  as  I  can  toward  the  solution  of  those 
questions. 

It  is  not  necessary  to  remind  you  of  the  importance  of 
the  case.  The  strenuous  efforts  of  tliis  array  of  counsel, 
the  protracted  trial,  the  assemblage  of  witnesses  and  proofs  20 
from  this  vicinity,  from  distant  parts  of  our  own  country 
and  even  from  foreign  lands,  the  evidence  of  the  great 
value  of  tlie  matter  involved  in  tliis  litigation,  have  no 
doubt  led  you  to  appreciate  tlie  vast  importance  of  a  correct 
decision  of  this  case.  I  ask  you  to  give  me  your  attention, 
while  I  perfcu'm  what  I  conceive  to  be  my  duty,  and  then 
to  pronounce  your  verdict  upon  the  evidence  in  the  case, 
guided  by  such  principles  of  law  as  I  shall  lay  down.  For 
such  exposition  of  the  law  as  I  shall  give,  I  am  responsible, 
and  any  ei'ror  I  may  commit  nuiy  be  reviewed  and  correct-  30 
ed.  You  must  accept  my  legal  instructions  and  fashion 
your  verdict  upon  the  evidence,  applying  such  instructions 
to  it. 

The  action  now  being  tried  is  one  of  "  Ejectment." 
which  is  an  action  designed  to  give  relief  to  cme  entitled 
to  the  possession  of  hmd  against  another  who  is  in  posses- 
sion without  right. 

The  owner  of  land  is  entitled  to  its  possession  as  against 
every  other  person  in  the  woi'ld  except  one  who  has  obtain- 
ed soiiji'  I'ight  of  possession  from  him.  40 
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The  ownership  of  land,  as  commonly  known  b}'  all  of  ns, 
is  acquired  by  some  grant,  by  deed,  or  otherwise,  of  the 
surface  of  the  soil.  But  a  grant  of  the  surface  of  land  in- 
cludes not  only  the  surface  on  which  you  build  your  houses 
and  raise  your  crops,  but  also  all  that  is  above  the  surface 
— -in  theory,  to  an  indefinite  extent  upward  ;  practically 
to  such  an  extent  at  least  as  anything  attached  to  the  land 
may  reach  :  and  also  to  all  that  lies  below  the  surface — 
theoretically  to  the  very  centre  of  the  earth  ;  practically  so 
iQ  far  as  man,  for  his  advantage  and  profit  may  choose  to  sink 
shafts  and  to  drive  tunnels. 

He  who  owns  the  surface  and  what  is  above  and  below 
the  surface,  may  sever  such  ownership.  He  may  convey 
the  surface  and  reserve  to  himself  what  is  below  the  sur- 
face;  he  may  convey  what  is  below  the  surface  and  re- 
serve to  himself  the  surface  ;  he  may  convey  portions  of 
what  is  below  and  retain  for  himself  the  surface  and  all  be- 
low the  surface  which  he  has  not  thus  conveyed  away. 

A  ffrant  of  rio-hts  below  the  surface  of  the  soil  is  a  ^-rant 
OQ  of  land.  The  right  so  conveyed  is  a  right  to  land.  Tlie 
thing  so  granted  is  land  and  an  action  of  ejectment  will  lie 
to  recover  the  possession  of  anything  under  ground  and 
thus  conveyed,  as  it  will  lie  to  recover  possession  of  the 
surface  of  the  ground. 

After  this  general  view  of  the  nature  of  an  action  of 
ejectment,  it  is  next  proper  to  consider  the  nature  and 
purpose  of  this  action  of  ejectment  now  being  tried. 

The  parties  to  this  action  are  two  corporations.  The 
plaintiff's  corporate  name  is  "  Tiie  New  Jersey  Zinc  & 
oQ  Iron  Company";  for  brevity,  I  shall  call  it  "The  New 
Jersey  Company."  The  defendant's  corporate  name  is 
"  The  Lehigh  Zinc  &  Iron  Company  "  ;  for  brevity  I  shall 
call  it  "The  Lehigh  Company." 

The  action  has  been  brought  by  the  New  Jersey  Com- 
pany to  recover  possession  of  land,  but  of  land  of  the  pe. 
culiar  character  I  have  before  described.  It  does  not  seek 
to  gain  possession  of  a  farm  or  town  lot,  or  the  surface  of 
the  soil,  but  of  a  vein  of  ore. 

As  required  by  law  the  declaration  filed  by  the  New  Jer- 
4.0  sey  Company,  describes  the  vein  of  ore  of  which  it  seeks  to 
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recover  possession  of.  It  would  occupy  unnecessary  time 
to  read  you  tlie  description  of  that  which  tliey  thus  seek  to 
recover  possession.  It  is  sufficient  to  say  that  the  thing 
described  is  that  vein  of  ore  on  Mine  Ilill  in  this  county, 
extending  from  the  surface  downward  in  the  earth  and  on 
the  surface  along  and  upon  the  Mine  Hill  tract  delineated 
on  these  maps,  from  the  line  marked  as  the  east  and  west 
line,  northward  to  a  line  drawn  between  two  pins,  one 
located  on  the  east  and  one  on  the  west  side  of  the  walls  of 
the  vein,  and  indicated  on  these  maps.  ^^q 

The  plea  filed  by  tlie  Leliigh  Company  is  by  law  an  ad- 
mission that  it  is  in  ;ictual  possession  of  this  vein  of  ore 
within  those  boundaries.  The  evidence  shows  clearly  that 
is  is  in  actual  possession  of  it.  But  such  a  plea  as  the  Le- 
high Company  has  thus  tiled  contests  the  right  of  the  plain- 
tiff, the  J^ew  Jersey  Company,  to  the  possession  which  it 
seeks  to  recover  by  this  action.  Upon  this  plea,  therefore, 
the  New  Jersey  Company  is  required  to  establish  b}^  evi- 
dence its  right  to  possession,  and  as  a  right  to  possession  in 
such  a  case  can  only  be  established  by  pi-oof  of  title,  such  20 
a  plea  casts  upon  the  New  Jersey  Company  the  duty  of 
establishing  by  evidence  its  title  and  therefore  its  right  of 
possession. 

The  geneial  rule  is  that  the  plaintiff  has  the  burden  of 
proof,  and  must  make  out  his  case  by  a  preponderance  of 
evidence.  In  actions  of  ejectment,  the  rule  as  to  the  bar- 
den  thus  imposed  upon  the  plaintiff  is  expressed  in  this 
manner;  ''The  plaintiff  in  an  action  of  ejectment  cannot 
succeed  by  showing  that  the  defendant  has  a  w^eak  title  or 
no  title  at  all  ;  the  phiintiff  must  succeed  by  showing  that  30 
he  has  title  by  establishing  it  by  sufficient  proof."  As  a 
result  of  this  rule  you  observe,  a  defendant  in  an  action  of 
ejectment  may  successfully  defend  his  possession,  eithei-  by 
proving  that  he  has  title,  or  by  pi'oving  that  the  title  is  in 
some  other  person  tlian  the  plaintiff;  and  he  is  also  entitled 
to  defend  his  possession  and  make  an  equally  successful  de- 
fense upon  the  plaintiff's  failure  to  establish  its  title  bv 
sufficient  proof.  For  the  law  will  not  pei-mit  an  actual  pos- 
session to  be  disturbed,  except  on  proof  establishing  the 
title  of  the  plaintiff  who  seeks  to  recover  possession.  ^q 
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Tlierefore,  to  entitle  itself  to  your  verdict  in  this  case 
the  Nevv^  Jersey  Company  must  have  established  by  suffi- 
cient proof,  that  is,  by  a  prepondei'ance  of  proof,  its  title 
to  the  vein  of  ore  in  dispute  between  the  boundaries  I  have 
indicated.  If  it  has  done  so,  it  is  entitled  to  your  verdict. 
Unless  it  has  done  so,  the  Lehigh  Company  is  entitled  to 
your  verdict.  It  is  proper  to  add  that  no  contest  is  made 
in  this  case  as  to  the  existence  of  a  vein  of  ore  betvt'een  the 
boundaries  indicated,  nor  as  to  its  location  ;  the  sole  coTitest 

irt  is  as  to  the  title. 

Since  therefore,  upon  the  pleadings  in  this  case  thex^ew 
Jersey  Company  is  bound  to  establish  by  sufficient  evi- 
dence its  title  to  the  vein  of  which  it  demands  possession, 
we  must  now  proceed  to  considei'  the  nature  of  its  claim  to 
title.  The  claims  are  two-fold.  It  claims  title  to  the  vein 
in  question  by  deed  or  conveyance,  and  also  b}'  adverse 
possession. 

I  will  first  take  up  the  plaintiff's  claim  of  title  by  deed. 
The  foundation  of  this  title  is  a  deed  made  by  Col.  Samuel 

on  Fowler  to  the  Sussex  Zinc  &  Copper  Mining  &  Manufac- 
turing Company,  dated  on  March  10,  1848.  Although  at 
its  date  Col.  Fowler  was  not  the  owner  of  the  ores  under 
the  Mine  Hill  tract  that  he  conveyed,  yet  his  deed  con 
tained  covenants  of  warranty,  and  as  Col.  Fowler  afterward 
obtained  title  to  those  ores,  his  deed,  by  a  well  settled  rule 
of  law,  operated  to  pass  to  the  Sussex  Company  the  title 
which  he  afterwards  obtained.  I  clmrge  you  that  by  this 
deed  there  passed  to  the  Sussex  Company,  the  ores  which 
were  the  subject  of  the  grant.  , 

30  It  is  not  necessary  to  take  up  your  time  by  referring  to 
the  various  intermediate  deeds  whei'eby  the  Sussex  Com- 
pany's title  acquired  by  the  deed  from  Col.  Fowler,  has 
devolved  upon  the  New  Jersey  Company,  the  plaintiff  in 
this  case.  It  is  sufficient  to  say  that  it  appears  by  uncon. 
tradicted  proofs  that  whatever  passed  to  the  Sussex  Com- 
pany by  that  deed,  has  been  transmitted  to,  and  is  not 
vested  in  the  New  Jersey  Company,  the  plaintiff  in  this 
case.  If,  therefore,  the  vein  of  ore  in  dispute  was  granted 
bv  the  deed  of  Col.  Fowler   to    the    Sussex   Company,  the 

40   New  Jersey  Company,  the  plaintiff  in  this   case,   has  made 
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out  its  title  upon  this  claim  of  title  by  deed.  Moreover, 
this  deed  to  which  I  have  just  referred  contains  the  defini- 
tion of  the  title  which  the  Lehigli  Company,  the  defend- 
ant, has  exhibited  in  the  proofs  in  this  case.  Both  parties, 
therefore,  go  back  to  the  deed  from  Col.  Fowler  to  the  Sus- 
sex Company,  and  we  need  go  no  further  back  in  title. 
The  claim  of  titl^  by  deed  must  depend  upon  the  construc- 
tion and  application  of  that  deed.  The  construction  of  the 
language  of  a  conveyance,  is  for  the  Court.  It  is  my  duty 
to  construe  the  words  of  this  conveyance,  and  that  con-  iq 
struction  of  it  is  your  duty  to  accept.  But  when  tlie  lan- 
guage of  the  conveyance  has  thus  been  made  known  to  you, 
it  is  your  duty  to  apply  the  grant,  under  the  rules  wiiicli  I 
shall  lay  down,  and  to  determine  to  what  subject  matter  it 
applies. 

This  deed  has  been  the  subject  of  contest  in  other  litiga- 
tion between  these  same  parties.  In  the  course  of  tiiat  liti- 
gation, the  Court  of  Errors  of  this  State  has  given  a  con- 
struction to  its  terms,  which  construction  it  is  my  duty  to 
adopt  and  apply  in  this  cause.  Tiie  language  of  the  grant  20 
in  the  deed  in  question  is  this  :  it  grants  "All  zinc,  coppei-, 
lead,  silver  and  gold  oi-es,  and  also  all  other  metals  and  ores 
containing  metals  except  the  metal  oi'  ore  called  franklinite 
and  iron  ores,  wlien  it  exists  separate  from  the  zinc."  You 
observe  that  this  is  a  grant  with  an  exception  or  i-eserva- 
tion.  AVhat  was  orranted,  passed  to  the  Sussex  Company 
and  is  now  vested  in  the  New  Jersey  Company,  the  plain- 
tiff in  this  case;  what  was  excepted  was  retained  in  the 
ownersliip  of  Col.  Fowler,  and  whatever  was  thus  retained 
in  the  part  of  the  vein  in  dispute,  has,  by  various  convey-  30 
ances,  unnecessary  to  particularize,  vested  in  the  Lehigh 
Company,  the  defendant. 

Now,  I  will  first  give  you  ^the  construction  which  the 
Court  of  Erroi-s  has  put  upon  the  words  of  the  gianr,  leav- 
ing out  of  view  the  words  of  the  exception.  You  will  j-e- 
member  that  the  grant  is  of  all  zinc,  copper,  lead,  silver  and 
gold  ores,  and  of  all  other  metals  or  ores  containing  metals 
Now,  as  this  contest  relates  alone  to  the  metal  zinc  or  the 
ore  of  zinc,  we  will  also  dismiss  the  other  ores  and  metals 
contained  in  this  grant,  and  deal  with  it  as  a    grant    of    all   40 
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zinc  ores.  The  coiistnictiuii  of  the  Court  of  Erroi'S  which 
I  adopt  and  charge  you  to  accept  and  apply,  may  he  best 
made  known  to  you  by  stating  it  in  both  negative  and  posi- 
tive terms.  This  grant  did  not  pass  to  the  Sussex  Com- 
pany, scattered  or  fragmentary  pieces  or  lunis,  altlioujih 
they  were  of  a  substance  containing  zinc.  It  did  pass 
veins,  masses  or  strata  of  ores  containing  zinc.  It  did  not 
pass  all  such  veins,  masses  or  strata,  but  only  tliose  which 
on  the  10th  of  March,  1848,  taking  into  consideration  what 
was  then  known  as  to  the  ore  and  tiie  possil)ility  of  extract- 
ing zinc  from  it,  and  further  taking  into  consideration  tiie 
quantity  of  the  ore  in  the  vein  and  its  richness  in  zinc, 
w^ere  then  reasonably  worth  mining  for  zinc,  or  would  have 
been  deemed  reasonabh'  to  be  worth  mining  for  zinc.  And 
as  to  what  was  in  fact  then  worth  mining  for  zinc  it  is 
obvious  that  any  reasonable  man  would  have  deemed  it  lit 
to  thus  be  mined.  The  tw-o  expressions  are  practically  the 
same  if  it  be  established  that  the  vein  was  then  worth  min- 
ing for  zinc. 

on  A  vein,  gentlemen,  consists  of  mineral  or  earthly  matter 
confined  by  nature  in  substantial  continuity  between  walls 
of  matter  of  different  charactei-.  The  line  of  division  need 
not  be  abrupt  or  distinctly  mai'ked  ;  the  vein  matter  ma}- 
mero-e  at  times  into  the  wall  and  the  line  demarkation  mav 
be  not  easily  discerned;  but  there  must  be  such  a  division  as 
shows  walls  free  or  reasonably  free  from  the  contents  of 
the  vein  ;  all  between  such  wall  is  tiie  vein.  Such  veins  it 
appears  vary  in  width,  and  as  in  this  case  sometimes  pinch 
down,  as  the  miners  say,  so  as  almost  to  disappear.  They 
need  not  be  of  a  single  ore  or  minei'al  ;  the  substance  con- 
tained in  the  vein  ma}'  be  an  ore  containing  many  minerals 
as  it  is  undisputed  this  vein  in  contest  does. 

Now,  it  is  to  be  observed  that  the  grant  thus  consti'ued 
is  not  a  grant  of  any  particular  or  described  vein  ;  it  is  not 
the  srrant  of  a  zinc  vein  or  of  the  zinc  vein.  It  does  not 
assert  or  o-uarantee  that  there  was  a  zinc  vein.  The  grant 
covered  any  vein  of  zinc  ore  within  the  boundai'ies  of  the 
deed,  and  within  the  construction  I  have  given  you,  which 
at  that  time,  was  in  fact,  \\\^()\\  the  tract  below  the  surface, 

4,j  .ilthough  its  existence  might  then  have  been    unknown    or 
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even  unsuspected.  Tliis  is  plainly  shown  by  the  grant 
being  extended  not  only  to  ores  found,  but  to  ores  to  be 
found  on  the  tract. 

I  now,  o-entletnen,  will  give  vou  the  true  construction  of 
the  exception  in  the  deed  in  question,  because  it  throws  an 
incidental  light  upon  the  grant  of  all  ores,  under  the  limi- 
tation above  imposed  by  its  construction  and  by  this  excep- 
tion. The  exception  you  observe  is  of  the  "  metal  or  ore 
called  franklinite  and  iron  ores  where  it  exists  separate 
from  the  zinc."  Now,  of  course,  we  find  the  grammar  of  \q 
this  phrase  faulty,  but  its  meaning  seems  obvious.  The 
construction  given  to  the  clause  l)_y  the  Court  of  Eri'ois  is, 
that  it  does  not  except  mere  scattered  and  fiagmentai-y 
pieces  or  lumps  of  franklinite  ore,  but  oidy  veins,  masses 
and  strata  exist  separate  from  the  zinc  ;  and  as  the  mineral 
franklinite,  and  therefore  franklinite  ore  contains  an  oxide 
of  zinc  chemically  combined  with  an  oxide  of  ii'on  and  an 
oxide  of  manganese,  the  Court  also  properly  construed  the 
separation  intended  by  this  clause  to  mean  a  mechanical 
separation  ;  that  is,  when  such  veins,  masses  and  strata  of  20 
franklinite  ore  exist  mechanically  separated  fi'om  zinc  ore; 
and  further,  as  the  zinc  ore  of  which  the  deed  speaks,  is 
veins,  masses  and  strata  of  such  zinc  ores,  so  this  clause  of 
exception  excepts  only  those  veins,  masses  and  strata  of 
fraidclinite  ore  when,  in  ISiS,  they  could  be  mined  and  re- 
moved without  disturbing  any  vein,  mass  or  stratum  of 
zinc  ore,  which  at  that  time  would  have  been  worth  min- 
ing for  zinc,  or  reasonably  deemed  worth  mining   for  zinc. 

Let  me  reca))itu!ate  this  construction,  which  you  must 
remember  and  apply  in  determining  whether  or  not  the  30 
plaintifE  has  made  out  its  claim  to  title  by  deed.  The  grant 
is  of  all  zinc  ores,  that  is,  of  all  veins,  masses  or  strata  of 
zinc  ores  which  in  1848  would  have  been  worth  njining  for 
zinc  or  would  have  been  reasonably  deemed  worth  minino- 
for  zinc;  the  exception  is,  of  franklinite  oi'es  that  is  veins, 
masses  or  sti'ata  of  franklinite  ores,'  which  in  1848 
could  be  mined  and  removed  without  disturbing  any  vein, 
mass  or  stratum  of  zinc  which  at  that  time  was  worth  min- 
ing for  zinc  or  could  have  been  reasonably  deemed  worth 
mining  for  zinc.     If  in  1848,  any  vein,  mass  or  stratum  of   40 
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zinc  ore  then  wortli  mining  fui'zinc  existed  upon  this  tract, 
it  passed  by  tliefyrant,  even  though  it  contained  frankh'nite 
ore  in  mechanical  combination  with  it.  If  in  1848  any 
vein,  mass  or  stratum  of  fi'anklinite  ore  existed  upon  this 
tract  mechanically  admized  with  zinc  ore  which  at  tliat 
time  was  not  worth  mining  for  zinc,  such  vein,  mass  or 
stratum  did  not  pass  by  the  gi-ant  but  was  excepted. 

The  question  then  is,  whether,  upon  this  construction  of 
its  terms,  the  deed  of    March    10th,    1848,    passed    to    the 

iQ  Sussex  Compan}'  the  title  to  the  portion  of  this  vein  des- 
cribed in  the  declaration  and  shown  on  this  map  by  the 
green  color  If  it  did  not,  the  ISlew  Jersey  Company,  the 
plaintiff,  fails  to  malce  out  its  claim  of  title  by  deed.  If  it 
did,then  tlieNew  Jersey  Company,  the  plaintiff,lias  proved 
a  title  by  deed  to  the  portion  of  the  vein  now  in  dispute, 
is  entitled  to  its  possession,  and  is  entitled  to  your  verdict. 
We  must  apply  the  deed  thus  construed  to  the  facts  as 
they  existed  in  1848.  We  must,  as  was  said  by  the  Coui't 
of  Errors,  put  ourselves  back  at  that  time,  and  look  at   the 

20  subject  matter  as  the  parties  to  that  deed  might  then  have 
looked  at  it,  and  we  are  then  to  determine  whether  this 
deed  applied  to  the  vein  in  dispute.  I  do  not  mean  that 
the  New  Jersey  Company,  the  plaintiff,  to  succeed  in  its 
claim  of  title  by  this  deed,  must  satisfy  you  that  the  pai-- 
ties  to  the  deed  did  in  fact  know  of  the  existence  of  a  vein 
of  zinc  ore  then  worth  mining  for  zinc.  On  the  contraiy, 
it  is  clear  that  such  a  vein  would  have  passed,  althougli 
hidden  from  sight  and  unknown  to  either  party.  But  as 
to  a  vein,  the  outcrop  of  which  was  preceptible  to  the  eye, 

30  the  question  is  whether,  in  the  then  state  of  the  arts  and 
sciences,  that  is,  what  was  then  known  of  the  ore  and  its 
capacity  to  be  worked  and  reduced,  it  was  worth  mining 
for  zinc,  whether  the  parties  knew  it  was  so  or  not  cannot 
effect  the  oper;ition  of  the  terms  of  the  deed.  If  in  fact, 
the  vein  was  of  zinc  ore,  whicii  in  1848  was  for  its  rich- 
ness and  quantity,  worth  mining  for  zinc,  or  reasonably 
deemed  worth  mining  for  zinc,  then  it  passed  by  this  deed. 
What  now,  gentlemen,  was,  upon  the  evidence  in  this 
case,  tiie  vein  in  dispute  in  1848?     Were  there  two   veins, 

40  or  but  one  vein?     Was  there  a  vein  of  red  oxide  and  a  vein 
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of  fraiiklinite,  or  wati  tliei-e  a  single  xeiii  of  mixed  ores, 
richer  in  red  oxide  in  some  places,  and  with  but  little  in 
others  and  in  some  places  none  at  all  ? 

It  would  be  impossible  for  me  to  direct  your  attention  to 
all  the  evidence  in  this  case;  I  can  only  indicate  its  prin- 
cipal features,  and  your  recollection  of  the  evidence  must 
correct  and  supply  any  errors  or  omisions  on  ray  part. 

From  Kimble,  who  saw  the  vein  before  1848;  from  Cur- 
tis, who  saw  it  in  1848,  or  in  the  previous  year,  and  from 
others  who  saw  it  shortly  after,  ^such  as  Squier,  it  seems  iq 
that  an  outcrop  appeared  along  the  hill,  dark  in  coloi-. 
Thei-e  was,  from  some  of  the  witnesses,  some  evidence  of 
ancient  openings;  by  whom  made,  does  not  appear  in  this 
case;  but  there  was  a  comparatively  recent  opening  appear- 
ing at  what  is  called  the  Weights  &  Me;isures  Opening, 
which  appears  to  have  been  made  about  1835,  to  procure 
ore  for  the  making  of  the  brass  used  in  the  Standard 
Weights  &  Measures  of  the  United  States  Government. 
The  ore  is  said  to  have  been  called  red  zinc  ore,  and  Curtis 
says  that  in  1847  or  1848,  he  saw  red  oxide  there  at  that  20 
opening,  and  that  he  afterwards  saw  it  at  the  Hamburo- 
road.  Kimble  says  that  his  mining  disclosed  near  the 
Hamburg  road,  the  red  oxide  of  zinc,  with  what  he  calls  a 
fraiiklinite  vein  adjoining,  siniilai-,  but  in  a  reversed  posi- 
tion fi'om  that  which  these  unique  and  previouslv  undis- 
covered ores  occupied  on  Sterling  Hill.  If  that  evidence 
be  believed  by  you  to  truly  represent  the  outward  appear- 
ance of  this  vein  in  1848,  it  may  well  be  that  the  parties 
thought  there  would  be  discovered  on  mining  this  vein  two 
separate  veins  substantially  such  as  were  more  distinctly  30 
obsei-vable  on  Sterling  Hill ;  for,  notice,  that  on  Sterling 
Hill  had  been  discovered  the  new  mineral  franklinite,  and 
it  had  been  found  in  a  vein  which  was  in  juxtaposition  to  a 
vein  of  red  zinc  ore,  or  red  oxide  of  zinc,  also  a  newlv  dis- 
covered mineral,  and  it  may  well  be,  as  1  said,  that  the 
parties  if  they  saw  traces  of  red  zinc  ore  and  franklinite 
then  believed  that  on  this  near-by  Mine  Hill  two  similar 
veins  existed — and  you  have  lieaid  fi'uni  Prof.  Blake 
what  a  professional  opinion  was  at  that  time  in  I'espect  to 
this  being  a  continuation  of  these  same    deposits.     Such  a  40 
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belief  seems  so  stroii*>'ly  inferrable  from  the  evidence,  tliat 
it  seems  to  be  conceded  that  it  may  liave  existed  ;  and  that 
seems  strongly  corroborated  by  the  fact  that  on  the  same 
dav  on  which  the  deed  which  we  are  now  considering^  was 
executed,  anotlier  deed  was  made  by  Col.  P'owler  to  the 
Sussex  Company,  the  same  company,  for  the  reserved 
franklinite  ore,  in  the  part  of  the  vein  covered,  or  intended 
to  be  covered  by  wiiut  has  been  called  in  this  case  the  par- 
allelogram, the  definition  of  which  yon  see  upon  this  map. 

iQ  But  it  is  significant,  gentlemen,  that  the  consideration  of 
that  deed  for  the  reserved  fraidvlinite  oi-e  in  the  pai'allelo- 
gram  was  nominal,  $1.00;  it  may  be  considei-ed  as  justify- 
inof  an  inference  that  the  existence  of  the  reserved  frank- 
Unite  was  not  then  assured.  Bnt  if  it  was  the  belief  of  the 
parties  that  there  were  two  veins  upon  this  locality,  it  can- 
not affect  the  construction  of  the  deed  or  its  applicability 
to  the  vein  as  it.  actually  was. 

If  there  were  in  fact  two  veins  near  the  Hamburg  road, 
both  passed   to    the    Sussex  Company  by  the  two  deeds  of 

on  Mai'ch  10,  1848.  But  south  of  the  parallelogiam  the  evi- 
dence seems  to  be- — I  mean  ujion  the  vein  in  dispute,  and 
you  must  correct  me  if  it  is  otherwise,  that  although   some 

red  oxide  has  been  found,  the  vein    is   a   mixture    of  oi'es 
......  .  ' 

comprising  franklinite,  the  silicate  of  zinc,  called  by  some 

willemite,  and  by  others  troostite,  with  some  red  oxide  and 

some  other  ores,  but  all  of   the  latter   in    small    quantities. 

The  main  ingredients  are  franklinite,    and    this    silicate  of 

zinc  called  willemite  or  troostite. 

By  the  evidence  of  Canfield   and    Wetherill,    called  for 

oA  the  defendant,  the  franklinite  is  the  predominant  constit. 
uent ;  Wetherill  giving  as  the  result  of  an  investigation 
that  it  constituted  about  54  per  cent,  of  the  mass,  and  the 
silicate  of  zinc,  willemite  or  troostite,  about  27  per  cent 
Mr.  Heckscher,  speaking  of  the  ore  on  the  vein  in  dispute, 
says  its  character  at  the  depth  to  which  they  have  mined  is 
distinctly  the  same  as  it  was  upon  the  outcrop,  and  declares 
it  to  be  a  mixture  of  franklinite,  silicate  of  zinc  and  othei- 
ores;  in  other  words,  the  ore  along  the  vein  in  dispute 
seems  to  be  substantially  homogeneous  and  a    mixture.     If 

4.Q   the  constituents  of  the  vein    in    dispute    be   thus    correctly 
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chanicterized,  it  is  evident  that  it  was  a  vein  of  mixed  ore 
in  which  franklinite  predominated,  but  in  which  there  was 
intermingled  a  silicate  of  zinc  of  no  small  propoi'tions.  It 
is  also  evident  tl)at  what  franklinite  was  in  it  could  not  be 
mined  and  raised  without  disturbing  the  silicate  of  zinc 
that  was  mixed  with  it.  It  is  true  that  there  occuried  at 
intervals  lenses  and  small  pieces  of  franklinite,  some  of 
which  has  been  called  here  tlie  lamilated  and  some  has  been 
been  called  massive,  but  the  evidence  plainly  shows  that 
such  occui-rences  were  not  frequent,  such  franklinite  was  in  jq 
small  quantities  and  could  not  be  mined  without  disturbing 
the  silicate  of  zinc,  or  the  mixed  ore  that  was  spoken  of  by 
Mr.  Ileckscher.  The  observations  I  liave  made  on  this 
subject  are  illustrated  by  the  specimens  taken  from  the  pil- 
lar at  the  Ding  L)ong  shaft,  wliich  is  in  that  long  box  (in- 
dicating), and  by  the  core  taken  by  the  diamond  diill, 
showing  specimens  of  the  vein  from  one  wall  to  the  otiier, 
whicli  is  in  this  box  (indicating). 

Now,  wiiile  it  thus  appears  that  franklinite  was  the  some- 
wiiat  predominating  mineral  in  the  vein,  that  fact  will  not  20 
dispose  of  the  question  which  you  are  to  solve  upon  this 
claim  of  the  plaintiff.  For,  if  the  silicate  of  zinc  wliich 
WMs  in  the  vein,  although  so  much  less  in  quantity,  was  in 
184:8  an  ore  of  zinc  capable  in  the  then  state  of  the  arts  and 
sciences  of  being  used  t'oi'  the  production  of  the  metal  zinc, 
and  that  silicate  occurred  in  the  vein  in  sufficient  quantity 
and  richness  to  be  worth  mining,  or  to  be  then  deemed 
reasonably  worth  mining,  then  you  will  observe  that,  by 
the  construction  I  have  given  to  the  deed,  it  was  a  vein  of 
zinc  ore  that  passed  by  the  deed,  and  the  franklinite  was  30 
not  within  the  exception  as  construed,  because  it  could  not 
be  mined  without  disturbing  the  vein  of  zinc  ore. 

This  question  is  thus  presented  for  solution  :  Was  this 
silicate  of  zinc,  whether  it  is  properly  called  willemite  or 
troostite,  in  1848  an  ore  of  zinc,  known  in  the  arts  and 
sciences  of  that  day  as  a  substance  from  which  zinc  could 
be  extracted,  and  did  it  occur  in  this  vein  in  quantities  and 
of  ricluess  to  make  the  vein  worth  mining  for  ?  Mark, 
the  question  is  not  whether  it  is  a  silicate  of  zinc  that  can 
now  be  so  mined,  or  is  now  worth  mining,  but  whether  it 
was  so  in  1848.  40 
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Now,  it  is  obvious  (feiitlcineii,  that  the  facts  necessary  to 
a  proper  solution  of  this  question  are  not  within  common 
knowledge.  Neither  you  or  I  could  tell  whether  this  sili- 
cate of  zinc  possesses  at  this  day  the  qualities  I  have  men- 
tioned ;  much  less  could  we  tell,  from  our  common  observa- 
tion or  knowledge  what  it  was  in  1848.  In  such  cases  the 
law  permits  us  to  resort  to  the  evidence  of  persons  of  ex- 
perience, who  from  their  having  acquired  experience  are 
called  experts.     Such  experience  may  have  been  gained  in 

IQ  the  actual  working  of  this  kind  of  ore  at  or  before  the 
period  named,  1848.  It  may  also  be  gained  by  study  of 
the  standai'd  treatieses,  books  on  the  science  and  on  the  art 
— on  the  science  of  mineralogy  and  the  ai't  of  metallurgv. 
Persons  who  have  acquired  sucli  experience  ai-e  permitted 
to  testify  to  their  opinions  in  respect  to  the  controvei'ted 
point.  If  such  opinions  are  founded  on  reiisons  which  we 
can  weigh  and  judge  of,  the  opinions  should  have  just  that 
weight  which  appears  to  be  justified  by  the  reasons  that  we 
can    judge    of.     But    when    the    reasons    leading  to  their 

or)  opinions  are  also  without  our  knowledge,  not  within  our 
knowledge,  then  we  must  accord  to  the  opinions  just  such 
weight  as  they  would  carry  according  to  their  being  in  ac- 
cord with  each  other  or  come  from  indifferent  and  disin- 
terested witnesses. 

Evidence  of  the  opinions  of  expert  witnesses  on  the  point 
now  under  consideration  has  been  given  on  both  sides  of 
this  case.  I  propose  briefly  to  call  your  attention  to  that 
testimony. 

Stone,    a    chemist,    called  by  the  plaintiff,  expresses  his 

oQ  opinion  that  the  silicate  of  zinc  such  as  found  in  this  vein 
was  before  1848  an  ore  of  zinc,  capable  of  being  reduced  to 
make  white  oxide  of  zinc,  under  a  j)atent  of  1796,  and  a 
later  patent,  the  date  of  wiiich  I  cannot  find,  but  which  has 
been  called  the  Duclos  patent  ;  and  to  make  spelter  after 
the  separation  of  the  franklinite  from  it,  which  he  believes 
to  have  been  then  possible.  This  opinion  is  founded  on 
what  Mr.  Stone  claims  to  have  learned  from  treatises, 
scientific  treatises  and  books.  He  is  a  chemist,  however,  in 
the  plaintiff's  employ,  and  to  that  extent  you  may  consider 

AQ   him  a  witness  having  the  interest  of  a  faithful  employe. 
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Du  Faur,  who  came  to  tins  country  with  a  scientific 
knowledge  acquired  b}'  study,  from  the  country  where  he 
was  born,  expresses  an  opinion  to  the  same  eftect  founded 
upon  study,  namely :  tiiat  this  was  an  ore  of  zinc,  known 
to  be  such  before  1848,  and  used  as  such  in  foreign  works. 
This  witness  was  in  1853  in  the  employ  of  the  plaintiff's 
predecessor  in  title,  but  he  now  seems  to  be  free  from  any 
interest.  As  I  stated,  his  opinion  is  founded  on  his  study 
of  scientific  books  and  treatises. 

Cook,  a  mining  engineer  and  manager  of  mines,  express-  iq 
es  also  an  opinion  that  by  the  use  of  separaters,  which  he 
declares  existed  prior  to  1848,  the  franklinite  could  have 
been  separated  from  this  ore  and  tliat  the  ore  was  then 
capable  ot  being  reduced,  and  the  vein  was  then  actually  fit 
for  and  worth  mining.  This  opinion  is  also  expressed 
upo!i  knowledge  derived  from  the  study  of  scientific  books. 
This  witness  was  formerly  in  the  defendant's  employ,  but 
he  is  not  now. 

Thum,  a  ciiemist  and  mineralogist,  employed  in  zinc 
woi'ks  in  Europe,  also  expresses  an  opinion  that  willemite,  20 
silicate  of  zinc,  is  a  valuable  ore  of  zinc  reduceable  by 
furnaces,  the  principle  of  which  furnaces  has  not  clianged 
since  1840.  You  will  observe  this  is  important,  because  if 
it  could  be  reduced  l)y  furnaces  the  principle  of  whicli  ex- 
isted in  1840,  it  is  antedated  this  deed.  This  opinion  is  ex- 
pressed in  regard  as  I  stated  to  willemite,  a  silicate  of  zinc, 
and  on  behalf  of  the  defendant,  it  is  contended  that  the 
silicate  of  zinc  on  Mine  Hill  contains  an  ingredient  which 
is  not  in  the  foreign  willemite,  namely  ;  manganese,  and 
that  it  really  should  not  be  called  willemite,  but  truostite,  30 
as  a  veriation,  a  diffei'ent  vaiiety  of  silicate  of  zinc.  Now, 
of  course,  if  the  presence  of  manganese  is  injurious  to  the 
reduction,  and  that  is  the  opinion  expressed  by  some  of  the 
defendant's  witn(,'sses,  it  would  tend  to  weaken  the  opinion 
of  Mr.  Thum  ;  but  if  the  red  oxide  which  was  about  this 
time  reduceable  in  furnaces  and  retorts  of  that  date, 
also  contains  manganese,  it  will  be  for  you  to  say  whether 
the  existence  of  manganese  in  this  silicate  of  zinc  shakes 
the  opiniun  which  Mr.  Thum    thus  expresses. 

Moebius,  a  metallurgist  of    Stolberg,    in    Germany,    ex-   40 
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presses  an  opinion  tliat  the  silicate  of  zinc  was  in  1848 
wortli  niinin<^  and  tit  to  be  mined  f(jr  zinc  ;  an  opinion 
partly  founded  on  his  study  of  scientific  treatises  and  books 
and  partly  by  his  working  and  knowing  of  working  of  sili- 
cate, tliouirh  not  at  that  date,  at  a  later  date. 

Williams,  a  chemist  and  matalhirgist  also  expresses  an 
opinion  founded  on  iiis  study  of  scientific  books  an  treatises 
that  the  silicate  of  zinc  in  1848  was  worth  mining  for  zinc. 
These  four  witnesses  are  not  in  the  plaintiff's  employ   and 

tr.  they  seem  to  be  indifferent  between  the  parties. 

Orgler,  whose  testimony  was  taken  in  Germany,  and  a 
translation  of  which  has  been  read,  is  the  director  of  the 
zinc  works  at  Sto!berg,and  has  had  a  j)ractical  experience  in 
the  zinc  industry  since  1841,  you  will  observe,  seven  years 
before  the  date  of  this  deed.  He  declares  that  the  silicate  of 
zinc  was  in  1848  commercially  valuable  for  the  production 
of  zinc,  and  had  been  used  by  him;  but  he  also  declares 
that  its  use  was  not  very  extensive.  He  states  that  if 
willemite  contained  no  other  minerals  forming   light   flow- 

OA  inc  slairs  than  oxide  of  zinc,  no  fear  need  be  entertained  of 
destructions  of  retorts,  but  with  such  other  properties  the 
retorts  would  be  impaired. 

Now,  yau  will  observe  the  force  that  is  in  the  conten- 
tion of  the  defendant  that  tlie  difficulty  of  reducing  this 
silicate  in  1848,  was  tluit  it  containttd  what  this  German 
gentleman  calls  light  flowing  slags,  which  would  attack  and 
injure  the  retorts  and  render  it  impossible  to  reduce;  but 
\'ou  will  observe  that  this  expert  speaks  from  experience 
i>'ained  in  the  actual  working  of  silicate  of  zinc,   willemite. 

orj  If  the  silicate  of  zinc  in  this  vein,  by  reason  of  its  contain- 
ino-  manganese,  has  the  properties  which  he  deprecated  as 
tending  to  impair  retorts,  the  force  of  his  evidence, 
although  it  is  apparently  wholly  disinterested  in  this  case, 
would  be  affected.  He  admits  that  he  had  no  experience 
with  the  silicate  of  zinc  from  this  region.  It  may  also  be 
observed  that  upon  the  question  of  the  effect  of  manganese 
in  this  silicate  upon  retorts,  that  there  is  evidence  from  the 
expert  witness,  Quinn,  wdio  has  gained  his  experience  in 
actual  work  about  the  retorts,    and    who    testifies    that  the 

40  danger  to  retorts  proceeds  less  from  tiie   materials  they  are 
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used  to  reduce  1)}^  heat,  tluiii  to  the  hick  of  care  and  skill  of 
the  workmen  eniploved  in  ''  tirino-"  them,  as  lie  calls  it. 

Upon  the  other  side  has  been  produced  the  following 
experts  : 

BhdvG,  a  professor  of  mineralogy  and  metallurgy,  de- 
cl.ircis  his  opinion  that  in  1S48  this  was  not  an  ore  of  zinc 
in  tills  country,  and  he  adds,  "  I  think  not  abroad  ;"'  but 
yon  will  observe  that  this  seems  to  be  in  practical  opposi- 
tion to  the  experience  of  Mr.  Orgler  as  to  its  being  actually 
used  in  Germany  from  1841,  or  ;it  least  befoi'e  1848.  Blake  iq 
is  confronted  with  letters  written  by  hiir.  when  in  the  em. 
ploy  of  the  New  Jersey  Zinc  Company,  the  plaintiff's  pre- 
decessor in  title,  from  which  an  inference  may  be  drawn, 
that  when  in  that  employ,  some  of  this  silicate  of  zinc,  at 
least,  was  known  by  him  to  be  used  in  their  manufactory 
very  shortly  after  1848,  and  if  yon,  upon  those  letters 
draw  that  inference,  it  may  affect  the  weight  of  his  evi- 
dence. 

Brush,    a    professor    of    mineralogy  and  metallurgy,  de- 
clares   his    opinion    founded    upon    the    study  of  scientific    20 
treatises  and  books,  that  in  1848  the  silicate  of  zinc  was  not 
considered  worth  mining. 

Dana,  a  well-known    and    higidy  esteemed    professor  of 
mineralogy,  declares  that  he  visited  the  place    in  dispute  in 
18t)l,  and  his  evidence  is  that  he  supposed  that  the  silicate' 
of  zinc  was  not  then   valuable. 

Ramnielsberg,  a  chemist  and  mineralogist  in  a  foreign 
University,  declares  that  in  1818  and  1849  willemite  was 
not  deemed  an  ore  of  zinc  to  his  knowledge;  he  adds,  "so 
far  as  I  know,  zinc  could  not  have  been  then  produced  30 
from  the  silicate."  Of  course  the  weight  of  this  evidence 
depends  upon  the  extent  he  had  of  opportunity  to  acquire 
knowledge  of  this  working):  of  the  willemite. 

Eggleston,  also  an  expert,  a  professor  of  mineralogy  and 
metallurgy,  is  called  to  prove  that  he  lately  made  an  inves- 
tigation to  discover  a  practical  process  for  sepai-ating  fi-ank- 
linite,  which  investigation  did  not  prove  successful  ;  he 
added,  however,  that  he  proposed  an  experiment  which 
was  never  made. 

Canfield,   a  mining  engineer    from    this    State    and  this   4.,j 
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neijj'liborhood,  declares  his  opinion  foimiled  on  the  study  of 
scientific  books,  that  in  1848  this  ore  was  not  worth  mining 
for  zinc;  he  adds,  tliat  in  his  opinion  founded  on  like  study, 
there  was  no  magnetic  separation  practical  before  1869. 
The  last  five  witnesses  named,  seem  to  have  no  interest  in 
this  case. 

Wethei-ill,  a  mining  and  metallurgical  engineer,  declares 
his  opinion  that  this  silicate  of  zinc  in  1S48  was  not  worth 
mining  f 01' zinc  ;  this  opinion  is  the  result  of   his  study    of 

iQ  l)ooks  and  treatises.  Me  distinguishes  between  willemite 
and  this  silicate,  which  he  calls  troostite.  and  declares  that 
by  reason  of  the  manganese  in  the  latter  it  was  incapable  of 
reduction  in  the  retorts  of  that  day.  This  opinion  would 
bo  materially  affected  if,  by  such  rotorts,  the  I'ed  oxide  also 
containing  manganese,  could  have  been  reduced. 

This  witnesss,  gentlemen,  I  am  bound  to  tell  you,  is 
laru-elv  interested  in  the  event  of  this  suit,  and  that  interest 
may  be  taken  into  consideration  by  you  witli  respect  to  the 
weight  of  the  opinion  that  he  has  pronounced.     Testimony 

on  as  to  facts  observed,  a  person  interested  may  well  be  ci'ed- 
ited  upon  ;  this  is  testimony  as  to  an  opinion  formed  and 
it  must  be  subject  to  the  limitation  imposed  by  human  na. 
ture,  that  the  opinion  may  l»e  formed  in  the  direction  of 
one's  one  interest. 

Heckscher  also  declares  iiis  opinion  to  the  same  effect, 
and  this  opinion  is  expressed  upon  his  study  of  scientific 
books  and  the  literature. 

I  must  make  the  same  observation  with  respect  to  this 
witness  ;  he  is  largely  interested  in  the  event   of    this   suit, 

3Q  and  that  interest  should  be  considered  by  _yon  in  determin- 
ing what  weight  is  to  be  given  to  the  expression  of  opinion, 
founded  on  reasons  that  we  are  unable  to  judge  of. 

This,  gentlemen,  comprises  the  evidence,  briefly  stated 
of  the  expert  witnesses  called  by  both  parties.  It  cannot 
have  escaped  your  attention  that  those  who  acquired  their 
experience  from  books,  declared  that  they  had  read  the 
standard  books  on  that  subject  ;  and  yet  you  will  observe 
that  tlie  opinions  expressed  are  not  oidy  varient,  but  some 
of  them  in  positive  contradiction.      In  this  condition  of  va- 

40  riance    and   contradiction,  it  is  your  province  to  determine 
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wliiit    woiglit,    if    any,    yuii    will    give    to  the  opinions  ex- 
pressed. 

In  (letei-niining  what  importance  yon  will  attach  to  the 
varient  opinions  of  expert  witnesses,  3'ou  will  donbtless  feel 
yourselves  very  inncli  aided  if,  from  this  evidence  yon  can 
discover  that  before  1848,  or  even  within  a  short  period 
afterward,  this  silicate  of  zinc  that  is  in  this  ore  had,  in 
fact,  been  successfully  reduced.  For  if  it  could  be  so 
treated  shortly  after  18-48,  it  would  indicate  a  previous  ca- 
pability, unless  there  was  some  new  or  improved  process  in-  10 
troduced  in  the  meantime  which  rendered  its  reduction 
possible.  You  may  feel  the  importance  of  this  corroboi-at- 
ing  proof  if,  in  your  judgment,  the  evidence  of  Orgler,  the 
expert,  who  acquired  his  experience  in  the  practical  work- 
ing of  zinc  ores  before  1848,  and  who  pronounces  willem- 
ite,  the  silicate  of  zinc,  called  willemite,  to  have  been  In 
1848  an  ore  which  was  capable  of  being  reduced  and  had 
been  reduced.  The  criticism  upon  this  testimony  has  been 
that  the  willemite  he  knew  of  was  different  in  constitution, 
and  that  the  manganese  in  this  silicate  of  zinc  from  its  in-  20 
iurious  effect  on  the  retorts  would  not  be  reduced  as  Org- 
ler did  his  willemite.  J3ut  if  it  did  appear  that  at  or  about 
1848,  bv  means  then  known  and  substantially  similar  to 
that  employed  to  reduce  willemite,  this  silicate  of  zinc  had 
been  reduced,  it  would  tend  to  give  weight  to  Mr.  Orgler's 
testimony.  On  this  point  the  evidence  of  Lane  may  be 
very  material.  He  testitied  that  in  1840  he  saw  in  opera- 
tion at  this  place  a  separat(<r  worked  by  magnets,  actually 
at  work,  sepirating  the  franklinite  from  this  ore — 

30 
Mr.  Collins:     The  red  oxide. 

The  Court:  Well,  sepai-ating  the  ore,  and  that  the  resi- 
due after  separation  was  distilled  by  heat  to  make  white 
paint,  by  collecting  something  in  bags  which  he  saw  there. 
The  work  was  conducted  by  a  Mr.  Ballon.  In  connection 
with  this  you  may  consider  one  of  the  rejx>rts  of  the  New 
Jersey  Zinc  Cempany,  which  was  put  in  evidence  by  the 
defendants,  whereby  the  company  or  one  of  its  officials 
narrates  the  effort  of   Ballon  and   its  result  in   producing   ^q 
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a  paint,  which  i^-rouiil  with  oil,  was  used  in  j)aintiiig  tlie 
house  of  Dr.  Fowler  in  the  vicinity.  Now,  if  this  evi- 
dence be  believed,  it  may  be  considered  by  you,  in  refei-- 
ence  to  the  question  whether  ores  might  not  then  have 
been  separated,  and  were  in  1848,  eight  years  after,  if  the 
retorts  used  stood  the  distilling  process  of  the  red  zinc  ore 
which  had  manganese  in  it,  whethei-  this  ore  may  not  have 
been    deemed    reasonably   worth  mining  for  zinc. 

On  this  same  subject  attention  is  called   by   the  plaintiff 

in  to  the  evidence  of  Squier,  wlio  about  ISSl,  commenced 
mining  on  Sterling  Hill,  on  what  he  called  the  back  vein, 
and  he  declares  that  it  was  mostly  silicate  of  zinc,  that  he 
used  that  ore,  and  that  he  used  it  in  prefei'cnce  in  the  manu- 
facture of  white  oxide  of  zinc  in  1855.  (^That  was  the 
time  the  manufacture  began  ;he  began  mining  in  1854),  and 
that  he  was  successful  in  the  use  of  that  ore.  Now,  if  this 
be  so  it  is  quite  important,  but  the  defendant  insists  that 
the  back  vein  on  which  Squier  was  mining,  was  in  fact  a 
vein  of  red  oxide,  or  that  that  was  largely   predominating, 

on  and  that  it  was  so  rich  by  reason  of  the  red  oxide  as  to 
account  for  his  success.  Kimble,  I  rhiid<.  produces  two 
specimens  of  ore  taken  from  the  outcrop  there,  and  one 
below  the  surface.  The  specimens  may  be  shown  you  ; 
there  are  so  many,  that  as  I  said  to  counsel  at  tlui  begin- 
ning of  this  case,  I  have  been  unable  to  follow  them.  1 
could  not  tell  you  which  one  was  produced  by  Mr.  Kimble. 
Squier  admits  furthei',  that  in  liis  manufacture  he  did  not 
use  the  ordinary  muffle  or  retorts  previously  used,  but  a 
furnace,  the  invention  of  which   was  claimed   by  Burrows, 

OQ  and  afterwards  the  Wetherill  furnace,  as  it  has  been 
called  in  this  evidence.  The  defendant  claims  it  was  the 
discover}'  of  the  Wetherill  fui-nace  with  its  iron  grate,  a 
specimen  of  which  has  been  shown  to  you  here,  that  made 
it  possible  for  Squier  to  succeed  with  this  ore,  and  if  either 
of  these  facts  are  in  your  judgment  established  as  true,  it 
would  materially  lessen  the  weight  of  Squier's  testimony 
on  this  point. 

Aitkin,  who  was  the  agent  of  the  New  Jersey  Zinc  Com- 
pany in  1854,  and  became  its  president  in  1857,  declares 

J.0  that  he  successfully  used  the  ores  from  this  vein  and  reduc- 
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ed  the  silicate  of  zinc;  .but  you  will  reuietnber  tliat  ho 
left  on  this  bank  the  pile  of  ore,  carried  on  the  books  as 
2,800  tons,  but  in  reality  about  4,000  tons,  and  J3ell  who 
succeeded  Aitkin  after  a  brief  interval,  made  use  of  that 
pile  by  reducing  the  silicate  of  zinc  by  wliat  he  calls  the 
linie  process,  which  he  claims  he,  niider  Professor  Cook, 
lirsc  used  in  18G().  The  fact  that  lime  was  in  use  before 
that  time  for  tluxing  and  reducing  metals,  and  Juid  been 
known  from  time  immorial  to  be  used'  for  that  purpose, 
seems  undisputed.  Squier  says  he  had  previously  made  \q 
use  of  it.  What  Bell  claims,  as  I  nndei-stand  it,  is  not  so 
much  a  new  discovery,  as  a  new  adaptation  of  means  to 
an  end,  namely;  the  use  of  lime  in  connection  with  a 
furnace  capable  of  sustaining  a  great  heat. 

In  respect  to  Mr.  Aitkin's  claim  that  he  used  tlie  silicate, 
his  letters  ai-e  important  evidence  and  they  tend  to  show 
that  his  efforts  were  to  obtain  red  oxide  ore.  These  letters 
and  the  lettei's  of  the  other  j^i'esidents  of  the  New  Jei-sey 
Zinc  Company,  notwithstanding  yon  may  not  approve  of 
the  mode  in  wliich  tliey  were  obtained,  nor  justifiy  John  20 
Geoi'ge  in  ti'afticing  with  the  confidential  communications 
of  his  former  employers,  ai'e,  I  am  bound  to  say,  evidence 
as  effective  as  if  they  had  been  voluntarily  produced.  But 
while  on  this  topic  I  also  must  say  that  if  from  this  evi- 
dence you  believe  that  John  George,  for  the  |)rice  of  $750 
however  disguised  by  monthly  payments,  for  work  render- 
ed, (of  which  his  account  was  very  meagre),  sold  these 
letters  and  entered  defendant's  service  to  further  its  inter- 
ests in  this  suit,  then  gentlemen,  while  tiie  letters  are  evi- 
dence, the  evidence  of  George  himself  is  sei'iously  affected,  30 
and  vou  would  have  a  riirht  to  oive  it  but  little  weio-ht  as 
evidence  and  whenever  opposed  to  othei'  evidence,  to  throw 
it  out  entirely.  And  if  you  believe  that  in  the  previous 
testimony  given  in  this  case,  George  falsely  stated  that  he 
did  not  receive  from  defendant  or  its  agents,  what  he  now 
admits  to  have  received,  then  you  may,  if  you  think  pro- 
pel', wholly -disregard  his  evidence. 

Now  gentlemen,  you  mnst  upon  this  evidence  determine 
whether  the  kind  of  silicate  of  zinc  in  this  vein  was  in  1848 
an  ore  of  zinc  occuring  in  this  vein  in    (piantity    and    rich-   4.1) 
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ness  sufficient  to  make  it  worth  miniiio'  foi'  zinc,  or  to 
make  it  reasonably  deemed  worth  mining  for  zinc.  As  to 
quantity,  the  evidence  eeems  to  lix  it  at  about  27  per  cent, 
of  the  mass;  as  to  richness,  tliere  can  be  no  doubt  of  its 
containing  zinc  in  such  quantity  as  to  be  now  profitable. 
But,  I  repeat,  the  question  is  not  as  to  the  present,  but  as  to 
the  year  1848.  It  was  not  necessary,  as  I  have  before  said, 
that  the  parties  to  the  deed  under  cotisideration  should 
know  that  this  ore  was  in  1848  worth  miiiino;  for  zinc;  nor 

10  was  it  necessary  that  there  should  have  been  previous 
working  of  the  ore  to  practically  demonstrate  success  ;  but 
there  must  have  been  a  state  of  knowledge  upon  which 
beintr  acquired,  a  reasonable  man  would  have  been  justified 
in  uncovering,  mining,  raising  and  reducing  this  ore.  If 
scientific  opinions  then  varied  and  some  denied  the  rediici- 
bility  of  this  ore  and  othei'S  asserted  its  capability  for  re- 
duction, the  question  will  be,  whether  upon  such  variant 
opinions  and  such  circumstances  as  might  be  ascertained 
by    any  person    desiring  to  learn  about  them,  a  reasonable 

20  ina'i  acquainted  with  these  circumstances  and  theseopinions 
would  have  deemed  it  worth  mining  for  zinc.  If  in  1848 
a  reasonable  man  would  have  so  judged,  tlien  this  vein 
would  pass  as  a  vein  of  zinc  ore  under  the  construction  of 
this  deed  adopted  by  the  Court  of  Errors. 

I  have  omitted  one  or  two  points  upon  this  subject  : 

First,  it  is  in  evidence  that    shortly  after  1848  the    Zinc 

Company,   succeeding   the  grantee  in  Fowler's  deed,  pul)- 

lished  to  the  world  some  reports  of  its  officials    and    others 

whom  they  had  employed  as  experts,  and  in  the   report    of 

30  ene  of  them,  it  is  stated  that  none  of  the  methods  em- 
plyed  in  Europe  had  been  found  practicable  in  working  the 
New  Jersey  mineral. 

Next,  it  is  testified  to  by  Stone,  that,  using  the  modes 
which  he  learned  were  in  use  in  1848,  he  has  from  this 
ore  made  Itrass.  This  tends  to  and  seems  to  prove  that  by 
the  methods  of  1848,  the  zinc  in  this  ore  M-as  capable  of 
extraction,  for  brass  is  a  compound  of  copper  and  zinc,  and 
in  Stone's  experiments,  the  zinc  must  have  come  from  these 
ores.     But  the  defendant  claims  that  the  brass  so  made  was 

40   unmerchantable,  first,  because  of  its  low  percentage  of  zinc. 
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and  second,  because  it  contained  too  inncli  iron.  Tlie  spec- 
imens showti  contained,  according  to  my  recollection  (I  find 
it  impossible  to  discovei'  it  in  tlie  evidence,  wliicli  is  so  vo- 
Iiiminoas),  but  to  my  recollection  one  specimen  contained 
about  five  per  cent,  of  zinc  and  the  other  about  seven, 
wliile  the  true  proportien  is  nearl}'  or  about  one  third,  that 
is.  333  per  cent.;  as  to  the  i)r;iss  containing  too  much  iron, 
I  recall  no  proof.  Stone  claims  that  by  similar  methods, 
tiiat  is  the  methods  known  to  him  or  learned  by  him,  to 
have  been  in  use  in  1818,  he  made  spelter,  metallic  zinc,  lo 
and  he  produces  some  made  from  this  ore;  and  if  he  used 
the  exact  methods  that  were  then  in  use,  the  same  kind  of 
retorts  and  furnace,  it  would  be  some  evidence  on  this 
subject. 

Now,  gentlemen,  take  into  consideration  all  this  evidence 
and  determine  whether  or  not  this  ore  in  this  vein  was,  in 
184:8,  worth  mining  for  zinc,  or  would  have  been  reason- 
ably deemed  worth  mining  for  zinc. 

But  the  decision  of  the  Court  of  Erroi'S  goes  further  and 
settles,  as  I  have  told  you,  that  we  must,  in  determining  20 
what  passed  by  tliis  deed,  put  ourselves  in  the  position  of 
the  parties  to  the  deed  in  18-1:8,  and  we  are  bound  to  take 
into  consideration  various  circumstances  that  then  existed, 
if  they  are  proved.  This  evidence,  as  I  undei'stand  it,  is 
received  not  to  alter  or  vary  the  terms  of  the  grant,  for 
that  is  impossible  to  do  by  parole  evidence,  but  rather  and 
oidy  to  indicate,  if  it  does  indicate,  the  thing  upon  which 
the  deed  was  intended  to  operate.  You  are  entitled  to  take 
into  consideration  what  this  vein  was  called,  usually  called 
in  1818,  and  there  can  be  no  doui)t  that  this  vein  was  in  30 
and  before  that  time  and  aftei-  that  time,  called  a  franklin- 
ite  vein.  Howell  was  there  in  1817;  he  says  it  was  then 
commonly  called  a  franklinite  vein.  Kimble,  who  lived  in 
the  neighborhoed  from  boyhood,  and  who  had  oppoituni- 
ties  for  knowledge  on  this  subject,  also  says  it  was  com- 
monly called  a  franklinite  vein.  Curtis,  who  first  saw  it  in 
18l7,  says  the  same.  McCarthy  and  Schotield,  who  worked 
there  a  few  yeai'S  later,  gave  similar  evidence  as  to  its  com- 
mon appellation  at  that  time,  which  would  be  evidence  with 
respect   to   wiiat    it    was    previously  called.     On  the  other  40 
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lumd,  you  Im.ve  the  evidence  of  Squire,  who  visited  it  in 
1851  for  tJie  purpose  of  examining  it  with  a  view  to  invest. 
nienc  in  the  .stock  of  the  company,  and  he  dechires  not  only 
that  he  observed  in  the  out-crop  of  tlie  vein  the  silicate  of 
zinc  which  it  contains,  l)Ut  that  he  was  infoi'med  by  Curtis 
(who  says  tliat  he,  in  18-±7  and  1848,  found  it  was  com- 
irionly  called  a  fraiiklinite  vein),  that  he  was  infoi'med  by 
Curtis  tliat  it  was  a  zinc  vein.  Both  Squier  and  Airkin 
seem  to  admit  that  it  was  called  in  the  neighborliood,  frank- 

j^Qliiiite;  ami  if,  miy  bu  observed  that  its  dark  appearance 
said  to  be  occasioned  by  the  weathorino:,  the  oxidization 
from  the  manganese  in  the  vein,  may  have  produced  tiiis 
ct^mmon  name.  It  may  further  be  observed,  that  those 
who  pronounced  it  a  zinc  vein,  as  Squier  and  Aitkin  have, 
in  some  instances,  been  confronted  by  letters,  contracts  and 
atiidavits,  in  which  they  have  a[)parcMtly  characterized  it 
as  a  franklinite  vein,  and,  on  the  other  hand,  some  of  those 
who  now  pron(,)nnce  it  a  fi'anklinite  vein,  like  i\rr.  George, 
have  been  confronted  by  affidavits  in  which  they  had  called 

20  it  a  zinc  vein.  This  discrepancy  nuiy,  perhaps,  be  account- 
ed for  by  the  fact,  if  it  was  sueh,  that  the  original  belief  in 
the  existence  of  a  franklinite  vein  and  a  zinc  vein,  side  by 
side,  had  affected  their  opinions.  IHake,  one  of  the  defend- 
ant's witnesses,  who  j)ronounced  on  the  constitution  of  the 
vein,  when  he  saw^  it  in  1851,  when  in  theenq^loy  of  plain- 
tiff's predecessor  in  title,  was  also  confi'onted  with  an  affi- 
davit made  in  1875,  wherein  he  acknowledges  that  in  ])ve- 
vious  affidavits  in  tl,>e  same  suit  he  had  called  this  a  frank_ 
linite  vein,  but  that  on  subsequent  examination  he  had  mod. 

30  ititjd  his  opinion  and  declared  in  the  affidavit  that  it  was  a 
mixture  of  franklinite  and  zinc  minerals. 

jSTow,  we  may  also  take  into  consideration  any  pi'oof  to 
the  effect  that  after  1848,  this  cotnpany,  the  plaintiff,  the 
Kew  Jersey  Company,  or  the  New  Jersey  Zinc  Company, 
which  was  its  predecessor,  rejected  the  zinc  conqjounds 
mixed  with  the  fraid<linite  in  this  vein  as  being  woithJess 
as  zinc  ore.  I  say  you  may  take  into  consideration  any 
evidence  on  that  subject,  but  observe,  gentlemen,  the  evi- 
dence   must    show    rejection    as    worthless.     It  will  not  be 

jQ  sufficient  to  prove  that  the  Zinc  Company  and  its  successive 
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presidents  constantly  sought  fur  the  richest  zinc  oi'cs  (tliis 
was  claimed  from  the  letters  that  Mr.  George  gave  the  de- 
fendant and  which  have  heen  produced),  nor  will  it  be  suffi- 
cient to  prove  that  the  company  or  its  presidents  preferred 
the  ore  called  red  oxide,  which  is  the  richest,  nor  will  it  be 
sufficient  ro  prove  that  they  left  on  the  bank  ore  which  was 
not  as  rich  as  they  desired.  To  be  effective  the  evidence 
must  show  and  justify  you  in  inferring  that  the  ore  Avas  re- 
jected, and  it  was  rejected  because  it  was  woithless. 

You  may  also  consider  evidence  to  the  effect  that  the  only   iq 
zinc  ore  then  commercially  valuable  was  the  red   zinc  ore, 
of    which    the    vein    at    the    point  in  dispute  contains  but 
little. 

I  have  before  observed  upon  the  question  raised  by  the 
construction  of  the  deed  and  directed  your  attention  to  the 
proofs  relating  thereto.  In  my  judgment  the  same  ques- 
tion arises  upon  this  evidence,  for  if  in  fact  this  was  a  vein 
of  zinc  ore  which,  although  containing  but  little  red  oxide, 
was  then  worth  mining  for  zinc,  or  reasonably  deemed 
worth  mining  for  zinc,  it  cannot  be  said  that  the  red  oxide  20 
was  the  onlv  zinc  ore  commercially  valuable  in  the  sense 
applicable  to  this  case. 

Now  you  may  also  take  into  consideration  any  evidence 
tendins  to  show  that  the  ore  of  this  vein  was  in  1848  an 
iron  ore  and  not  available  for  zinc  until  the  lime  pi'o- 
cess  of  Mr.  Bell's  in  1866.  There  is  some  evidence  that 
on  one  or  two  occasions  before  some  iron  liad  in  fact  been 
made  from  some  of  this  ore;  but  it  will  not  be  for  you  to 
say  whether  there  is  evidence  establishing  it  as  an  iron  ore 
in  contra-distinction  to  a  zinc  ore,  or  which  may  reason-  30 
ablv  justify  the  inference  that  it  was  such  an  ore,  that  is, 
an  iron  ore,  before  1866. 

It  is  a  further  claim  of  the  defendant  that  the  plaintilf 
and  its  predecessor  in  title  has  acquiesced  in  the  occupation 
of  this  mine  by  it  and  bj'  its  predecessors  in  title.  Such 
acquiescence  I  charge  you,  gentlemen,  cannot  tend  to 
divest  the  plaintiff  of  any  title  wiiich  it  had  obtained  by 
this  deed.  Acquiescence  cannot  change  title  to  land ; 
nothing  shoi-t  of  an  adverse  possession  for  a  period  of 
twenty  years   can   do  that.     Proof  of  acquiescence  is  on)}'   ^.q 


1542 

valuable  as  teiuliiig  to  point  out  and  identify  what  the 
deed  referred  to,  and  as  an  admission  of  the  party  as  to 
what  the  deed  referred  to. 

The  acquiescence  claimed  in  this  case  is  said  to  arise 
from  what  has  occurred  in  respect  to  the  occupancy  of 
Trotter  (under  whom  the  defendant  claims)  which  occu- 
pancy commenced  in  1877.  As  this  action  was  commence<l 
before  the  expiration  of  twenty  years  from  that  time,  the 
possession  of  Trotter,  if  it  was  adverse  and  continuous,  has 

j^Q  not  lasted  long  enough  to  ripen  into  title.  But  it  is 
claimed  that  in  certain  transactions  between  Trotter  and 
the  plaintiff,  the  latter  has  recognized  this  vein  as  a  frank- 
linite  vein  and  so  acquiesced  in  Trotter's  occupancy  of  it 
as  a  vein  of  that  character  as  to  be  equivalent  to  an  ad- 
mission that  this  vein  was  pointed  to  by  the  exception 
contained  in  the  deed  in  question. 

The  transaction,  so  far  as  it  is  necessary  to  consider, 
arose  in  this  way.  In  1877  Trotter  took  a  lease  from 
Curtis  for  500  feet  of  the  vein   extending   north  from    the 

20  east  and  west  line,  shown  by  a  pencil  mark  on  the  vein. 
The  New  Jersey  Zinc  Company  in  the  same  year  tiled  a 
bill  in  the  Court  of  Chancery  of  this  State  against  him 
with  respect  to  his  working  under  that  lease,  and  the 
action  so  arising  was  removed  by  Trotter  to 'the  Courts  of 
tiie  United  States,  and  afterwards  dismissed  for  lack  of 
prosecution.  In  1879  Trotter  took  another  lease  from 
Curtis  for  that  part  of  the  vein  lying  between  the  north 
end  of  his  500  feet  previously  leased  to  him,  and  the  Llam- 
bur«'-   Road;  and    vou  will   observe   that    went    within  the 

30  li"^  which  the  plaintiff  claims  to  have  the  franklinite  title 
to,  known  as  the  parallelogram.  As  plaintiff"  was  tiien 
minino-  on  the  parallelogram.  Trotter  brought  an  action 
ao-ainst  it  in  the  United  States  Court  and  obtained  a  ver- 
dict: but  in  that  record  it  appears  that  the  jury  declared 
they  could  not  ffx  or  locate  the  lines  of  the  parallelogram. 
Apprehensive  apparently  that  the  conveyance  of  the 
parallelogram,  was  defective  in  its  description,  the  plain- 
tiff in  this  case  afterwards  filed  a  bill  in  tlie  Court  of 
Chancery  of  this  State  to  reform  that  deed,  that  is,  the  deed 

.'()  which  conveyed  to    the  Sussex  Company  the  reserved  ore 
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called  frankliiiite  in  the  parallelo^riun  and  to  fix  tlie 
southerly  line  of  the  parallelogram  across  this  vein  at  or 
about  the  place  where  the  pins  are  now  ])laced  which  are 
marked  "  Iron  Pins  "  on  the  map.  In  this  bill  which  3'ou 
will  observe  was  founded  on  the  plaintiff's  fraiiklinite 
title  in  the  parallelogram,  no  contest  was  raised  over  aii_y 
part  of  the  vein  in  question  in  this  case,  except  as  to  the 
place  upon  it  where  the  line  of  the  parallelogram  crossed  it. 

Answers  wei-e  tiled  bv  defendant  in  that  case,  which  I 
deem  it  nnnecessar_y  to  recite,  for  pending  the  litigation  jq 
the  plaintiff  in  this  case  and  Trotter  reached  an  agreement, 
which  was  put  in  writing,  and  ended  the  dispute  between 
them.  It  recites  that  a  litigation  existed  between  Trotter 
and  the  New  Jersey  Zinc  Company  as  to  the  existence  and 
location  of  a  parallelogram  of  mining  rights  on  the  west 
vein  of  franklinite  on  Mine  Hill  ;  that  the  plaintiff  claimed 
to  have  obtained  the  right  of  the  New  Jersey  Zinc  Com- 
pany, and  that  the  plaintiff  had  filed,  a  bill  for  reformation 
in  which  an  injunction  had  been  obtained  against  Trotter 
for  mining  on  the  part  claimed  as  the  parallelogram  ;  it  20 
further  recites  a  compromise  and  settlement  by  which 
Trotter  was  to  release  all  his  claims  against  the  plaintiff 
for  $2^,680,  and  withdraw  from  all  litigation,  and — this  is 
the  important  point — the  plaintiff'  thereby  admitted  that 
the  southeast  line  of  the  parallelogram  crossed  the  vein  at 
a  certain  place  which  was  expressed  in  the  agreement,  and 
which  was  to  be  located  on  the  ground  by  monuments  to 
be  fixed  b}'  McCoy  and  Roome,  and  that  Trotter  might 
mine.  Trotter  claiming  under  the  fraidclinite  title,  for  25 
feet  north  of  the  pin  on  the  west  side  of  the  vein.  It  is  30 
this  agreement  in  connecttion  with  tlie  previous  litiiration 
which  it  settled,  that  is  claimed  to  show  an  acquiescence 
in  the  occupation  of  Trotter,  under  a  title  claiming  this 
as  a  fraidvlinite  vein,  indicating  that  the  deed  in  this  case 
did  not  point  to  or  intend  to  convey  this  vein,  but  that  it 
was  the  subject  of  conveyance  by  the  other  deed  of  the 
same  date  which  conveyed  to  the  Sussex  Company  the 
reserved  franklinite. 

I  have  laid  this  evidence  before  you  at  some  length,  and  it 
will  be  for  you  to  say  whether  it   shows  such  acquiescence   4.1) 
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ill  Trotter's  occupation  of  tiie  pai't  of  tlie  vein  in  disjMite 
in  this  case,  which  was  not  in  dispute  in  tliat  case,  as  justi- 
fies the  inference  that  this  was  a  franklinite  vein  and  con- 
sequently not  pointed  to  or  conveyed  hy  the  deed  under 
consideration. 

Acquiescence  is  also  claimed  fi-otn  the  acts  of  the  New 
Jersey  Zinc  Company  in  publishing  the  i"eports  of  1852 
and  1853.  These  reports,  gentleiren,  adopt  a  report  made 
to  the  company  by  the  expert.  Dr.  Jackson.  As  I  read 
them  there  seems  to  be  a  claim  both  of  a  franklinite  vein 
and  a  zinc  vein  at  this  spot;  and  you  will  observe  that 
counsel  on  both  sides  have  appealed  to  these  reports,  on 
one  side  to  show  that  this  must  have  been  a  franklinite 
vein  because  it  is  the  only  vein  there,  and  they  said  they 
had  a  franklinite  vein,  and  the  other  side  to  show  that 
this  must  have  been  a  zinc  vein  referred  to,  because  they 
said  that  they  had  a  zinc  vein  2,5(>0  feet  lon_£^.  You  must 
determine,  and  if  it  appears  that  was  made  under  the  mis- 
take that  there  was  a  double  vein  there  as  rhere  was  at  Stei- 
litio-  Hill,  it  will  be  for  vou  to  say  what  evidence  that 
affords  of  admission  that  this  vein  was  conveyed  or  re- 
served by  the  deed  in  question. 

Now  gentlemen,  if  upon  the  claim  of  title  by  deed,  the 
New  Jersey  Company,  the  plaintiff,  has  failed  to  make  out 
that  this  vein  was  conveyed  by  deed  of  March  10th,  1848, 
upon  the  construction  and  under  the  principles  I  have 
o-iven  you,  or  if  from  the  circumstances  which  you  find 
proved  as  surrounding  the  transaction,  you  determine  that 
the  deed  did  not  point  to  this  vein,  then  you  must  proceed 

on  to  consider  the  plaintiff's  other  claim  ;  but  if  the  plaintiff 
has  made  out  that  this  vein  passed  by  that  deed,  it  is  en- 
titled to  your  verdict. 

Tiie  other  claim  of  the  plaintiff,  the  New  Jersey  Com- 
pany, is  that  it  has  acquired  title  to  the  part  of  this  vein 
which  is  in  dispute,  by  what  is  called  adverse  possession. 
Its  claim  is,  that  if  the  vein  in  dispute  did  not  pass  to  the 
Sussex  Company  by  the  deed  of  Col.  Fowler  of  March  10th, 
1818,  yet  it  acquired  title  thereto  by  taking  and  continuing 
in  possession  thereof  under  a  claim  of  title. 

A(\       By  adverse  possession  a  title  to  land  may  be  acquired  as 
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stroiio'  and  indisputable  as  a  title  b}'  deed  ciiii  be;  but  siudi 
possesssioii  must  be  proved  bj  tlie  party  claiming  under  it, 
and  tlie  proof  must  established  the  following  facts  before 
you  will  be  justified  in  finding  title  b}-  adverse  possession  : — 

First.  It  must  be  shown  that  tlie  party  claiming  had  a 
possession  which  was  adverse,  that  is,  a  possession  t;iken  as 
of  right  and  in  denial  of  the  right  of  everybody  else  and 
particularly  in  denial  of  the  right  of  the  true  owner;  a 
possession  by  permission  is  valueless  and  not  evidence. 

Next.  It  must  be  open  and  notorious,  so  that  the  real  10 
owner  may  know  that  an  adverse  possession  has  been  com- 
menced, and  may  take  steps  to  eject  the  intruder  ;  and 
lastly  it  must  be  continuous  and  uninterrupted  for  the  full 
period  of  twenty  years.  An}'  interruption  l)y  the  i-iglitful 
owner,  by  a  resumption  of  possession  before  the  expiration 
of  twenty  years,  breaks  the  continuity  of  possession,  and 
the  period  of  twenty  years  must  begin  to  be  counted  again 
after  sucdi  interruption  is  I'emoved. 

The  charactei"  of  possession  of  land  varies  as  land  does. 
An  ownei-  of  a  house  keeps  it  in  liis  possession  by  liviTig  in  20 
it,  or,  if  he  leaves  it  tempoi'arily,  he  locks  it  up  and  takes 
away  the  key  wliicii  is  a.  sjanbol  of  possession.  The  posses- 
sion of  a  piece  of  woodland  is  of  a  different  chisractei- ; 
so  is  the  possession  of  land  consisting  of  a  vein  of  ore. 
The  law  in  respect  to  the  possession  of  such  land  is,  that 
the  possession  must  be  such  as  is  appropriate  to  the 
character  of  the  land,  and  a  possession  of  a  part  of  land 
under  claim  of  title  by  deed  will  be  a  possession  of  the 
land  appai-ently  conveyed  by  the  deed.  Thus  if  a  deed, 
giving  color  of  title,  convey  a  vein  of  ore,  and  the  gi-antee  30 
takes  possession  of  a  vein,  under  the  deed  by  mining,  work- 
ing, opening,  in  one  ))art,  his  possession  will  extend  to  all 
the  vein  covei-ed  by  tiie  deed,  although  he  does  not  siidv  a 
shaft  01'  drive  a  tunnel  through  the  whole  length  of  the 
vein.  Such  a  possession  if  adverse,  open,  uninterrupted 
and  continuous  for  twenty  years  will  operate  to  pass  the 
title.  A  succeeding  purchaser  from  one  in  adverse  posses- 
sion may  acquii'cby  his  deed  such  rights  as  his  grantoi'  had, 
the.  rights  that  he  had  aequii'ed  by  possession  ;  the  con- 
tinous  possession  necessary  to  make  title  l)y  adverse  posses-  40 
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siaii  need  not  be  of  oiiu  persuii,  but  it  will  be  satisfied  by 
the  successive  possessiou  of  persons  acquiring  one  from 
another   tlie  rights  of  previous  possessors. 

Now,  on  March  lOtli,  1848,  the  Sussex  Company  took  at 
least  apparent  title  by  two  deeds,  one  covering  tlie  whole 
Mine  Hill  tract  aiid  conveying  within  it  certain  veins  of 
ore,  the  other  covering  a  part  of  the  tract  and  conveying 
only  fraiddinite.  Now,  if  tiie  Sussex  Company,  opened, 
mined  and  worked  openly,  adversely,  portions  of  this  vein 
iQ  under  the  claim  that  it  was  a  vein  that  passed  by  the  deed 
lirst  mentioned,  and  its  work  was  adverse  to  all  othei's, 
open  and  notorious,  and  it  was  so  open  as  to  give  notice 
that  the  possession  was  taken  of  the  whole  vein,  it  was  a 
possession  of  the  whole  vein  so  far  as  it  was  a  continuous 
vein;  and  if  that  possession  was  maintained  by  it  and  by 
its  successor  in  title,  uninterruptedly  for  twenty  years,  then 
the  Sussex  Company,  its  grantees  and  its  successors  under 
devolution  of  its  apparent  title  would   acquire  title   to   the 

vein. 

OA  On  this  subject  the  evidence  seems  to  be  this,  and  you 
correct  me  if  I  am  wrong  and  add  anything  that  I  omit. 
In  April,  184-8,  the  deed  having  been  taken  in  March,  Kim- 
ble commenced  mining  on  this  vein  for  the  Sussex  Com- 
pany; he  lirst  mined  south  of  the  Ding-Dong  shaft,  and  you 
will  observe  that  that  must  have  been  on  the  portion  of  this 
vein  in  dispute.  Shortly  after  that  time  under  the  same 
employment,  he  went  to  another  i)oint  on  the  vein,  an<l 
that  was  a  point  south  of  the  Hamburg  Road  ;  shortly 
afterwards  he  went  down  to  the  opening  called  the  Weights 

OA  and  Measures  and  there  mined,  and  in  Sei)tember,  1819, 
he  went  over  to  the  Buckwheat  opening  which  shortly  be- 
fore had  been  discovei-ed. 

George,  in  the  employ  of  the  New  Jersey  Zinc  Com- 
pany, in  April,  1818,  mined  south  of  the  Ding-Dong  shaft 
on  the  vein  in  question,  in  1853  and  1854,  near  the  Hani- 
buro-  Road,  afterwards  at  the  Weights  and  Measures  and 
tiien  again  at  the  Hamburg  Road. 

Aitkin,  who  came  in  as  President  in  1857,  declares  that 
after  some  litigation  about  thi^,  south  half  of  the  vein,  they 

AQ  put  men  to  work  along  the  whole  hill. 
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Bell,  who  becanie  President  in  1S64,  says  wlien  ho  went 
there  there  were  openings  about  every  iiftj  feet  along  this 
whole  tiMCt.  There  tlierefore  seems  to  be  evidence 
of  mining,  opening,  working  at  various  points  on  tJiis  vein. 

As  to  the  mining  at  tiie  Hamburg  Road,  I  have  to  observe 
tliatat  that  point  the  Sussex  Comp;iny  and  its  successors  held 
two  apparent  titles;  one  did  not  extend  so  as  to  cover  the 
whole  vein,  if  it  was  a  franklinite  vein,  or  any  part  of  it  if 
it  was  a  franklinite  vein  ;  the  work  done  at  tliat  point  is  not 
shown  to  have  been  done  under  the  claim  of  one  deed  ^^ 
rather  than  another.  In  the  absence  of  proof  that  it  was 
done  undei'  the  deed  in  question,  which  conveyed  the  zinc 
ore,  the  evidence  of  work  done  tiiere  should  not  be  accept- 
ed as  indicating  possession  of  the  whole  vein.  Nor  would 
the  working  at  the  Buckwheat  opening  operate  to  indicate 
a  possession  of  the  whole  vein,  unless  it  appeared  at  that 
time  that  tliat  opening  was  on  pai't  of  this  vein,  and  as  I 
understand  the  evidence,  the  fact  that  the  Buckwheat 
opening  was  part  of  this  vein  was  discovered  afterwaids, 
and  some  time  aftei'.  „  . 

Now,  gentlemen,  was  there  an  open  and  notorious  pos- 
session under  the  rules  which  1  have  given  you  ?  Was 
there  an  adverse  possession  and  was  it  uninterrupted  ? 

Now,  it  was  interrupted  in  1887  by  Trotter,  but  if  it  had 
commenced  in  1848  and  had  continued  without  interiup- 
tion  for  twent}'  full  years  from  that  date,  that  is  until  1868, 
then,  gentlemen,  title  had  already  accrued  and  Trotter's  in- 
terruption would  not  divest  it. 

Had  there  been  any  previous  interruption  of  possession? 
The  evidence  shows  that  there  was  mining  on  this  portion  o,. 
of  the  vein  between  1848  and  1877.  Schofield  declares 
that  he  mined  foi-  one  Gardner,  and  lixes  the  besfinninir  of 
his  mining  as  in  the  year  1855  or  1856.  Aitkin  says  that 
he,  as  president  of  the  company,  after  conference  with  his 
directors  and  upon  their  consent,  gave  permission  to  Gaid- 
ner  to  do  the  mining  he  did.  Here,  you  observe,  there  is 
a  clear  discrepancy  ;  somebody  must  be  wrong,  because  Ait. 
kin  did  not  become  president  until  1857,  and  if  Mi'.  Gard- 
ner, through  Schotield,  began  mining  in  1855  or  1856,  it 
could  not  have  been  under  Aitkin's  permission.      You  must   a,'\ 
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settle  wliat  the  truth  \v:i6.  and,  in  this  eoimection,  j'ou  may 
consider  some  letters  written  by  Mr.  Aitkin  about  tiie  time 
when  Gardner  was  evidently  minino;^  if  he  continued  after 
that  time,  he  continued  mining  through  Schofield  after 
that  time — 

Mr.  Collins:     Tiiat  was  through  Greer,  at  that 
time,  Greer  aud.  Edsall. 

jQ  The  Court:  Well,  that  may  be  so ;  I  thought  some  of 
the  letters  of  Mr.  Aitkin's  referred  to  Schotield's  mining, 
I  mav  be  mistaken  about  that.  You  must  correct  me.  srcn- 
tlemen,  this  evidence  in  these  books  has  been  so  inter, 
spersed  with  observations  and  discussions  I  can  hardly  find 
the  testimony.  At  all  events,  to  whomever  these  letters 
referred,  if  tliey  justify  an  inference  that  the  mining  then 
done,  about  which  the  letter  was  wi'itfen,  was  done  by  ])ei-- 
mission,  then,  gentlemen,  1  charge  you  that  the  work  of 
Gardner  was  not  an  interruption  of  the    possessiotti    by  the 

20  plaintiff  or  its  predecessoi-  in  title,  and  would  not  interrupt 
the  running  of  the  adverse  possession,  if  such  possession 
had  been  previously  taken  ;  and  if  the  mining  refei'red  to 
by  the  letters  was  done  by  Greer  oi-  Edsall  for  Gai'dnei-,  as 
there  was  some  done,  I  believe,  at  the  Greer  Opening,  aiid 
I  understand  that  obtained  its  name  from  that  mining,  if 
that  was  permissive  mining  you  may  consider  whether  oi- 
not  there  is  not  some  evidence  in  corroboration  of  Aitkin's 
statement  that  he  gave  permission  to  Mr.  Gai'dner.  and  that 
Mr.  Schofield  errs  in  respect  to  the  time   he  began  mining 

30  for  Gardner.  I  repeat  tiiat  if  the  work  done  by  Gardnei- 
was  permissive,  was  done  by  permission,  then,  gentlemen, 
it  did  not  intei'rupt  the  running  of  adverse  possession,  if 
adverse  possession  had  previously  begun.  But  if  you  find 
in  this  case  evidence  that  Gardner's  mining  on  this  vein 
was  not  by  permission,  it  becomes  important  to  discovei-  in 
what,  right  and  by  what  claim  lie  was  mining  If  there  is 
evidence  sufficient  to  convince  you  that  he  was  mining  for 
Curtis,  and  that  Curtis  claimed  title,  then  I  chai-ge  you 
tiuit  his  mining  would    interrupt   the    running   of   adverse 

40   possession  even  if  it  had  begun. 
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At  a  subsequent  period  there  was  some  miiiiii<>"  done  by 
Kimble  for  tlie  Bristol  Franklinite  Company.  An  injunc- 
tion was  immeiiately  obtained  and  the  mining  ceased  and 
was  not  resumed.  If  there  is  evidence  that  the  Bristol 
Company  was  mining  under  Curtis,  claiming  title,  and  I 
confess  I  can  recollect  none,  I  charge  you  that  it  wonhl  in- 
terrupt the  running  of  adverse  possession  altliough  pre- 
viously begun.  But  if  in  either  of  these  cases  thei'e  is  not 
sufficient  evidence  that  the  worlc  done  by  Gardner  or  in 
behalf  of  the  Bristol  Company  or  under  Cui'tis  claiming  iq 
title,  but  that  thej'  were  mere  trespassers,  then  I  charge  you 
tliat  any  mining  done  by  them  did  not  interrupt  the  I'un- 
ning  of  adverse  possession  if  it  had  begun.  That  would 
f)nlj  be  interrupted  when  the  possession  is  taken  in  behalf 
of  the  real  owner  from  the  one  claiming  to  be  owner. 

]Sow,  gentlemen,  1  have  given  you,  to  the  best  of  mv 
ability,  what  aid  I  can  to  the  solution  of  the  questions  that 
liave  to  be  decided  by  you.  I  briefly  recapitulate  them 
thus: 

If  the  plaintitf  has  made  out  to  your  satisfaction  a  pos-  20 
session  of  the  vein  in  dispute,  which,  under  the  principles  I 
have  laid  down,  was  adverse,  open,  notorious  and  uninter- 
rupted for  full  twenty  consecutive  years,  then  it  is  entitled 
to  your  verdict.  If  the  plaintiff  has  established  to  vour 
satisfaction  that  the  vein  in  dispute,  under  tlie  construction 
I  have  given  you,  passed  to  the  Sussex  Company  by  the 
deed  of  March  10,  1848,  then  it  is  entitled  to  your  veixlict. 
But  if  it  has  failed  to  estal)lish  by  a  preponderance  of  pi-oof 
its  title,  either  by  that  deed  or  by  adverse  possession,  then 
the  defendant  is  entitled  to  your  verdict,  30 

Swear  a  constable. 

Mr.  McCarter:  Will  the  Court  permit  me  to 
call  attention  to  what  I  conceive  to  be  a  mistake 
of  fact  ? 

The  Court :     Yes,  sir. 

Mr.  McCarter ;  The  point  that  I  want  to  call 
attention  to  is,  in  narrating    the    contents    or    the   aq 
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oi^reeineiit  of  1884,  the  settlement  with  Trotter, 
your  Honor  stated  it  was  in  consideration  of  the 
payment  of  $26,000  on  chums  which  Trotter  had 
against  the  plaintiff. 

The  Court:  No,  that  was  a  mistake;  it  was 
ao;ainst  tlie  predecessor  of  the  plaintiff.  That 
is  a  mistake  if  I  did  say  so  ;  it  was  an  error  of 
mine,  gentlemen. 

Mr.  McCarter ;  Another  matter.  Yon  spoke 
of  Squire's  knowledge  of  the  working  of  this  ore 
of  zinc  in  185-lr,  with  the  silicates;  lie  began  to 
work  it  in  1854.  Squire  began  to  work  it  much 
earlier  than  that  when  he  was  engaged  in  man- 
aging for  tiie  New  Jersey  Zinc  Company,  earlier 
than  1854,  and  discovered  its  value  as  zinc  ore 
before  that  time,  1850  and  1852. 

Mr.  Collins:     That  is  not  correct. 

The  Court ;     T    will    have   to  leave  that  to  the 

Mr.  Collins  :  lie  said  there  was  red  oxide,  but 
there  was  silicate  in  it. 

Tlie  Court;     I  think  he   did  say  he  used  ore  in 
which   there  was    silicate    before  that  time,    but 
when  he  came  to  mine  for  himself,  he  referred 
to  the  silicate  ore  and  that  was  in  1854. 

Mr.  Collins:  Your  Honer  did  avert  to  this 
fact,  that  Col.  Curtis  testified  he  authorized 
Gardner  to  mine.  He  got  one  thousand  tons  of 
ore — 

Mr.  McCartei  :     There  is  no  such  evidence. 

Mr.  Collins  :     There  is. 

The  Court:     I   looked  in  vain  for  it.     I  won't 
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detain  the  jury  now  ;  you  will  have  to  look  it  up 
and  show  it  to  me. 

Mr.  Collins:     I  can  ;  I  will  show  it  to  you. 

The  Coui't ;  I  will  first  take  up  the  plaintiff's 
requests  to  chargfe. 

I  decline  to  charge  otherwise  tlian  I  have 
charged  in  respect  to  requests  number  one  to 
number  five,  inclusive.  iq 

Also  number  six  to  number  nine,  inclusive. 

1  decline  to  charge  the  tenth  request. 

I  decline  to  charge  the  eleventh  request,  ex- 
cept as  I  have  charged. 

The  twelfth  request  is,  "  That  the  deed  must 
l)e  so  construed  as  to  give  effect  to  its  language, 
if  possible,  and  that  it  must  be  construed  most 
strongly  against  the  grantor." 

I  charge  that ;  that  is  the  law. 

Number  12  A,  I  decline  to  charge,  except  as  I 
have  charged. 

The  13th  request  is,  "  In  a  deed  which  contains 
a  grant  and  a  reservation,  the  reservation  is  sui)- 
ordinate  to  the  gcant,  and  if  there  be  a  subject 
matter  to  which  the  grant  will  apply,  tlie  deed 
will  take  effect  as  to  that,  even  if  there  be  noth- 
ing to  which  the  reservation  can  apply.  The 
jury  are  not  bound  to  dei'ogate  fi'om  what  is 
plainly  granted  in  order  to  give  effect  to  the 
reservation." 

I  decline  to  charge  on  that  subject  otherwise 
than  1  have.  This  deed  is  peculiar;  it  does  not 
grant  a  definite  thing,  it  grants  a  thing  if  it  is 
tliere,  and  it  excepts  a  thing  if  it  is  there. 

The  14th,  15th,  16th  and  17tli  requests  I  de- 
cline to  charge  otherwise  than  I  have. 

The  IStli  request  is,  "That  if  the  deed  in  ques- 
tion operated  to  pass  anything  to  the  giantee  it 
t(K)k  effect  at  the  instant  of  its  delivery,  and  that 
no  declaration  or  admission  of  the  grantee  or  its   40 


20 


30 


20 


30 


1552 

snccessoi's  or  ;niy  amount  ot"  acquiescence  in  an 
adverse  occupancy,  for  a  shorter  period  than  tliat 
required  to  confer  title  by  adverse  possession, 
could  operate  to  divest  the  title  whicli  passed  by 
deed  ;  that  such  title  could  only  be  divested  by  a 
deed  or  other  conveyance  competent  to  pass  title 
to  real  estate." 

I  chari>e  that. 

The  I9th  request  I  decline  to  charge. 
jQ  The  20th  request  I  have  charged. 

The  21st  request  I  decline   to  chai'ge  othei-\vise 
than  I  have;  so  with  the  22(1. 

I  have  charo;ed  the  23d. 

The  24th  1  decline  to  charge  otherwise   than  I 
liave. 

The    next  one  which   is  not  numbered,  which 
would  be  No.  25,  I  decline  to  charge. 

The  next  one,  also  not  numbered,  whicli  would 
be  26th,  I  decline  to  chai'ge. 

The  last  one  I  decline  to  charo-e  otherwise  than 
I  have  charged. 

Now  the  defendant's  requests  to  chai-ge. 

No.  1,  1  have  chai-ged. 

No.  2  I  decline  to  charge  otherwise  tlian  I  have. 

No.  3,  I  have  charged. 

No.  4,  I    decline    to  charge    otherwise    than    1 
have. 

No.  5,  I  have  charged. 

No.  6,  I  decline  to    charge    otherwise   than  I 
liave. 

No.  Y,  I  decline  to  charge. 

No.   S,    I    decline   to   charge  otherwise  than    I 
have. 

No.  9,  I  decline  to  charge. 

No.  10,  I  decline  to  cliarge. 

No.  11,  I  have  charged  down  to  the  last  clause, 
that  I  decline  to   charge,   otherwise  than   I  have 
charged. 
AQ  No.  12,  I  think  the  charge    on    that  subject   is 
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full  and  I  will  decline  to  charge  otherwise  than  I 
have;  so  with  No.  13. 

No.  14,  I  decline  to  cliarge. 

No.  15,  I  decline  to  charge  otlierwise  than  I 
have;  so  witli  Nos.  16,  17,  18,  19,  20,  21,  22  and 
No.  23. 

I  decline  to  charge  No.  24,  otherwise  than  L 
have  charged. 

No.  25,  I  decline  to  charge  otlierwise  than  I 
have.  ^^ 

No.  26,  I  have  charged. 

No.  27,  I  decline  to  charge  otherwise  than  I 
have. 

No.  28.  There  is  a  clear  error  in  that  request, 
^' Until  after  1848."  Either  the  "  until  "  is  wrong, 
or  something  is  wrong  in  it. 

Mr.  Collins  :  Well,  nntil  the  time,  it  Avas  after 
1848,  %ve  did  not  designate  the  time,  that  is  all. 

The  Court  :     Well,  I  have  charofed  sufficiently  20 
upon  that  subject  and  decline  to  charge  otherwise 
than  I  have. 

No.  29,  I  have  charged.  I  repeat  it  however, 
as  perhaps  it  was  not  very  strongly  emphasized  in 
the  charge. 

The  request  is:  "  That  no  advance  in  the  arts 
and  sciences  can  extend  the  grant  of  1848  over 
any  portion  of  the  Mine  Hill  farm,  which  it  would 
not  at  its  date  been  deemed  to  embrace  by  them  30 
applyiiig  to  its  sterns  and  subject  matter  correct 
rules  of  construction."     I  chariJ:e  that. 

No.  30,  I  decline  to  charge  otherMn'se  than  I 
have  chargred. 

No.  31,  is:  "That  if  it  be  proved  to  the  satis- 
faction of  the  jury  that  the  first  processes  of  manu- 
facturing white  oxide  of  zinc  direct  from  red 
oxide  ore  were  not  applicable  to  the  oi'e  here  in 
controversy,  and  that  this  ore  was  rejected  for 
many  years  after  the    red    zinc   ore    had    become   40 


1554 

valuable,  aiiU  couUl  not  be  utilized  until  still 
more  modern  processes  had  been  perfected,  then 
this  is  evidence  that  this  ore  could  not  have  been 
deemed  worth  mining  for  zinc  in  IS-iS." 

I  charo;e  that,  with  the  addition  tliat  it  does  not 
necessarily  establish  that  fact,  but  is  only  evi- 
dence. 

I  decline  to  charge  the  32d  request. 

Nos.  33,  34,  35,  36,  37,  38,  39  and  40,  I  decline 
iQ  to  charge  otherwise  than  I  have  charged. 

No.  41,  I  decline  to  charge. 

Nos.  42,  43,  44,  45  and  46,  I  decline  to  charge 
otherwise  than  I  have  charged. 

No.  47,  I  have  charged.  If  counsel  think  there 
is  any  necessity  for  charging  that  over  I  will  do 
so. 

Mr.  Parker:     I  think  it  will  only  take  up  time. 

The  Court ;  Now,  gentlemen,  what  will  you 
do  about  the  exhibits  here? 

Mr.  Thompson  :     Your  Honor  permitted  ns  to 

call  attention  to  this  testimony. 

The  C'ourt :  Head  it,  so  that  Mr.  McCarter  can 
hear  it. 

Mr.  Collins  ;     Page  1548.     lie  was  asked  after 
he    had    enumerated    all    the    companies:     "Did 
gQ  they  ever  authorize  any  mining? 

A.  On  the  north  half  of  Mine  Hill— yes,  they  did. 

Q.  Where? 

A.  On  what  is  called  the  "Greer  Opening,"  on  the  north 
part  of  Mine  Hill. 

Q.   Who  did  that  mining? 

A.  It  was  done— it  was  an  arrangement  made  by  Jolm 
Gardner  to  take  out  1000  tons  of  franklinite  ore,  and  he 
took  out  1000  tons  of  franklinite  ore,  and  I  told  Mr. 
4Q   (Gardner — (interrupted.) 
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Q.  Nevei"  mind  that — was  tliere  any  otliei-  mining  done 
on  the  north  half  of  Mine  Hill  under  the  authority  of  the 
franklinite  title,  than  that  done  by  John  Gardner? 

A.  I  don't  remember  that  there  was. 

Mr.  McCarter  :     Tiiat  don't  prove  it. 

Mr.  Collins:  That  is  what  we  referred  to;  it 
is  for  the  jury  to  say.     (Continuing  reading.) 

Q.  Did  you  ever  know  anything  about  the  Bristol  Frank-  1^ 
linite  Company  ? 
A.  Yes. 

Q.  Did  you  have  anything  to  do  with  that  company  ? 
A.  There  were  some  leases  granted  to  it  I    believe — no, 
I  had  nothing  to  do  with  it. 

Q,  By  whom  were  the  leases  granted  ? 
A.  By  some  companies,    but    I    don't    remember    much 
about  it,  as  I  had  nothing  to  do  with  it  except  as   to  these 
leases — it  all  went  to  pieces,  there  was  nothing  in  it. 

20 
Mr.  McCarter :     Curtis    did    not   say    he    o;ave 
them  permission. 

Mr.  Collins  :     Yes  he  did,  he  authorized   it. 

The  Court:  The  language  has  just  been  read 
to  the  jury,  they  will  have  to  judge  between 
counsel. 

Now,  do  you  consent  that  all  the  miscellaneous 
fragments  of  the  mountain  up  there   that   appear  on 
on  this  table,  shall  l)e  left  here  ? 

Mr.  McCarter  :  The  exceptions  which  we  took 
before — which  were  substantially  the  same  before 
as  they  are  now,  are  in  Mr.  Kays'  office,  we  have 
sent  for  them. 

I  will  say  generally,  we  except  to  the  Court's 
refusal  to  charge  the  request  to  charge  as  made. 
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The  Court :     Take  an  exception. 


Mr.  McCarter :  Also  to  that  portion  of  tlie 
charge  which  charged  the  jury  tliat  tlie  work  on 
the  parallelogram  would  not  be  evidence  of  ad- 
verse possession  ntiless  under  the  zinc  title, — 
sometliinff  of  that  kind — 


'ir^ 


The  Court :     Yes,  take  an  exception  to  the  lan- 
guage of  the  charge. 


30 

Mr.  McCarter:  And  to  that  part  of  the  charge 
which  charges  that  franklinite  mixed  witli  the  oi'e 
if  it  was  not  then  worth  mining  for  zinc  did  not 
pass  by  the  deed. 

The  Court  :  Well,  you  want  to  laise — take  an 
exception  to  my  following  Judge  Dixon'sopinion. 

Mr.  McCarter :     Yes,  sir;  but  this  was   an  ex- 
^Q  pression  that  did  not  exactly  occur  in  Judge   Dix- 
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oil's  (iitiiiioii  ;  I  had  not  heard  tliat  before;  but  it 
is  necessarily  involved  in  Judge  Dixon's  opinion  ; 
tliat  is,  that  friinkliiiite  mixed  with  this  ore,  if  not 
wortli  mining  for  zinc,  did  not  pass. 

The  (yonrt:     Well,    take    an    exception  ti>  tlie 
language  I  used. 


10 


Mr.  McCarter :  Yes;  I  don't  remember  ex- 
actly what  it  was. 

The  requests  to  charge  I  think  cover  tlie  i)oint 
that  we  desire  to  make  ;  and  then  we  desire  to  ex- 
cept to  so  much  01  the  charge  as  adopts  the  opin- 
ion of  Judge  Dixon  in  the  Court  of  Errors,  as  to 
the  proper  construction  of  the  deed. 

The  Court :  You  may  take  an  exception  to 
each  specific  part  of  thecharge,  or  refusal  to  charge? 
or  refusal  to  charge  otherwise,  that  will  tend  to 
raise  those  questions. 

Mr.  McCarter :  I  except  also  to  that  jxirt  of 
the  charge  which  directed  the  jury  that  a  tempo- 
rary attack  made  upon  the  possession  of  the  plain- 
tilf,  which  was  immediately  resisted  and  the  at- 
tacker turned  out,  don't  interrupt  the  possession 
even  if  it  was  done  by  the  true  owner. 

The  Court  :  Well,  you  may  take  an  exception 
to  what  I  said  on  that. 


20 


30 


40 


10 


1558 

Ml-.  Collins  :  Reineiuboi',  that  it  was  qnalitied 
l)j  the  Judge,  that  there  was  no  evidence — 

Mr.  McCarter:  I  understood  your  Honor  to 
give  the  jury  the  idea  that  if  the  true  owner 
interfered  with  the  possession  it  broke  the  conti- 
nuity of  it. 

The  Court :  Yes,  I  did  intend  to  charge  just 
that. 

Mr.  McCarter :  It  must  be  something  more 
than  a  mere  attack  ;  it  must  be  something  that 
amounted  to  a  resumption  of  possession,  and  if  he 
did  not  succeed  in  getting  possession  it  was  not 
resumption. 

I  also  except  to  so  much  of  the  charge  as  directed 
the    jury    they    should    find  there  was  in  1848  a 
profitable  method  of  extracting  zinc  from  willem- 
ite.     1  don't  think  you  said  that  exactly,  but  what- 
.20  ever  the  charge  was  in  regard  to  that  we  desire  to 

except  to. 

The  Court :     You  may  take  an  exception. 


30 


Mr.  McCarter  :  We  also  except  to  so  much  of 
the  charge  as  instructed  the  jury  that  the  action 
of  parties  after  the  deed,  their  declarations  or  ac- 
tions in  accepting  or  rejecting  ores  should  liave 
any  effect  in  determining  the  thing  to  which  tlie 
4Q  deed  applied. 
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The  Court ;  Well,  that  is  part  of  Judge  Dix- 
on's opinion. 

Mr.  McCarter  ;  Of  course  the  whole  tenor  of 
Judge  Dixon's  opinion  is  on  one  line  ;  all  that  in 
regard  to  the  state  of  the  arts  and  all  that  sort  of 
thing,  the  different  methods  of  finding  out  what 
the  thins:  was  in  1848. 


The  Court :  I  will  give  you  an  exception  to 
each  proposition  in  the  charge  that  follows  Judge 
Dixon's  opinion. 

Mr.  McCarter  :  Yes,  sir.  As  the  Court  said 
before,  I  will  have  to  take  exception  to  the  lan- 
guage of  the  charge. 


The  Court ;     Of  course. 

Mr.  Griggs  :  We  want  an  exception  to  what 
your  Honor  charged  on  the  subject  of  the  claim 
of  acquiescence. 


10 


20 


30 


40 


1r>(i() 


The  Court :     That  is  tlie   same    thing  ;  that  is 
part  of  Judge  Dixon's  opinion. 

Mr.  McCartor  ;     I   think  tliat  is   all  I  think  of. 
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The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows : 

•'The  construction  of  the  Court  of  Errors  which  I  adopt 
and  cliaroe  you  to  accept  and  apply,  may  be  best  made 
known  to  you  by  stating  it  in  both  negative  and  positive 
terms.  This  "rant  did  not  pass  to  the  Sussex  Company, 
scattered  or  fi'agnientary  pieces  or  lums,  although  they 
were  a  substance  containing  zinc.  It  did  not  pass  all  such 
veins,  masses  or  strata,  but  only  those  which  on  the  10th 
of  March,  1818,  taking  into  consideration  wiiat  was  then  10 
known  as  to  the  ore  and  the  possibility  of  extracting  zinc 
from  it,  and  further  taking  into  consideration  the  quantity 
of  the  ore  in  the  vein  and  its  richness  in  zinc,  were  then 
reasonably  worth  mining  for  zinc,  or  would  iiave  been 
deemed  reasonably  worth  mining  for  zinc.  And  as  to  what 
was  in  fact  then  worth  minino-  for  zinc  it  is  obvious  that 
any  reasonable  man  would  have  deemed  it  ht  to  thus  be 
mined.  The  two  expressions  are  practically  the  same  if  it 
be   established    that   the  vein  w^as  then  worth  mining  for 


zinc." 
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And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

[l,  s] 

The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows; 

"  Let  me  recapituate  this  construction,  which  you  must 
remember  and  apply  in  determining  whethei  or  not  the 
plaintiff  has  made  out  its  claim  to  title  by  deed,  Tliegi-ant 
is  of  all  zinc  oi-es,  that  is,  of  all  veins,  masses  or  strata  of 
zinc  ores  wiiich  in  1818  would  have  been  worth  mininsi"  for 
zinc  or  would  have  been  reasonably  deemed  worth  mining 
for  zinc;  the  exception  is,  of  franklinite  ores  that  is  veins, 
masses  or  strata  of  franklinite  ores,  which  in  1848  could  be 
mined  and  removed  without  disturbing  any  vein,  mass  or 
stratum  of  zinc  which  at  that  time  was  worth  mining  for 
zinc  or  could  have  been  reasonablv  deemed  worth  miniiiir 
for  zinc.  It  in  1848,  any  vein,  massor  stratum  of  zinc  ore 
then  wortli  mining  for  zinc  existed  upon  this  tract,  it 
passed  by  the  grint,  even  though  it  contained  franklinite 
ore  in  mechanical  combination  with  it.  If  in  1848  any 
vein,  mass  or  stratum  of  franklinite  ore  existed  upon  this 
tract  mechanicall}'  admized   with   zinc  ore    which    at   that   40 
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time   was    not    worth   ininiiig    for  zinc,  such  vein,  mass  or 
stratum  did  not  pass  by  the  grant  but  was  excepted." 

And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

[L.   S.J 

The  plaintitFs  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows : 

"  But  as  to  a  vein,  the  outci'op  of  which  was  perceptible 
to  the  eye,  tiie  question  is  whether,  in  the  then  state  of 
the  arts  and  sciences,  that  is,  what  was  then  known  of  the 
ore  and  its  cauacity  to  be  worked  and  reduced,  it  was  worth 
miiung  for  zinc,  wliether  the  parties  knew  it  was  so  or  jiot 
cannot  ellect  the  operation  of  the  terms  of  the  deed.  If 
in  fact,  the  vein  was  of  zinc  ore,  which  in  1848  was  for  its 
richness  and  cpiantity,  worth  mining  for  zinc,  or  reason- 
ably deemed  worth  mining  for  zinc,  then  it  passed  by  this 
deed." 

And  that  his  said  exception  may  be  sealed,  and  it  is    sealed 
20    accordingly. 

[L.  S.] 

Plaintitf's  counsel  prays  an  exception  to  the  statement  of 
fact  contained  in  so  much  of  the  charge  of  the  Court  as 
declares : 

"  It  is  true  that  there  occurred  at  intervals  lenses  and 
small  pieces  of  f  ranklinite,  some  of  which  has  been  called 
here  tlie  lamilated  and  some  has  been  called  massive,  but 
the  evidence  plainly  shows  that  such  occurrences  were  not 
30  frequent,  such  franklinite  was  in  small  quantities  and  could 
not  be  mined  without  disturbing  the  silicate  of  zinc,  or  the 
mixed  ore  that  was  spoken  of  by  Mr.  Heckscher." 

Whereas,  the  plaintifi:  claims  that  the  evidence,  instead 
of  plainly  siiowing  the  facts  therein  stated,  did  disclose 
the  existence  ef  franklinite  in  considerable  quantities,  and 
therefore  the  statement  of  the  charge  was  misleading,  to" 
the  detriment  of  the  plaintiff. 
.  And  that  its  said  exception   may  be  sealed,  and  it  is  sealed 

accordingly. 

[l.  s.] 


1560 -C 

The  plaintiff's  counsel  praj's  an  exception  to  so  much  of 
the  charge  of  the  Court  as  instructed  the  jury  as    follows  ; 

''  For,  if  the  silicate  of  zinc  which  was  in  the  vein 
although  so  much  less  in  quantity,  was  in  1848  an  ore  of  zinc 
capable  in  the  then  state  of  the  arts  and  sciences  of  being- 
used  for  the  production  of  the  metal  zinc,  and  that  silicate 
occurred  in  the  vein  in  sufficient  quantity  and  richness  to 
be  Worth  mining,  or  to  be  then  deemed  reasonably  worth 
mining,  then  you  will  observe  that,  by  the  construction  I 
have  given  to  tlie  deed,  it  was  a  vein  of  zinc  ore  tiiat  passed 
by  the  deed,  and  the  fraukliiiite  was  not  within  the  ex-  10 
ception  as  construed,  because  it  could  not  be  mined  without 
disturbing  the  vein  of  zinc  ore. 

This  question  is  thus  presented  for  solution  ;  Was  this 
silicate  of  zinc,  whether  it  is  properly  called  willemite  or 
troostite,  in  1848  an  ore  of  zinc,  known  in  the  ai-fs  and 
sciences  of  that  day  as  a  substance  from  which  zinc  could 
be  extracted,  and  did  it  occur  in  this  vein  in  quantities  and 
of  richness  to  make  the  vein  worth  mining  for?  Mark, 
the  question  is  not  whether  it  is  a  silicate  of  zinc  that  can 
now  be  so  mined,  or  is  now  worth  mining,  but  whether  it 
was  so  in  1848." 

And  that  his  said  exception  may  be  sealed,  and  it  is   sealed 
accordingly. 

[L.  S.] 

The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows  ; 

"  Now,  if  this  evidence  be  believed,  it  may  be  considered 
by  you,  in  reference  to  the  question  whether  oi'es  might 
not  then  have  been  separated,  and  were  in  1848,  eight 
years  after,  if  the  retorts  used  stood  the  distilling  process 
of  the  I'ed  zinc  ore  which  had  manganese  in  it,  whether 
this  ore  may  not  have  been  deemed  reasonabl}'  worth 
mining  for  zinc." 

And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

[L.   S.J 

The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  court  as  instructed  the  jury  as 
follows :  40 
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"The  (lefoiidaiit  claims  it  was  the  discovery  of  the 
"Wetherill  furnace  with  its  iron  grate,  a  specimen  of  wliich 
has  been  shown  to  you  here,  that  made  it  possible  for 
Squier  to  succeed  with  this  ore,  and  if  either  of  these 
facts  arc  in  your  judouicnt  established  as  true,  it  would 
materially  lessen  the  weight  of  Squier's  testimony  on  this 
point." 

And  that  his  said  exception  may  be  sealed,  and  it  is  sealed, 
accordingly. 

[L.    S.] 
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The  plaintifE's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows  : 

"  Now  gentlemen,  you  must  upon  this  evidence  deter- 
mine whetlier  the  kind  of  silicate  of  zinc  in  tliisvein  was  in 
1848  an  ore  of  zinc  occurring  in  this  vein  in  quantity  and 
richness  sutticient  to  make  it  worth  mining  for  zinc,  or  to 
make  it  reasonably  deemed  worth  mining  for  zinc.  As  to 
quantity,  the  evidence  seems  to  fix  it  at  about  27  per  cent. 

20  of  the  mass;  as  to  richness,  there  can  be  no  doubt  of  its 
containing  zinc  in  such  quantity  as  to  be  now  profitable. 
But,  I  repeat,  the  question  is  not  as  to  the  present,  but  as  to 
the  year  1848.  It  was  not  necessary,  as  1  have  before  s^nid, 
that  the  parties  to  the  deed  under  consideration  should 
know  that  this  ore  was  in  1848  worth  mining  for  zinc ;  nor 
was  it  necessary  that  there  should  have  been  previous 
workiuir  of  the  ore  to  practically  demonstrate  success  ;  but 
there  must  have  been  a  state  of  knowledge  upon  which 
beino-  acquired,  a  reasonable  man  would  have  been  ]ustiHed 
in  uncovering,  mining,  raising  nnd  reducing  this  ore.  If 
scientific  opinions  then  varied  and  some  denied  the  reduci- 

30  bility  of  this  ore  and  others  asserted  its  capability  for  re- 
duction, the  question  will  be,  whether  upon  such  varinnt 
opinions  and  sucii  csrcumstances  as  might  be  ascertained 
\yy  any  person  desiring  to  learn  about  them,  a  reasonable 
man  acquainted  with  these  circumstances  and  these  opinions 
would  have  deemed  it  worth  mining  for  zinc.  If  in  1848 
a  reasonable  man  would  have  so  judged,  then  this  vein 
would  pass  as  a  vein  of  zinc  ore  under  the  construction  of 
this  deed  adopted  by  the  Court  of  Errors." 
And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

^0  '  t^-  '-^ 
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The  plaintiff's  counsel  further  pravs  an  exception  to  so 
much  of  the  charo;e  of  the  Court  as  instructed  the  iurv  as 
follows  ; 

"Fii'st,  it  is  in  evidence  that  shorth'  after  1848  the  Zinc 
Company,  succeedinoj  the  grantee  in  Fowler's  deed,  pub- 
lislied  to  the  world  some  reports  of  its  officials  and  others 
whom  tliey  had  employed  as  experts,  and  in  the  report  of 
one  of  them,  it  is  stated  that  none  of  the  methods  em- 
ployed in  Europe  had  been  found  practicable  in  working 
the  New  Jei'sey  mineral." 

Taken  in  connection  with  the  following  language  of  the 
charge  referring  thereto,  viz.  : 

"  Now  gentlemen,  take  into  consideration  all  this  evi- 
dence, and  determine  whether  or  not  this  ore  in  this  vein 
was  in  1848  worth  mining  For  zinc,  or  would  liave  been 
reasonably  deemed  worth  mining  for  zinc." 

And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordii]gly. 

[L.   S.] 

The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows  : 

"We  must,  in  determining  what  passed  by  this  deed, 
put  ourselves  in  the  position  of  the  parties  to  the  deed 
in  J 848,  and  we  are  bound  to  take  into  consideration 
various  circumstances  that  then  existed,  if  they  are 
proved.  This  evidence,  as  I  understand  it,  is  received 
not  to. alter  or  vary  the  terms  of  the  grant,  for  that  is 
impossible  to  do  by  parole  evidence,  but  I'ather  and  onl^^ 
to  indicate,  if  it  does  indicate,  the  thing  upon  which  the  oa 
deed  was  intended  to  operate.  You  are  entitled  to  take 
into  consideration  what  this  vein  was  called,  usually  called 
in  1848,  and  there  can  be  no  doubt  that  this  vein  was  in 
and  before  that  time  and  after  that  time,  called  a  fraidilin- 
ite  vein.  Howell  was  there  in  1847  ;  he  says  it  was  then 
commonly  called  a  frard-clinite  vein.  Kimble,  who  lived  in 
the  ?ielo:hborhood  from  boyhood,  and  who  liiid  0]>portuni- 
ties  for  knowledge  on  this  subject,  also  snys  it  was  com- 
monly called  a  franklinite  vein.  Curtis,  who  first  saw  it  in 
1847,  says  the  same.  McCarthy  nnd  Schofield,  who  worked 
there  a  few  years  later,  gave  similar  evidence  as  to  its  com- 
mon appellation  at  that  time,  which  would  be  evidence  with    4() 
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respect  to  what  it  was  j)revioiislj  calleil.  On  the  other 
liiuid,  you  have  the  evidence  of  tSquiei',  who  visited  it  in 
1851  for  the  purpose  of  exiuiiining'  it  witii  a  view  to  invest- 
ment in  the  stock  of  the  company,  and  he  decUires  not  only 
that  he  observed  in  the  out-crop  of  the  vein  the  silicate  of 
zinc  which  it  contains,  but  that  he  was  informed  by  Curtis 
(who  says  tluit  he,  in  1847  and  1848,  fonnd  it  was  com- 
monly called  a  franklinite  vein),  tliat  he  was  informed  by 
Curtis  that  it  was  a  zinc  vein,  lioth  iSqnier  and  Aitkin 
seem  to  admit  that  it  was  called  in  the  neighborhood,  frank- 
linite; and  it    maybe  observed    that  its  dark  a])pearance 

10  said  to  be  occasioned  by  the  weathering,  the  oxidization 
from  the  manganese  in  the  vein,  may  Ijave  produced  this 
common  name.  It  nuiy  further  be  observed,  that  those 
who  [)ronounced  it  a  zinc  vein,  as  Squier  and  Aitkin  have, 
in  some  instances,  been  confronted  by  letters,  conti'acts  and 
affidavits,  in  which  they  have  ai)parently  chai-acterized  it 
as  a  franklinite  vein,  and  on  the  t)thei'  hand,  some  of  those 
who  now  pronounce  it  a  fi'anklinite  vein,  like  Mr.  George, 
have  been  confronted  by  affidavits  in  which  they  had  called 
it  a  zinc  vein,  Tliis  discrepancy  may,  perhaps,  be  account- 
ed for  by  the  fact,  if  it  was  such,  that  the  original  belief  in 
the  existence  of  a  franklinite  vein  and  a  zinc  vein,  side  by 

2^  side,  had  affected  their  opinions,  l^.lake.  one  of  the  defeiid- 
ant's  witnesess,  who  prononnced  on  the  constitution  of  the 
vein,  when  he  saw  it  in  1851,  when  in  the  employ  of  plain- 
tiif's  predecessor  in  title,  was  also  confionted  with  an  affi- 
davit made  in  1875,  wherein  he  acknowledges  that  in  pre- 
vious affidavits  in  the  same  suit  he  had  called  this  a  frank- 
linite vein,  bnt  that  on  subsequent  examination  he  had 
modified  his  opinion  and  declared  in  the  affidavit  that  it 
was  a  mixture  oF  fi-anklinite  and  zinc  mineials." 
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And  that  iiis  said  exception  may  be  sealed,  and  it  is  sealed 
accord  ingl  v. 

[L.  S.] 

Tiie  plaintiff's  counsel  furthei-  ])rays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows  ; 

"It  is  a  furtlier  claim  of  the  defendant  that  the  plaintiff 
and  its  predecessor  in  title  has  acqniesced  in  the  occnpation 
of  this  mine  by  it  and  by  its  predecessors  in  title.  tSuch 
acquiescence  I  charge  you,  gentlemen,  cannot  tend  to 
divest  the  plaintiff  of  any  title  which  it  had   obtained  by 
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this  deed.  Acquiescence  cannot  change  title  to  land; 
nothing  short  of  an  adverse  possession  for  a  period  of 
twenty  years  can  do  that.  Proof  of  acquiescence  is  only 
valuable  as  tending  to  point  out  and  identify  what  the 
deed  referred  to,  and  as  an  admission  of  the  party  as  to 
what  the  deed  referred  to." 

The  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  as  after  a  reference  to  and  description 
of  what  was  in  controversy  in  a  suit  between  plaintiff  antl 
Charles  W.  Trotter  (pages  1542  and  1543)  charge  the  jury 
as  folk)\vs  : 

*'  i  have  laid  this  evidence  before  you  at  some  length, 
and  it  will  beforyou  to  say  whether  it  shows  such  acqui- 
escence in  Trotter's  occupation  of  the  part  of  tiie  vein  in 
dispute  in  this  case,  which  was  not  in  dispute  in  that  case, 
as  justifies  the  inference  that  this  was  a  franklinite  vein 
and  consequently  not  pointed  to  or  conveyed  by  the  deed 
under  consideration."' 

And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

[L.   S.] 

Tiie  plaintiff's  counsel  further  prays  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  the  jury  as 
follows : 

"  Acquiescence  is  also  claimed  from  the  acts  of  the  New 
Jersey  Zinc  Company  in  publishing  the  reports  of  1852 
and  1853.  Tiiese  reports,  gentlemen,  adopt  a  report  made 
to  the  company  by  the  expert,  Dv.  Jackson.  As  I  read 
them  there  seems  to  be  a  claiuL  both  of  a  franklinite  vein 
and  zinc  vein  at  this  spot;  and  you  will  observe  that 
counsel  on  both  sides  have  appealed  to  these  reports,  on 
one  side  to  show  that  this  must  have  been  a  franklinite 
vein  because  it  is  the  only  vein  there,  and  they  said  thej' 
had  a  franklinite  vein,  and  the  other  side  to  show  that  this 
must  have  been  a  zinc  vein  referred  to,  because  they  said 
that  they  had  a  zinc  vein  2,500  feet  long.  You  must  de- 
termine, and  if  it  appears  that  was  made  under  the  mis- 
take that  there  was  a  double  vein  there  as  there  was  at  Ster- 
ling Hill,  it  will  be  for  you  to  say  what  evidence  that 
affords  of  admission  that  this  vein  was  conveyed  or  re- 
served by  the  deed  in  question." 


10 


20 


30 


40 


1560— H 

iViid  that  his  said  exception  may  be  sealed,  and  it  is    sealed 
accordingly.  [l.  s.] 

Theplaintitf's  counsel  fni'tlier  prays  an  exception  to  so 
much  of  the  chai'ge  of  the  Court  as  instructed  the  jury  on 
the  subject  of  adverse  possession,  the  exception  being  to 
the  qualification  expressed  in  the  words  "  under  the  claim 
that  it  passed  by  the  deed  tirst  mentioned,"  in  the  following 
language  ; 

10  '' JSTow,  on  March  lOtli,  1848,  the  Sussex  Company  took 
at  least  apparent  title  by  two  deeds,  one  covering  the  whole 
Mine  Hill  tract  and  conveying  within  it  certain  veins  of 
ore,  the  other  coveiing  a  part  of  the  tnict  and  conveying 
only  franklinite.  Nuw,  if  the  Sussex  Company,  opened, 
mined  and  worked  openly,  adversely,  portions  of  this 
vein  under  the  claim  that  it  was  a  vein  that  passed  by  the 
deed  tirst  mentioned,  and  its  work  was  adverse  to  all  others, 
open  and  notorious,  and  it  was  so  open  as  to  give  notice 
that  the  possession  was  taken  of  the  whole  vein,  it  was  a 
possession  of  the  whole  vein  so  far  as  it  was  a  continuous 
vein  ;  and  if  that  possession  was  maintained  by  it  and  by 
its  successor  in  title,  uninterruptedly  for  twenty  yenrs,  then 
the  Sussex  Company,  its  grantees  and  its  successors  under 
devolution  of  its  apj)arent  title  would  acquire    title  to    the 
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And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

(l.  8.] 

The  plaintiff's  counsel  further  prays  an  exception   to    so 
much  of  the  charge  of  the  Court  as    insti'ucted  the  jury  as 
30  follows  : 

"  As  to  the  mining  at  the  Hamburg  lioad,  I  have  to 
observe  that  at  that  point  the  Sussex  (company  and  its  suc- 
cessors held  two  apparent  titles  ;  one  did  not  extend  so  as 
to  cover  the  whole  vein,  if  it  was  a  franklinite  vein,  or  any 
part  of  it  if  it  was  a  franklinite  vein  ;  the  woi'k  done  at 
that  point  is  not  shown  to  have  been  done  under  the  claim 
of  one  dee<l  rather  than  another.  In  the  al)sence  of  proof 
that  it  was  done  under  the  deed  in  question,  which  con- 
veyed the  zinc  ore,  the  evidence  of  work  done  there  should 
not  be  accei)ted  as  indicating  possession  of  the  whole  vein. 
4U    Nor  would  the  working  at  the  Buckwheat  opening  operate 
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to  indicate  a  possession  of  the  whole  vein,  unless  it  ap- 
peared at  that  time  that  the  opening  was  on  part  of  this 
vein,  and  as  I  understand  the  evidence,  the  fact  that  the 
Buckwheat  opening  was  part  of  this  vein  was  discovered 
afterwards,  and  some  time  after." 

x\nd  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

[L.   S.J 

The  phiintitf's  counsel  further  prajs  an  exception  to  so 
much  of  the  charge  of  the  Court  as  instructed  tlie  jury  as 
follows  : 


a 


REQUESTS. 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 


charw 


«r> 


e: 


10 


"  At  a  subsequent  period  there  was  some  mining  done 
by  Kimble  fur  the  Bristol  Franklinite  Company.  An  in- 
junction Wits  imnifdiatuly  obtained  and  the  mining  ceased 
and  was  not  resumed.  If  there  is  evidence  that  the  Bristol 
Company  was  mining  under  Curtis,  claiming  title,  and  I 
confess  I  can  recollect  none,  1  chai'ge  you  that  it  would  in- 
terrupt the  i-unning  of  adverse  possession  although  pre- 
viously begun.  But  if  in  either  of  these  cases  there  is  not 
sufficient  evidence  that  the  work  done  by  Gaixlner  or  in  20 
behalf  of  the  Bristol  Company  or  under  Curtis  claiming 
title,  but  that  they  were  mere  ti'espassers,  then  I  charge 
you  that  any  miidng  done  l)y  them  did  not  interrupt  the 
running  of  adverse  possession  if  it  had  begun.  That  would 
oidy  be  interrupted  when  the  possession  is  taken  in  behalf 
of  the  real  ownei'  from  the  one  clain)ing  to  be  the  owner." 
And  that  his  said  exception  may  be  sealed,  and  it  is  sealed 
accord  inijlv. 

[L.  S.] 


80 


"  (a).  As  to  the  construction  of  the  deed  at  the  outset, 
being  the  form  as  stated  in  the  former  decree  of  the  Court 
of  Errors  and  Appeals.  That  under  the  deed  from  Fowler 
the  Sussex  Company,  and  the  plaintitf  as  its  successor,  are 
entitled  to  all  the  zinc,  copper,  lead,  silver  and  gold  ores, 
and  also  to  all  other  metals  or  ores  containing  metals,  ex- 
cepting the  metal  or  ore  called  franklinite,  and  ii'on  ore 
when  these  are  found  separate  and  distinct    from    zinc,    in   4,0 
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the  other  forms  or  compouiuls  than  fraiiklinite  ;  and  that 
plaintiff  is  entitled,  by  siicli  deed,  to  any  ores,  metals  or 
minerals  upon  any  of  the  land  described  in  the  deed  in 
which  the  mineral  substance  called  fraid<]iiiite  exists  in  the 
mass  in  a  mixed  state,  associated  with  any  other  foi-ms  or 
compounds  of  zinc,  such  as  red  oxide  of  zinc,  silicate  of 
zinc,  or  other  substance  of  which  zinc  is  a  comj)onent  pai't  ; 
and  tliat  if  the  vein  in  question  is  coni]x)sed  of  any  such 
oi-e  in  a  mixed  state,  the  plaintiff  is  entitled  to  such  vein. 
'  First.  (In  I'eference  to  the  construction  to  the  deed.) 
That  under  the  deed  in  question  from  Fowler  to  the  Sussex 
10  Zinc  ife  Coppei-  Minino-  ,Sc  Manufactui-ing  Company,  the 
j)Iaintiff  as  successor  in  title  to  the  Sussex  Com])any  is 
entitled  to  all  ores,  masses  or  strata  of  ores,  composed  of  a 
mixed  mass  of  franklinite  and  silicate  of  zinc,  or  other 
forms  of  zinc." 

But  his  Honor,  the  said  Justice,  declined  to  cliaroje  as 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  prays  an  ex- 
ception, and  that  its  exception  may  be  sealed  and  it  is 
sealed  accord inijl v. 
20  [l.  s.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge  : 

"Second.  (In  reference  to  the  same  ])oint)  that  under 
the  reservation  or  exception  in  said  deed,  and  the  subse- 
quent deed  from  Fowler  to  C^u-tis  in  1850,  the  defendant 
is  entitled  ojdy  to  veins,  masses,  deposits  of  sti'ata  of  ore 
composed  of  franklinite,  not  mechanically  mixed  with 
silicate  of  zinc,  or  any  other  forms  or  compounds  of  zinc 
other  than  fraid<linite." 

But  his  Honor,  the  said  Justice,  declined  tochai-ge  as  above 
requested,  otherwise  than  he  had  charged,  to  which  ruling 
of  the  said  Couit,  the  said  plaintiff  prays  an  exception,  and 
that  its  exception  inay  be  sealed,  and  it  is  sealed  accord- 
ingly. 

[L.   S.] 

The  plaintift"s  counsel  thereupon  requested  the  Court  to 
charge : 

40        ''Third.     (In  reference  to  the  same  point.)     That  there 
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id  no  ain!.)ignity  ur  iiiicertainty  in  the  description  of  the 
ores  granted  in  the  deed  from  Fowler  to  the  Sussex  Com- 
pany  that  will  justify  a  resort  to  extraneous  evidence  to  de- 
termine what  ores  ])assed  l)y  the  deed;  and  the  jui-y  should 
not  consider  such  evidence  for  the  pui'pose  of  determining 
what  ores  passed  by  the  deed." 

Unt    his    Honor,    the   said    Justice,    declined   to  charge  as 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  prays  an   excep- 
ti<>n,  and  that  its  exception  may  be  sealed,  and  it  is   sealed   ^^ 
acc(n"dingly. 

[L.    S.] 

Tm  [)l;untiti''s  counsel  thereupon  requested  the  Court  to 
charge ; 


» 


"  Fourth.  (In  i-eference  to  the  same  point.)  That  if  in 
the  vein  in  question  either  silicate  of  zinc  and  red  oxide  of 
zinc,  or  other  forms  of  zinc  are  found  in  combiiuition  with 
fr.mkliuite,  and  in  sufficient  quantities  to  contribute  mate- 
rially to  the  product  of  tlie  ore,  the  vein  passed  to  the  20 
plidntift'  by  the  deed  from  Fowler  to  the  Sussex  Company.'' 
J3ut  his  Honoi",  the  said  Justice,  declined  to  cliarge  ag 
abuve  requested,  otiierwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  jjrays  an  excep- 
tion, and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accord inolv. 

[L.    S.] 


n 


The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge :  30 

"  Fifth.  (In  reference  to  the  same  point.)  That  the 
parties  to  this  deed  from  Fowler  to  the  Sussex  Company 
contemplated  the  existence  of  franklinite  with  other  forms 
of  zinc,  and  the  grantor  of  the  reservation  took  the  risk  of 
franklinite  being  "found  or  gotten  "  in  a  separate  and  dis- 
tinct state  from  silicate  of  zinc,  red  oxide  of  zinc,  or  other 
zinc  minerals." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said    plaintiff  prays  an  excep-  ^q 
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tiou  and  that  its  exception    may   be  sealed,   and  it  is  sealed 
accordiniylj. 

[L.   L.J 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
chai'ge : 

"Sixth.  That  if  the  jury  believe  that  at  the  time  of  the 
execution  ot  the  deed  ot  iStS,  (Fowler  to  Sussex  Zinc  & 
Copper  Miniui^  &  Manufacturing  Company)  tiie  anhydrous 

jQ  silicate  of  zinc  and  red  oxide  of  zinc  were  always  found  in 
mechanical  combination  with  fraidclinite ;  and  that  no 
veins,  masses  or  strata  of  such  silicate  and  red  oxide  of 
zinc  existed,  except  in  me<*Jiaiii(*al  combination  with  the 
fi'anklinite,  and  if  from  the  evidence  they  further  believe 
tiiat  the  practice  or  [)r(>cess  of  separation  of  the  other  zinc 
minerals  from  the  franklinite,  in  such  vein  of  mixed  ore 
was  a  known  or  contemplated  process  of  utilizing  the 
mixed  ore,  then  the  jurv  afe  entitled  fi-om  the  evidence  in 
the  case,  to  consider  and  determine  whether  it  was  not  t!ie 
intention  of  the  parties  to  said  deed,  in  conveying  all  the 
zinc  ores  on  Mine  Hill  and  the  other  tract,  and  all  the  ores 

20  except  the  franklinite  existing  "separate  from  zinc,"  to 
convey  to  the  Sussex  (company  all  the  veins  of  such  mixed 
ores  upon  the  tract  prescribed  (including  Mine  Mill,)  whicli 
were  then  or  afterwards  became  capable  of  such  mechanical 
separation  for  the  purpose  of  separating  the  zinc  minerals? 
And  if  they  l)elieve  that  such  was  the  intention,  then  the 
said  deed  conveyed  all  the  veins,  deposits  and  strata  com- 
posed of  ores  which  admit  of  such  mechanical  separation 
and  exclude  ordy  those  veins  or  deposits  of  fraid'clinite  in 
which  there  was  no  substantial  quantity  of  zinc  minerals 
other  than  fraid-:linite" 

r)ut  his  Honor,  the  said  Justice,  declined    to    charge    as 

30  •  • 

above  refjuested,  otherwise   than  he  had  chai'ged.  to  which 

ruling  of  the  said  Court,  the  said  plaintiff  prays   an  e\c(q)- 

tion,  and  that  its  exception  may  be  sealed,  and   it  is  sealed 

accordingly. 

[L.   S.J 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge : 

"  SiSVKNTn.     That  the  jury   ai-e  entitled  to  consider   and 
40   determine  from  the  evidence  in   the  case   whether    by  the 


10 
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phrase  •'  separate  from  tlie  zinc  "'  the  parties  meant  to  i'e- 
serve  any  vein  of  ores  except  those  in  which  the  mineral 
franklinite  was  not  mixed  with  the  silicate  of  zinc,  red  ox- 
ide of  zinc  or  any  other  forms  or  coni])()nnds  of  zinc  in 
quantity  and  richness  sufficient  to  contribute  to  the  pro- 
duct of  the  ore  and  capable  of  separation,  and  if  tliey  tind 
that  such  was  the  intention,  and  that  by  the  phrase  "sepa- 
rate from  the  zinc"  they  meant  to  reserve  only  such  veins 
of  ore  in  which  the  silicate  or  other  forms  of  zinc  were  not 
mechanically  mixed  with  fraid'clinite,  to  any  substantial  ex- 
tent ;  then  the  ziiie  in  (jnestion  was  conveyed  to  the  plaiTi- 
tiff  as  ore,  in  which  fraidvlinite  was  not  "sepai'ate  from  the 
zinc." 

But  his  Llonoi-,  the  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  than  he  had  chai'oed,  to  which 
i'nlin<2;  of  the  said  Court,  the  said  plaintift  ])rays  an  excej)- 
tion,  and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accoi'dinwly. 

[L.    S.] 

The  plaintiff's  counsel  thereupon  I'equested  the  Court  to 
charge  ; 

"  EiuHTH.  That  if  the  vein  in  question  is  not,  in  fact,  a 
vein  of  fi-anklinite  unmixed  with  silicate  of  zinc  and  other 
compounds  of  zinc  in  substantial  quantity,  it  is  not  such 
vein  of  franklinite  as  was  I'eserved  by  the  deed  of  3  848,  as 
"  franklinite  existing  in  a  separate  and  distinct  state  from 
the  zinc." 

But    his    Honor,   the    said   Justice,  declined  to  ciiarge  as 
above  i-equested,  otherwise  than  he  had  charged,  to  whicli 
ruling  of  the  said  Coui't,  the  said   plaintiff  prays  an  excep-  39 
tion,  and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

.  '  [L.   S.J 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charcje  : 

"  jN^inth.  That  if  the  vein  in  question  is  a  vein  com- 
posed of  mixed  franklinite,  silicate  of  zinc  and  other  forms 
of  zinc  (the  forms  of  zinc  other  than  franklinite  being  suffi- 
cient in  amount  to  contribute  materially  to  the  ])roduct  of  49 
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the  oi'o)  iiUi]  the  zinc  minerals  in  the  vein  (including  the 
t'ranklinite  mixed  with  them)  were  sufficient  in  quantity 
and  richness  to  justify  at  the  time  of  the  deed  a  reasonable 
expectation  of  profitable  working  of  the  ores  as  ores  of 
zinc,  either  by  the  then  existing  pi'ocesses  or  any  subse- 
quent improvements  in  the  line  of  working  tlusm  for  zinc 
product,  then  the  vein  in  question  passed  to  the  plaintiff 
by  the  deed  as  a  vein  of  zinc  oi-e." 

J>ut    his    Honor,   the  said    -lustice,  declined    to    charge  as 
above  requested,  otherwise   than  he  had    charged,  to  which 
i-uling  of  the  said  Court,  the  said  ])lainrirt'  prays  an  excep 
tion,  and  that   its  exception  may  be   sealed,  and   it  is  sealed 
accordingly. 

[L.   S.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge : 

"  Tenth.  That  if  there  was  at  the  time  of  the  deed,  on 
the  premises  described  therein,  or  any  part  thereof,  a  vein, 
mass,  deposit  or  stratum  of  any  substance  which  the  par- 
ties intended  to  convey,  and  which  comes  within  any  defi- 
nition or  description  of  zinc  ore,  and  which  is  not  within 
the  exception  or  reservation,  such  substance  passed  by  the 
deed,  without  regard  as  to  whether  it  was  then  capable  of 
being  profitably  mined  for  zinc  or  whether  there  existed  a 
i-easonable  expectation  in  the  futui-e  that  it  could  be  so 
mined." 

But    his    Honor,  the    said    Justice,  declined    to  (diarge  as 
above  requested,  to  which  ruling  of   the  Court,  the   plain- 
tiff's   counsel   prays  an   exception,  and    that  his  exception 
30   may  be  sealed,  and  it  is  sealed  accordingly. 

[l.  s.] 

The  plaintiit's  counsel  thereupon  requested  the  Coui't  to 
charge : 

"Eleventh.  That  if  there  existed  at  the  time  of  the 
deed  any  portion  of  the  mineral  fraidvlinite  so  mixed  in 
said  vein,  mass  or  stratum,  as  to  be  incapable  of  being 
mined,  without  interfering  with  or  destroying  such  vein, 
mass  or  stratum,  such  mineral  fraidclinite  passed  by  the 
40    tleed  and  was  not  reserved  by  the  exception." 
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But  his  lluiiur,  the  said  Justice,  declined  to  eliaj'ge  as 
above  requested,  otherwise  than  he  had  charged,  to  wJiich 
ruling  of  the  said  Court,  the  said  plaintiff  prays  an  excep- 
tion, and  that  its  exception  nuiy  be  sealed,  and  it  is  sealed 
accordingly. 

[L.  8.1 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge : 

"  Twelfth.  That  the  deed  must  be  so  construed  as  to 
give  effect  to  its  language,  if  possible,  and  that  it  must  be 
construed  most  strongly  against  the  giantor." 

But  liis  Honor,  tlie  said  Justice,  decb'iied  to  charge  as 
above  requested,  otherwise  tlian  he  had  charged,  to  which 
ruling  of  tlie  said  Court,  the  said  plaintiff'  pi'ays  an  excep- 
tion, and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordin^-ly. 

[L.  S.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
chai'ge  : 

"  Twelfth,  (a.)  If  at  the  time  this  deed  was  made  there 
were  in  dictionaries  and  in  common  use,  definitions  of  the 
I'cd  ore,  having  no  necessary  reference  to  its  workability 
or  the  value  of  its  product  and  another,  a  metallurgical  one, 
having  relation  to  the  vahie  and  commercial  usefubiess  of 
its  product,  and  the  adoption  of  one  or  such  definitions 
would  render  the  deed  operative  and  effective,  and  the 
adoption  of  the  other  would  render  it  inoperative  and  of  30 
no  effect,  the  jury  are  bound  to  apply  to  the  word  ore  such 
meaning  as  will  give  effect  to  the  deed,  unless  the  language 
of  tiie  deed  plaiidy  and  necessai-ily  excludes  such  defini- 
tion." 

But  his  Honor,  the  said  Justice,  declined  to  charo-e  as 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  prays  an  excep- 
tion, and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordingl}'. 

[l.  s.]       40 
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The  plaint  ill's  counsel  tlierenpon  i-eqnested  tlie  Coui't  to 
charge  : 

*' Thikteentii.  In  a  deed  wliicli  contains  a  grant  and  a 
reservation,  the  reservation  is  sul)ordinate  to  the  grant, 
and  if  there  he  a  subject  matter  to  which  the  grant  will 
a])ply,  the  deed  will  take  effect  as  to  that,  even  if  there  be 
nothing  to  whieh  the  I'eservation  can  !ipl>lv.  The  jui'v  aie 
not  bound  to  derogate  from  what  is  plaiidv  gi'antcd  in 
oi'der  to  give  effect  to  the  reservation." 

But  his  Honor,  the  said  Justice,  declined  to  chai'ge  as 
above  requested,  otherwise  than  lie  had  charged,  to  wdiich 
ruling  of  the  said  Court,  the  said  plaintiff  i)rays  an  excep- 
tion, and  that  its  exception  nuiy  be  sealed,  and  it  is  sealed 
accordingly. 

[L.  S.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge  : 

"  FouRTi5EXTK.  '  Reasonably  deemed  fit  to  be  nuned  for 
zinc'  at  the  time  of  the  deed  does  not  mean  that  bv  the 
process  then  actually  adopted  for  the  working  of  ores  of 
zinc,  the  ore  in  question  should  be  then  actually  capable  of 
profitable  reduction  for  the  zinc  ])ro<luct.  If  at  the  time 
of  the  deed  there  was  a  reasonable  expectation  that  the 
ores  in  question,  either  by  the  existing  processes,  or  any 
subsequent  improvement  made  in  the  line  of  working 
tliem  for  their  zinc  product,  the  ores  could  profitably  be 
mined,  they  may  then  be  deemed  to  be  worth  mining  for 
zinc,  and  'fit  to  be  mined  fjr  zinc'  at  the  date  of  the 
deed." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  thnn  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  pi'ays  an  excep- 
tion, and  that  its  exception  mny  be  sealed,  aiul  it  is  sealed 
accordinii'iv. 

[L.   S.] 

The  plaintift"'s  counsel  thereupon    requested  the  Court  to 
charge : 

"  Ftfteentu.     That  in  determining  whether  at  the  time 
4Q    of  the  deed,  the  ore  in  the  premises  described  the  vein  was 
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reasoimblj  deemed  fit  to  mine  for  zinc,  it  is  not  necessai'j 
foi-  the  jui'y  to  find  that  sucli  ore  would  be  at  once  fit  to 
mine  for  zinc,  hut  only  that  in  the  liaht  which  the  parties 
had  at  tlie  time,  and  under  circumstances  exisring-  there 
was  a  reasonable  expeciation  tliat  some  time  in  the  future 
such  ore  would  be  capable  of  being  mined  for  zinc." 
But  his  Honor,  the  said  Justice,  declined  to  charge  as  above 
requested,  otherwise  than  lie  had  charged,  to  which  ruling 
of  tlie  said  Court,  the  said  plaintiff  prays  an  exception, 
and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordingly.  10 

\L.  T.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge : 

"Sixteenth.  That  in  deciding  whethei- there  existed 
such  j-easonable  expectation  the  juiy  have  a  right  to  con- 
sider that  the  parties  acquiiing  sucli  oie  may  nted  to  ex- 
periment therewith  and  make  ti'ials  thereof  before  such 
reasonable  expectation  will  be  realized,  or  such  capacity  of 
being  mined  may  be  developed,  and  if  in  that  view  such 
reasonable  expectation  existed  in  the  opinion  of  the  jury  it 
would  be  sufficient  to  make  the  deed  operative  and  to  pass 
the  ore  in  question." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as  above 
requested,  otherwise  than  he  had  chaiged,  to  which  ruling 
of  the  said  Court,  the  said  plaintiff  prays  an  exception, 
and  that  its  exception  may  be  sealed,  and  it  is  sealed  accord- 
ingly. 

[l.  s.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charoe : 
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"  Seventeenth.  That  if  the  jury  find  that  at  the  time 
of  the  deed  of  1817  to  the  Sussex  Company,  the  vein  in 
question  was  not  fit  for  mining  for  either  zinc  or  iron  ;  that 
it  did  not  pass  to  the  said  company  as  a  vein  of  zinc  ore, 
and  that  it  was  not  reserved  to  the  grantor,  as  fit  for  mining 
for  iron,  then  by  the  deed  of  1848  and  the  confirmatory 
deed  of  1849,  the  vein  in  question  passed  to  the  Sussex 
Company,  under  the  conveyance  of  the  minerals  made  by 
said  deed."  40 
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I3at  his  Honor,  the  said  JiHtice,  declined  to  charge  us 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  prays  an  ex- 
ception, and  tliat  its  exception  may  be  sealed,  and  it  is 
sealed  accordingly. 

[L.   S.] 

The  plaintiif's  counsel  thereupon  reipiested  the  Court  to 
charge : 

"  N^iNBrBRNTU.  That  the  deed  from  Samuel  Fowler  to 
the  Sussex  Company  was  a  deed  of  warrant}'  against  the 
grantor  and  all  those  claiming  under  him,  but  that  it  is  not 
competent  for  the  grantor  or  any  person  claiming  under 
him,  by  virtue  of  the  reservation  or  otherwise,  to  set  u|) 
such  a  c<)nstruction  for  the  reservation  in  the  deed  as  would 
operate  the  defeat  the  gi-ant." 

But  his  flonor.  the  said  Justice,  declined  to  charge  as 
above  requested,  to  which  ruling  of  the  Court,  the  plain- 
tiff's counsel  prays  an  exception,  and  that  his  exception 
may  be  sealed,  and  it  is  sealed  accordingly. 

]L.   S.] 


The  plaintiff's  counsel  thereuj:)on  re(piested  the  Court  to 
charge ; 

"  Twenty-first.  To  prove  such  possession  is  not  neces- 
sary for  the  plaintiff  to  prove  that  the  Sussex  Company, 
and  its  successors,  mined  on  the  whole  vein,  including  the 
locus  in  qiio^  but  proof  of  such  possession  thereof  as  was 
in  conformity  of  its  claim  of  title  by  mining  from  time  to 
time  on  different  parts  thereof,  exercising  arts  of  authority 
and  ownership  over  it,  driving  off  trespassers  on  the  loGiis 
in  quo  under  a  claim  of  t)wnership  therein  will  satisfy  the 
requirements  of  the  law  to  establish  title  by  possession." 
But  his  Honor,  the  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  than  he  had  charged,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff*  prays  an  excep 
tion,  and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordiniirlv. 

[L.    S.] 
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The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charffe  : 

"Twenty-second.  If  the  vein  in  question,  was  in  fact  a 
zinc  vein,  the  ^^title  thereto  passed  by  the  deed  of  1848, 
whether  said  vein  was  known  to  contain  zinc  or  not." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  than  he  had  charo'ed,  to  which 
ruling  of  the  said  Court,  the  said  plaintiff  pi-ays  an  excep- 
tion, and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accoi-dingly.  10 

[I.  s.] 

The  plaintiff's  counsel  thereupon  requested  the  Court  to 
charge : 

*•  TwENTY-rouRTH.     The  legal  effect  and  operation  of  the 
deed  of  ISiS  must  be  determined  1)V  the  words  of  the  deed,,; 
even  though  the  parties  misunderstood  the  ti'ue  state  of  the 
facts  existing  when  the  deed  was  made. 

The  private  thoughts,  intentions  oi- suppositions  of  either 
the  grantor  or  grantee  cnn  iiave  no  effect  on  the  construe-  on 
tion,  except  so  far  as  they  are  expressed  in  the  words  of 
the  deed."  .      '  .;    !"       "   ' 

But  his    Honor,    the   said  Justice,  declined  to   charge  as 
above  requested,  otherwise  than  he  had  charged,   to  which  : 
ruling  of  the  said  Court,  the  said  plaintiff  prays'  an   excep-,' 
tion,  and  that  its  exception  may  be  sealed,  and   it  is  sealedic 
accordingly. 

[L.    S.] 

r 

30 

The  plaintiff's  counsel  thereupon  requested  the  Court  to.. 

charge : 

"  Twenty-seventh.     It  is  not  denied  that  the  ore  in  dis-, 
pute  is  now  zinc  ore  and  has  I)een  since  1866,  the  zinc  pi'o-| 
duct  being  due  to  three  zinc  minerals,  fraidclinite,  red  oxide, 
of  zinc  and  willemite.      It  is  not  denied    that  red   oxide  of, 
zinc  is  a  zinc  ore  and  that  the  principal  contributor  to  the 
zinc    iM'oduet  of   the    ore    is    willemite  ;  therefore,  if   the 
plaintiff"  has  succeeded  in  jiroving  to  the  satisfaction  of  the 
jury  that  willemite  was  well  known  as  an    ore   of  zinc  be- 
fore 1818  ;  that  it  had   been   successfully   worked  for  zinc  49 
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prior  thereto,  and  that  it  was  before  that  date  known  as  an 
ore  of  zinc  to  mineralogists  and  chiBSed  among  zinc  ores  in 
mineralogical  treatises  and  described  as  occurring  in  Sussex 
County  in  suthcient  quantity  to  merit  attention  as  an  ol)- 
ject  of  im|H>rtance  to  manufacturers,  the  jury  will  be  jus- 
tilied  in  finding  that  the  ore  was  deemed  reasonably  lit  to  be 
mined  for  zinc." 

But  his  Honor,  tlie  said  Justice,  declined  to  charge  as 
above  requested,  otherwise  than  lie  had' charged,  to  which 
ruling  of  the  said  Court,  the  said  plainti;ff  prays  an  excep- 
tion, and  that  its  exception  may  be  sealed,  and  it  is  sealed 
accordingly. 

The  })laintitf's  counsel  thereupon  resquested  the  Court 
to  ciiarge  : 

"  Twenty-fifth.  The  declarations  or  admissions  read 
to  the  jury  by  defendant's  counsel  from  tlie  Reformation 
Bill  of  1882,  in  regard  to  tlie  existence  of  a  fianklinite 
vein,  and  the  exceptions  or  suppositions  of  the  paities  as 
to  a  zinc  vein,  are  not  competent  evidence  in  the  cause, 
and  the  jury  should  be  instructed  to  pay  no  attention  to 
them  as  affoi'ding  any  evidence  of  the  facts  stated  therein. 
Said  l)ill  was  not  admitted  hy  the  Court  for  any  such  pur- 
pose." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as 
al)ove  requested,  to  which  ruling  of  the  Court,  the  plain- 
tiff's counsel  prays  an  exception,  and'tliat  his  exception 
may  be  sealed,  and  it  is  sea,led  accordingly. 

[l.  8.] 

The  plaintift's  counsel  thereupon  requested  the  Court  to 
^''  chai'ge  ; 

"Twenty-sixth.  If  the  state  of  knowledge  on  the  sub- 
ject in  1848,  with  what  appeai'ed  and  wliat  was  then 
known  of  the  character  of  the  vein,  were  such  as  to  make 
this  vein  a  subject  of  Ijarter  and  sale  as  a  vein  of  zinc  ore, 
whether  it  was  worth  mining  or  not,  it  passed  to  the  gran- 
tee. If  the  vein  had  a  market  value  as  zinc  ore  at  that 
time,  and  if  it  w^as  sold  by  Fowler  as  a  vein  containing  zinc 
ore,  it  was  immaterial  in  this  case  whether  a  reasonable  man 
would  have  been  justified  in  opening  or  mining  it  or  not. 
Fowlei-  and  •  his  subsecpient  grantees  ai'e  estopped  from 
40  denying  that  it  was  in  1848  a  zinc  vein  and  I'easonably  tit 
to  mine  for  zinc." 

But  his  Honor,  the  said  Justice,  declined  to  charge  as 
above  requested,  to  which  ruling  of  the  Court  the  plaintiff's 
counsel  prays  an  exception,  and  this  his  exception  may  be 
sealed,  and  it  is  sealed  accordingly, 

[L.  8.] 
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THE  LEHIGH  ZINC  AND  IRON 
COMPANY, 
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Error  to  the 
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Exhibits  and  Documents  Offered. 

PLAINTIFF'S    EXHIBITS. 
Exhibit  P  No.  1. 

[Offered  and  admitted  on  page  6  of  Case.] 

Deed,  dated  Sept.  1,  183G.  Saml.  Fowler  &  wife  to 
Natlianiel  Witheral,  Jr.,  and  Wm.  L.  Ames.  Consid- 
eration 131,247.75.  Acicd.  by  Dr.  Saml.  Fowler  &  wife 
Oct.  3,  1836  before  Danl.  Haines,  M.  C.  C.  Recorded 
Oct.  10,  1836,  Book  T  3,  of  deeds  for  Sussex  County  p. 
295  &c.     Full  warranty. 
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Conveys  tj-acts  of  land  not  in  question  of  110.91  acres, 
5  acres,  3,086.84  acres  5.02  aci'es,  2.69  acres  and  35  acres 
respectively. 

"Also  all  the  iron,  zinc,  and  other  ores,  on  or  within  any 
of  the  lands  of  the  said  Samuel  Fowlei',  in  the  said  County 
of  Sussex,  or  on  or  within  any  land  and  premises  hereto- 
fore sold  and  conveyed  by  the  said  Samuel  Fowler,  in  the 
said  County  of  Sussex,  from  and  out  of  which  he  has  re- 
served the  mines  and  minerals,  together  with  the  full  and 
entire  right  and   privilege  of  entering  upon  the  said  lands  aa 
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and  preiuiscs  for  the  |)nr|)use  only  of  digghig^  raising  and 
removing  the  said  ores,  doing  as  little  damage  as  may  be 
to  the  said  land  and  premises,  and  on  payment  by  the  said 
grantees,  tlieir  heirs  and  assigns,  to  the  owner  of  the  said 
lands  and  premises,  for  the  time  being,  the  full  value  and 
amount  of  any  injury  or  damage  done  to  the  said  premises 
by  means  of  such  entrys,  for  agricultural  pui"})oses,  or  for 
any  other  than  for  mineral  purposes." 


10  Exhibit  P  No.  2. 

[Offered  and  admitted  on  page  6  of  Case.] 

Deed,  dated  Nov.  28,  1830.  Nathaniel  Wetherell,  Jr.,  ;md 
wife  and  William  L.  Ames  to  the  President,  Directors 
and  Company  of  the  Franklin  Manufacturing  Company. 
Ack.  NoV.   28.  1836,  before  Wm.  H.   Maxwell.     N.  Y. 

Com.     Ilecd,  Dec.  5,  1830,  Book  T  3,  Page  424. 

Conveys  same  premises.     Consideration  $135,000.     (4th 
tract  called  95.02  acres  ;  fifth  tract  32.09  ;  warranty  against 
20  party  of  the  first  part  and  their  heirs  and  assigns. 
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EXHIHIT   P   No.  3. 

[OfTered  and  admitted  on  page  6  of  Case.] 

Deed,  Geo.  II.  McCarter,  Sheriff  of  Sussex,  to  Oakes  Ames 
of  North  Easton,  Mass.  Dated  Nov.  10,  1842.  Ackd. 
Nov.  17,  1842,  before  Robt.  H.  McCarter.  Recorded 
Nov.  18,  1842,  Book  A  4,  page  528. 

Consideration  $100.  Grants  same  premises.  Also 
another  tract  of  6  45-100  acres,  reciting  sale  under  judg- 
ments recovered  against  the  Franklin  Manufacturing  Com- 
pany and  executions  thereon. 
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Exhibit  P  No.  4. 

[Offered  and  admitted  on  page  6  of  Case.] 

Deed.  Oakes  Ames  &  Wife  to  Cyrus  Alger.  Dated  Fet)- 
ruarv  15tii,  1845.  Recorded  in  the  Sussex  County  Clerk's 
Office  in  Book  E-4  of  Deeds,  page  80,  &c. 
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This  Indenture,  made  tliis  fifteentli  day  of  FebiMiarj,  in 
the  year  of  Our  Lord  one  thousand  eight  hundred  and 
forty -five. 

Between  Oakes  Ames  and  Eveh'ne  O.,  Ins  wife,  of 
Eastoii,  in  the  County  of  Bristol  and  Conunonwealtli  of 
Massachusetts,  parties  of  the  first  part,  and  (Jyi'us  Alger 
of  Boston,  in  the  County  of  Suffolk  and  Commonwealth 
aforesaid,  gentlemen  of  the  second  pai't. 

Witnesseth.  That  the  said  parties  of  the  first  ])art  for 
and  in  consideration  of  the  sum  of  twenty-live  liundred  ^q 
dollars,  lawful  inoneyof  the  United  States  to  them  in  hand 
well  and  truly  paid  by  the  said  party  of  the  second  part, 
at  or  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged  and  the  said  parties 
of  the  first  part  therewith  full  satisfied,  contented  and  paid 
liave  give,  granted,  bargained,  sold,  aliened,  enfeoiTed, 
conveyed  and  confirmed  and  by  these  presents  do  give, 
irrant,  bargain,  sell,  alien,  enfeoff,  conve}'  and  confirm  to 
the  said  party  of  the  second  part  his  lieirs  and  assigns  one 
nndivided  half  ])art  of  all  the  zinc  and  otlier  ores  and  min-  on 
erals  on  or  within  any  of  tlie  lands  owned  bv  Samuel  Fow- 
ler  in  Septeml)er  a.  d.  ISSH,  in  tlie  County  of  Sussex  and 
State  of  New  Jersey,  oi'  on  <>r  within  an}'  lands  and  j)rem- 
ises  before  that  time  sold  and  conveyed  by  said  Samuel 
Fowler  in  saidC'ountyof  Sussex  from  and  out  of  which  he 
had  resei'ved  the  mines  and  minerals,  together  with  full  and 
entire  ri^'hts  and  privileges  of  mining  and  othei*  rights  as 
specified  and  set  forth  in  the  deed  of  George  H.  McCai-ter 
to  me  the  said  Ames  dated  November  16th,  a.  d.  1842, 
and  recorded  with  said  Sussex  County  Deeds  in  BookA-4,  0{) 
pages  538  to  513,  it  being  my  intention  to  convey  one 
equal  and  undivided  half  part  of  all  said  ores  and  minei'als 
excepting  iron  ores  when  nncombined  with  zinc  and  other 
metals.  Also  one  equal  undivided  half  part  of  all  the  zinc, 
zinc  ore  and  all  other  ores  of  wliich  zinc  is  tlie  pi'inci])al 
value  on  or  within  all  the  lands  which  were  conveyed  to 
me  the  said  Oakes  Ames  by  the  said  deed  of  George  II. 
McCarter. 

To  have  and  to  hold  the  one  equal    undivided  half  part 
of  said  oi-es  and  minei-als  with  the  rights  and   privilcoes   ja 
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hereinbefore  specified  and  referred  to  under  said  Algers,  Ins 
heirs  and  assio^ns  forever.     And  the  said  Oakes  Ames  doth 

CI? 

covenant  and  declare  to  and  witli  the  said  Alger,  liis  heirs 
and  assigns,  that  he  the  said  Ames  hath  n^t  at  any  time 
lieretofore  made,  done,  committed  or  suffered  anjtliing 
whatsoever  whereby  the  said  one  equal  undivided  half  jiart 
of  said  premises  herel)y  conveyed  or  intended  to  l)e  con- 
veyed or  any  of  them  or  any  part  thereof  is,  are,  can,  shall 
or  may  be  impeached  or  incuml)ered  in  title,  charge,  estate, 
or  otherwise.  And  the  said  Oakes  Ames  for  himself,  his 
heirs,  executors,  and  administrators  doth  hereby  covenant 
with  said  Cyrus  Alger,  his  heirs  and  assigns,  that  he  is  law- 
fully seized  of  the  aforesaid  granted  pr«^mises  :  that  they  are 
free  from  all  incumbrances;  that  he  has  good  right  to  sell 
and  convey  to  said  Cyrus  Alger  his  heirs  and  assigns  as 
aforesaid,  and  that  he  will  and  his  heirs,  executors  and 
administrators  shall  warrant  and  defend  the  same  to  the 
said  Cyrus  Alger  his  heirs  and  assigns  forever  against  the 
lawful  claims  and  demands  of  all  persons. 

In  Witness  Whereof  the  said  parties  of  the  first  part 
have  hereunto  set  their  liands  and  seals  the  day  and  vear 
first  above  written. 

Oakes  Ames.  [l.  s.] 

EvEiJNE  O.  Ames.     [l.  s.] 

Signed,  sealed  and  delivered  in  presence  of 

The  words  metals  have  been  substituted  for  minerals  on 
the  fourth  line  of  the  second  page  before  signing, 

Jno.  a.  Bolles. 
30  James  Heary. 

Commonwealth  of  Massachusetts,  Suffolk,  ss.  On  this 
twenty-fourth  day  of  May,  a.  d.  1845,  before  me  a  com- 
missioner in  and  for  Massachusetts  appointed  by  the 
Governor  of  the  State  of  New  Jerse}'  to  take  acknowledge- 
ment &  proof  of  deeds  &  other  instruments  under  seal  and 
to  administer  oaths  &  affirmations  personally  appeared 
the  above  named  Oakes  Ames  &  Eveline  O.,  his  wife 
his  wife  known  to  me  to  be  the  persons  described  in  & 
who  executed  the  foregoing  deed  &  they  severally  acknowl- 
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edired  after  I  had  made  known  to  tliem  the  coiiteiitsthereof 
of  the  said  deed  that  they  had  executed  the  same  as  their 
free  act  and  deed  &  the  said  Eveline  O.,  on  a  private  ex- 
amination apart  from  her  hnsband  acknowledged  that  she 
signed,  sealed  and  delivered  said  deed  voluntary  of  her 
own  accord  &  without  any  fear,  threats  or  compulsions  of 
her  said  husband. 

Given  under  mv  hand  and  seal  of  office  as  commissioner 
aforesaid. 

[l.  8.]  John  A.  Bolles. 

Received  and  recorded  September  2st,  1845. 

Hall,  Clet'Jc. 

I  do  hereby  certify  that  the  above  is  a  true  copy  of  a 
Deed  made  by  Oakes  Ames  &  AVife  To  Cyrus  Alger  and 
Recorded  in  Book  E  4  of  Deed  on  Page  86  &c  on  Sept 
2st,  1845  as  the  same  remains  of  Record  in  my  Office. 

In  Witness  Whereof  I  have  hereunto  set  my  hand  and 
[seal]     official  seal  this  7,  day  of  May  a.  d.  1890 

Chas  W  Shaw 

Clerk 


ExHiurr  P  No.  5. 

[Offered  and  admitted  on  page  7  of  Case.] 

Deed.  Oakes  Ames  &  Wife,  to  Samuel  P'owler.  Dated 
January  15th,  1849.  Recorded  in  the  Sussex  Countv 
Clerk's  Office,  in  Book  K-4  of  Deeds,  page  164,  ttc. 
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This  Indenture,  made  tlie  fifteenth  day  of  Januarv,  in 
the  year  of  Our  Lord  one  thousand  eight  hundred  and 
forty-nine. 

Between    Oakes    Ames    and    Eveline    O.,    his    wife,    of 
Easton,  in   the  County  of  Bristol   and   State  of  Massachu- 
setts, parties  of  the  first  part,  and   Samuel  Fowler  of  Port 
Jervis,  in  the  County  of  Orange,  and  State  of  New  York 
party  of  the  second  part : 

Witnesseth,  that  the  said  parties  of  the  lii-st  part,  for 
and   in  consideration    of    the  sum    of  Thirteen   Thousand    ±n 
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Dollars,  lawful  money  of  the  United  States,  to  tlieui  in 
hand  well  and  truly  paid  hy  the  said  party  of  the  second 
part  at  or  before  the  ensealing  and  delivery  of  tliese  pres- 
ents, tiie  receipt  whereof  is  hereby  acknowledged  and  the 
said  parties  of  the  first  part  tlierewith  fnlly  satisfied,  eon- 
tented,  and  i)aid  liave  given,  granted,  bargained,  sold, 
aliened,  enfeoffed,  conveyed  and  confirmed  and  by  these 
presents  do  give,  grant,  bargain,  sell,  alien,  enfeoff,  convey 
and  confirm  to  tliesaid  party  of  the  second  part  his  heirs  and 

<Q  assigns,  the  one  equal  nndivided  half  part  of  all  the  Zinc 
Franklinite  and  other  ores  excepting  iron  ore  lying  and 
beino-  in  the  Comity  of  Sussex  and  State  of  New  Jersey, 
beino-  the  same  that  was  conveved  to  Nathaniel  Witlierill 
Jur.  and  William  L.  Ames  by  Samuel  Fowler  now  de- 
ceased, and  by  the  said  Nathaniel  Witlierill,  Jur.  and 
William  L.  Ames  conveyed  to  the  Fi-anklin  Manufactur- 
iu"-  Company  by  deed  bearing  date  the  28  day  of  Novem- 
ber, 183t),  duly  acknowledged  and  recorded  in  the  Sussex 
County  Clerk's   Office,  in   J3ook  T-3  of    Deeds,  Folio  424. 

OQ  Also  the  nndivided  half  part  of  all  the  Zinc  Franklinite 
and  other  ores  (excepting  iron  ores)  on  or  within  any  of 
the  lands  of  tiie  said  Samuel  Fowler,  deceased,  in  the  Said 
County  of  Sussex,  or  on  or  within  any  lands  and  pi'emises 
sold  and  conveyed  by  the  said  Samuel  Fowler,  deceased,  in 
said  County  of  Sussex,  ])rior  to  the  date  of  the  before  men- 
tioned deed  (viz.  the  deed  of  Samuel  Fowler  now^  deceased 
to  Nathaniel  Witlierill,  Jur.  iS:  William  L.  Ames)  from 
and  out  of  which  the  said  Samuel  Fowler  deceased  had 
reserved  the  mines  and    minerals  togethei'  with  the   full  k, 

30  entire  right  and  privilege  of  entering  upon  the  said  lands 
and  premises  for  the  purpose  only  of  digging,  i-aising,  and 
removing-  the  said  ores  doing  as  little  dania<re  as  may  be  to 
tlie  said  lauds  and  premises  for  the  time  being  full  value 
and  amount  of  any  injury  or  damage  done  to  the  said 
premises  bv  means  of  such  entries  for  agricultni'al  purposes 
or  for  any  other  than  mining  purposes  it  being  the  inten- 
tion of  the  parties  of  the  first  part  to  this  deed  to  sell, 
transfer,  and  convey  the  one  equal  undivided  half  part  of 
all    the  Zinc,  Franklinite  and    other   ores   (excepting   Iron 

J.,)    ore)  lying  in   and    upon  the  lands   described   in  the   before 
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meiitioiied  deed  of  Samuel  Fowler,  now  deed,  to  Xatliauiel 
Witherill,  -lui-.  and  William  L.  Ames  as  fully  as  it  was 
conveyed  by  the  said  Samuel  Fowler  now  deceased  to  said 
Witlierill  and  W.  L.  Ames  by  deed. 

To  have  and  to  hold,  the  one  equal  undivided  h;df  pai't 
of  the  said  ores  (excepting  iron  ore)  unto  the  said  Samuel 
Fowler  his  heii's  and  assigns  to  the  only  proj)er  use,  benelit, 
and  behoof  of  the  said  Samuel  Fowler,  his  heirs  and  assigns 
forever  and  the  said  Oakes  Ames  party  hereto  of  the  first 
part  doth  covenant  and  declare  to  and  with  the  said  Samuel  iq 
Fowler,  liis  heirs  and  assigns  that  he  the  said  Oakes  Ames 
hath  not  at  an)-  time  heretofore  made,  done,  committed,  oi- 
suffered  any  act,  matter  or  thing  whatsoever  whereby  or  by 
means  whereof  the  said  one  equal  undivided  half  part  of 
the  ores  (excepting  iron  ores)  hereby  granted  and  conveyed 
or  intended  so  to  l)e  or  any  of  them  (excepting  ii'on  ore)  or 
any  part  thereof  is,  are.  can.  shall  or  may  be  impeached  or 
encumbered  in  title  charge  or  otherwise  howsoever. 

In  Witness  Whei'eof,  the  said  Oakes  Ames  and  Eveline 
O.,  his  wife,  have  hei'eunto  set  their  hands    and  seals   the  20 
day  and  yeai*  aforesaid. 

Oakes  Ames  [l.  s.] 

Eveline  O.  Ames     [l.  s.] 

Signed,  sealed  and  delivei'ed  in  the  presence  of 

John  A.  PECKHAAr. 

J  NO.    A.   J>OLLES. 

Common  Wealth  of  Massachusetts  Suffolk  On  this 
twenty-seventh  day  of  January,  a.  d.  18J:9,  personally  o/. 
appeared  befoi-e  me,  a  commissioner  of  New  Jersey,  in  and 
for  said  Massachusetts,  Oakes  Ames,  wlio  I  know  to  be  tlie 
grantor  in  the  foregoing  deed  and  Eveline  O.  His  wife,  and 
acknowledged  the  said  instrument  the  contents  of  which 
were  by  me  first  made  known  to  them,  to  be  their  free  act 
and  deed,  and  the  said  Eveline,  whom  I  know  to  i)e  the 
grantrix,  being  by  nje  examined  jirivately  separated'  apail 
from  her  said  husband  A:  the  contents  of  said  deed  made 
known  to  him  acknowledged  and  declared  that  slie  executed 
the  same  freely  of   her  own    acccjrd  without   anv  feai-,  con-   4.,) 
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straiiit  or  compnlsioii   on  the   part  of    her  linsband.     Wit- 
ness my  liaiid  and  seal  of  otiiee. 

(        ^-       ) 

-I    Triitli    y  John  A.  Boles,   CommisstOQi. 

I       s.      j 

Received  and  recorded  April  19th,  1849. 

Smith,   Clerk. 

1  do  hereby  certify  that  the  above  is  a   true   copy  of  a 

10  Deed  made  By  Oakes  Ames  &  Wife   To  Samuel   Fowler 

and  Recorded  in  Boolv  K  4,  Page   104  &c   and    Recorded 

April    19,    1849,    as    the    same    Reniains    of   Recrd  in  My 

Office. 

In  Witness  Whereof  I  have  hereunto  set  my  hand   and 
[seal.]  seal  of  office  this  7  day  of  May  a  d  1890 

Chas.  W.  Shaw 

CJk. 


Exhibit   P  No  0. 

[Offered  and  admitted  on  page  7  of  Case.] 

Deed.  Cyrus  Alger  &  Wife  to  Samuel  Fowler.  Dated 
November  1st,  1849.  Recorded  in  the  Sussex  County 
Clerk's  Office,  in  Book  1-4  of  Deeds,  pages  434,  &c. 

This  Indenture,  made  this  first  day  of  November,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty  nine, 

Between  Cyrus  Alger  of  Boston,  in  the  County  of  Suf- 
folk and  Commonwealth  of  Massachusetts,  Founder,  and 
Marv  O.  his  wife,  parties  of  the  first  part,  and  Samuel 
Fowler  of  Fort  Jervis  in  the  County  of  Orange  and  State 
of  New  York,  Traders,  of  the  second  part. 

Witnesseth,  that  the  said  parties  of  the  first  part  for  and 
in  consideration  of  the  sum  of  twenty  five  thousand  dolhirs 
lawful  money  of  the  United  States  to  them  in  hand  well 
and  truly  paid  by  the  said  parties  of  the  second  part  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged  and  the  said  parties  of 
AQ  the   first   part   therewitli  fully  satisfied  contented  and  jiaid 
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liave  given,  <>i'ante(l,  Imrj^ained,  sold,  aliened,  enfeoffed, 
conveyed  and  confirmed  and  by  these  presents  do  give 
grant,  sell,  alien,  enfeoff  convey  and  confii-m  to  the  said 
parties  of  the  second  part  his  heirs  and  assigns  one  undi- 
vided half  j)art  of  all  the  zinc  and  other  ores  and  minerals 
on  or  within  any  of  the  lands  owned  hy  Samuel  Fuwlei' 
in  September  a.  d.  1836,  in  the  County  of  Sussex,  and 
State  of  New  Jersey,  or  on  or  within  any  lands  and 
])remises  befoi'e  that  time  sold  and  conveyed  by  said  Samuel 
Fowler  in  said  County  of  Sussex  from  and  out  of  which  ^q 
he  have  reserved  the  mines  and  minerals  together  with  full 
and  entire  right  and  priviles-e  of  mining  and  otlier  rights 
as  specified  and  set  forth  in  the  deed  of  George  H.  McCar- 
ter  to  Oakes  Ames  dated  November  16th,  1842,  and  le- 
corded  with  said  Sussex  County  Deeds  in  Book  A-4,  page 
528,  to  543,  it  being  my  intention  to  convey  one  equal  and 
undivided  half  part  of  all  said  ores  and  minerals  excepting 
iron  oi'es  when  uncombined  with  zinc  and  other  metals  one 
equal  and  undivided  half  part  of  all  the  zinc  and  zinc  ores 
and  all  other  ores  of  which  zinc  is  the  principal  value  on  on 
and  witiiin  all  the  lands  which  were  conveyed  to  me  the 
said  Cyrus  Alger  by  Oakes  Ames  by  deed  dated  Februai-y 
loth,  1845,  and  I'ecoi'ded  with  said  Sussex  Deeds,  Book  E 
-4,  page  86  &  87. 

To  have  and  to  hold  the  one  equal  undivided  half  part 
of  said  ores  and  minerals  with  the  rights  and  privileges 
liereinbefore  specified,  reference  to  which  said  Fowler  his 
heirs  and  assigns  forever  and  Cyi'us  Alger  doth  covenant 
and  declare  to  and  with  the  said  Fowler  his  heii's  and 
assigns  that  he  said  Alger  hath  not  any  time  heretofore  q() 
made  committed  or  suffered  any  thing  whatsoever  whereby 
the  said  one  equal  undivided  half  part  of  said  preniises 
hereby  conveyed  or  intended  to  be  conveyed  or  any  them 
any  part  thereof  is  ai-e  or  can  shall  or  may  be  impeached  or 
incumbei'ed  in  title,  charge,  estate,  orotherwise,  howsoevei-. 
and  the  said  Cyrus  Alger  for  himself  his  heirs  executors  and 
administrators  doth  hereby  covenant  with  the  said  Samuel 
Fowler  his  heirs  and  assigns  that  he  is  lawfully  seized  of 
the  above  granted  premises  that  they  are  free  fi'om  all  in- 
cumbrances that  he  has  good  right  to  sell   and   conve\-    the   40 
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same  to  said  Samuel  Fowler,  his  heirs  and  assigns  as  afore- 
said and  that  lie  will,  and  his  heirs,  executors  and  admin- 
istrators shall  warrant  and  defend  the  same  the  said  Sanniel 
Fowler  his  heirs  and  assigns  forever  against  the  lawful 
claims  and  demands  of  all  persons. 

In  Witness  Whereof  the  said  i)arties  of  the  first  part 
liave  hereunto  set  their  hand  and  seals  the  day  and  year 
first  above  written. 

Cyrus  Alger  [l.  s.] 

10  Mary  Otis  Alger     [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of 

l^ENJ.    H.   CURRIE, 

F.    Alger. 

State  of  Massacliusetts,        | 
County  of  Suffolk,  to  wit.    ( 

On  the  tii'st  day  of  November,  in  the  yeai-  eighteen 
hundred  and  forty  nine,  before  me  a  commissioner  in  and 
Massachusetts,  appointed  by  the  Governor  of  the  State  of 

20  New  Jersey,  to  take  the  acknowledgement  and  proof  of 
deeds  and  other  instruments  under  seal  and  to  administer 
the  above  named  Cyrus  Alger  and  Mary  O.  Alger,  his 
wife,  known  to  me  to  be  the  persons  desciibed  in  and  who 
executed  the  foregoing  deed  and  then  severally  acknowl- 
edired  after  1  have  make  known  to  them  the  contents  of 
said  deed  that  they  have  executed  the  same  as  their  free 
act  and  deed,  and  the  said  Mary  O.  on  a  private  examina- 
tion apart  from  her  husband  acknowledged  that  slie  signed, 
sealed  and  delivered  said   deed  voluntary  of  her  own   ae- 

30  cord  and  without  any  fear  threats  or  com])ulsion  of  her 
said  husband,  given  under  ni}'  hand  and  seal  of  office  as 
commissioner  as  afoi'esaid. 

Benj.  it.  Currie,     [l.  s.] 

Received  and  Recorded  November  9th,  1849. 

Smitu,    (lei'l-. 

I    do    hereby    certify    that  the  above  is  a  true  copy  of  a 
deed  made  by  Cyrus  Alger  &  Wife  to  Samuel  Fowler  and 
Recorded    in  Book    I  -i   Page   434   &c   on    the   9   day   of 
40  Nov.  1849  as  the  same  remains  of  Recrd  in  My  Office. 
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In  Witness  Whereof  I  have  herennto  Set  My   hand   and 
[seal]     Official  Seal  this  7  day  of  May  a  d  1890. 

Chas   W.  Shaw   Clk. 


Exhibit  P   No.   T. 
[Offered  and  admitted  on  pages  7,  S  of  Case.] 

Deed,  Samuel  Fowlei'cfe  wife  To  The  Sussex  Ziiie  &  Copper 
Mining  and  Manufacturing  Co.     Dated  March  10,  1848. 
Ackd.  March  15,  1848,  hefore  Ilichard    Goodman.     lie-  ^q 
corded  Sept.  5,  1848,  Book  H  4,  page  559,  in  the  follow- 
ing words. 

"  This  Indenture  made  tins  tenth  day   of   March    in   the 
year    1848,    Between     Samuel    Fowler    and    Henrietta    \. 
Fowler  his  wife,  of  Port   Jervis   Orange   County  State  of 
New  York  of  the  first  part  and  the  Sussex  Zink  and  Cop- 
per mining  and  Manufacturing    Company    of    the   second 
part,    Witnesseth,    that    the  said  part_y  of  the  first  part  for 
and  in  consideration  of  Twenty   Thousand  Shares   of    the 
Capital  Stock  of  said   Company   the  receipt  of    which    is  20 
herehy  acknowledged  hath   hargained  soled  aliened   tians- 
fered  and  conveyed  and  hy  these  presents  do   l>argain   sell 
alien  tratisfer  and  convey  unto  the  said  ^Jarties  of  the  second 
part  and  theirsuceessor  or  successors  All  the  Zink,  Copper, 
Lead,    Silver    and    Cold    ores,  and  also  all  other  metals  or 
ores   containing    metals    except   the    metal   or    ore    called 
Franklinite  and  Iron  ores  when  it  exists  sepai'ate  fi'om  the 
Zink  Existing  found  or  to  he  found   on    that  certain    farm 
piece    or    parcel    of    land    now  heing  jn  the  possession  and 
ownership  of  the  said  parties  of  the  first  part  situate  Ivino-  30 
and  heing  in  the  Township  of  Hardyston  in  the  County  of 
Sussex  State  of  New  Jersey,  Bounded  as  follows  and   con- 
sisting of  Several  Contiguous  ti'acts,   Fiist  the   Mine   Hill 
farm  consisting  of  93  IH-l*  0  Acres.  Beginningata  i-ed  oak 
tree  on  the  North  east  of  the  Wallkill  running  thence  first 
North  26°  East  24  Chains,  Thence  second  North  63°  East 
21,  Chains  80  links.  Thence  Third  South    22    Chains    and 
fifty  links.  Thence  fourth  South  28°  West  3ii  Chains  and 
20  links— Thence  fifth  South  73°  West   15   chains,   Thence 
Sixth  North  9°  East  12  Chains.      Thence  Seventh    North   40 


20°  West  11  Chains  to  the  phice  of  l>e<;iiiiiiiio;,  also  another 
lot  Bei>iniiing  at  a  white  oai-:  North  East  of  the  AVallkill 
where  the  Mfth  lineof  tlie  lirst  above  described  tract  crosses 
the  Wallkill  above  the  furnace  miming  thence  South  36° 
East  15  Chains  thence  South  73°  West  7  chains  40  links 
thence  North  36°  West  15  chains  thence  North  73°  East  7 
chains  40  links  to  the  place  of  Beginnino;  Containing  10^ 
acres  also  another  tract  called  the  Scott  Faiin  bounded  by 
lands    of    Obadial)    Pullet    Stephen    Scott  Samuel  Fowler 

iQ  their  heirs  of  Noah  llainniond  lands  now  owned  bv  John 
Fowler  and  Oaks  Ames  Containing  98  acres  more  or  less 
being  the  same  farm  that  George  Dollon  administi-ator  of 
Matthew  Scott  convcN'ed  to  Dr  Samuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel,  also  another 
tract  bounded  as  foUow's  Situate  near,  the  Franklin  Stone 
meeting;  house  Beginning  at  the  most  Northwesterlv  cornei- 
of  hinds  belonging  to  the  heirs  of  Noah  Hammond  de- 
ceased running  from  thence  North  40°  30'  West  1  ehains 
20  links  thence  North   52°   East   7  chains   50  links   South 

f  Q  67°  East  5  chains  50  links  South  23°  30'  West  8  chains  10 
links.  South  80°  45'  West  3  chains  14  links  North  40°  30' 
West  5  Chains  87  links  to  the  place  of  Beginning,  Contain- 
ing 6}^  excepting  33-100  of  an  acre  heretofore  conveys  by 
Spencer  Scott  to  the  trustees  of  the  Fi'anklin  chui'ch  being 
the  Same  premises  conveyed  by  Benjamin  Scott  and  wife 
to  Dr,  Samuel  Fowler — 23  Feby  1841,  also  a  tract  of  land 
consisting  of  40  acres  heretofore  set  off  under  the  division 
of  the  lands  under  the  Will  of  Dr  Samuel  Fowler  deceased 
from  the  East  end  of   his  mountain   land  adjacent   to   the 

tjc\  lands  of  Israel.  Munson  deceased  and  Samuel  Tuttie  and 
land  which  the  said  Dr  Fowler  deceased  sold  to  the 
Franklin  Manufacturing  Company  in  Lis  life  time  To- 
2-etber  with  full  and  absolute  libertv  license  power  and 
authority  to  and  for  the  said  ])arties  of  the  Second  pait 
their  Successors  agents  workmen  and  sirvant  to  open  dig- 
sink  blast  or  make  a  pit  or  pits  shafts  levels  di'ains  and 
troughs  and  to  search  for  get  and  take  up  woi'k  whi  and 
di<>-  all  sorts  of  mines  and  minei'als  veins  or  vein  of  Zink 
Copper  lead  silver  Gold  and  all  other  ores    or    mettals    ex- 

4Q  cept  the  Franklinite  and  Iron   ores    as    aft)resaid   Together 
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also  with  full  free  absolute  liberty  license  i)o\vei'  ;iii(l 
authoritj  to  to  cut  and  make  water  courses  drains  puddles  . 
and  hingsteads  for  washing  ch^ansing  and  keeping  said 
ores  and  waters  to  wasli  the  s;iid  ore  and  all  othei-  lises 
about  the  said  mines  or  works  iind  also  phices  called  pud- 
dles in  which  the  said  ore  may  be  fi-om  time  to  time  con- 
veniently washed  and  dry^ed  with  free  ingress  egress  and 
I'egress  unto  and  upon  tlie  said  premises  for  the  purpose 
afore  Said  with  Carts' 'horses  Rnd  cai'riao;es  or  otherwise 
to  carry  the  same 'Ores  or  inet(.tls\\\(i  to  bi'ing  and  cany  all  -.^ 
other  materials  aiid  necessary  carriages  to  and  fi-om  the 
said  mines  holes  and  pits  with  right  of  erecting  such  build- 
ings and  machinery  as  may  be  necessary  for  tiie  digging 
raising  and  rendering  said  mettals  or  minerals  but  for  no 
other  purpose  whatsoever  Subject  to  all  damages  to  the 
arable  surface  of  the  soil  or  tlje  buildino-s  fences  and  sub- 
stances  thereof  to  the  owner  thereof,  To  have  and  To  hold 
in  fee  si ujiple  or  in  absolute  ownership  all  and  every  the 
Zink  Copper  Lead  Silver  Gold  and  other  metals  and  ores 
excepting  the  ore  called  Fran klinite-  where  it  exists  in  a  o() 
Separate  distinct  State  from  the  Zinkwhioh  shall  be  found 
or  gotten  in  under  or  upon  every  or  any  of  the  said 
ground  or  premises  before  described  unto  tho  said  party  of 
the  second  part.  And  the  said  party  of  the  first  j)art 
eo-wewe??.^*  grants  and  agrees  to  and  with  the  suit!  ])arty  of 
the  second  part  that  the  said' party  of  the  second  part  shall 
and  may  at  all  times  hereafter  peaceably  and  (piietly  have 
hold  use  occupy  possess,  and  enjoy  the  above  gi-anted 
metals  or  minerals  and  every  part  and  parcel  thei'eof  with 
the  appurtenances  witiiout  anj^  let  suit  trouble  molestation  o(\ 
eviction  or  disturbance  of  the  said  party  of  the  first  part 
his  heirs  or  assigns  or  any  otlier  person  or  persons  iawfullv 
claiming  or  to  claim  the  same  by  or  through  him  or  them. 
And  that  the  same  now  are  free  cleai'  discharged  and  un- 
incumbred  of  and  from  all  former  and  other  Grants  titles 
charges  estates  judgments  taxes  assessments  and  incum- 
brances of  avhat  nature  or  kind  soever. 

And  the  said  party  of  the  first  part  his  heirs  and  assio-ns 
the  above  described  and  hereby,  granted  and  released  prem- 
ises and  every  part  and    parcel   thereof   with   the  appurte-  40 
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nances  nnto  tlie  said  party  of  the  second  part   against    tlie 

party    of    the    lirst    part    and  his  lieirs  and  against  all  and 

every  person  and  persons  whomsoever  lawfully  claiming  or 

to  claim  the  same  by  or  throno-h  him    or    them    Shall    and 

■will  Warrant  and  by  these  presents  forever  defend 

In    witness    whereof    the  parties   to  these  presents  have 

hereunto    set   their    hands    and  seals  the  day  and  year  first 

aforesaid, 

Saml  Fowler  [l.  s.] 

Henrietta  L  Fowler     [l.  s.] 

J.  Elnathan  Smith         [l.  s.] 

Prest. 

In  the  nineteenth  line  from  the    top    of    Urst    page   the 

words  "  The  Zink  "  being  lii'st  interlined  over  the   erasure 

of  "  other  ores  or  njetals  "  and  the  words   the  Zink  on  the 

lifth  page  first  interlined   over    the    words    erased    "other 

ores  "  in  presence  of 

Willis  Hall 

State  of  New  York  City  &  County  of  New  York  ss. 
On  the  15th  day  of  March  a.  d.  1848  before  me  Richard 
Goodman  Commissiener  for  New  Jersey  pei'sonally  came 
Samuel  Fowler  &  Henrietta  L  his  wife  Avho  I  am  satisfied 
are  the  srrantors  mentioned  and  described  in  the  witiiin 
deed  to  whom  I  tirst  made  known  the  Contents  thereof 
and  they  thereupon  acknowledged  to  me  that  they  Signed 
sealed  &  Delivered  the  same  as  their  voluntary  act  and 
deed,  and  the  said  Henrietta  L  being  by  me  piivately  ex- 
amined, separate  and  apart  from  her  husband  acknowledged 

OA  to  me  that  she  signed  sealed  and  delivered  the  same  as  her 
voluntary  act  and  deed  freely  without  any  fear  threats  or 
compulsion  of  her  said  husband,  at  the  same  time  person- 
ally appeared  before  me  J  Elnathan  Smith  President  of  the 
Sussex  Zink  &  Copper  mining  &  Manufacturing  Com- 
pany the  Grantees  in  the  foregoing  Deed  named  &  I 
having  made  known  to  him  the  contents  made  hiown  to 
him  the  contents  thereof  he  acknowledged  to  me  thei-eby 
the  order  &  authority  of  the  President  &  directors  of  Said 
Company  he  had  siirned  his  name  to  the  said  deed,  by  like 

40  authority  the  Common  seal  of  said  Company    was  theret() 
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affixed  &  tlie,  said  deed  delivered    as  the   voluntiii-v   act   tfe 
deed  of  said  Company. 

Richard  Goodman 

Com.,  for  Netm  Jersey 

Received  and  Recorded  Septeinher  .5tli  1848. 

Smith"  67^^'/(:. 

State  of  New  Jersey  \ 

Sussex  Conntv  Clerk's  Office    ( 

I,  George  H.  Nelden  Clerk  of  the  County  and  State  10 
aforesaid,  and  of  the  several  Courts  of  record  thereof  do 
hereby  certify  that  the  above  and  foregoing  is  a  full,  true 
and  correct  copy  of  a  Deed  made  by  Samuel  Fowler  and 
Henrietta  L.  liis  wife,  To  the  Sussex  Zink  &  Copper  min- 
ing &  manufacturing  Company  as  recorded  in  Sussex 
County  Clerk's  office  in  Book  H.  4  of  Deeds  page  559  &c 
as  the  same  remains  of  record  in  my  office. 

In  witness  whereof  I  have   hereunto    set    my    hand  and 
affixed  my  official  seal  this  22nd  day  of  January. 
[l.  s.]     a.  d.  1878.  '  20 

Geo.  pi.  Nelden 

Clerh 


Exhibit  P  No.  8. 

[Offered  and  admitted  on  page  9  of  Case,] 

Deed  of  franklinite.     Samuel   Fowlei-  &  wife  to  The  Sus- 
sex Zinc  &  Copper  Mining  &  Manufacturing  Co.   Dated 
March  10,  1848.     Ackd.  March  15,   1848,  before  Richd.  ^^^ 
Goodman.     Recorded  Sept.  5,  1848,  Book  H  4,  page  557. 
Cons.  $1.  &c. 

This  Indenture  made  this  tenth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty 
eight. 

By  and  Between  Samuel  Fowler  of  Port  Jervis  Orancre 
County  state  of  N"ew  York  and  Henretta  L.  his  wife  of 
the  first  part 

And  the  Sussex  Zinc  and  Copper  Mining  and   Manufac-  m\ 
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turiiij;'  C()inj)aiiy  an  iiieor[)urated  Company  of  the  state  of 
New  Jersey  of  the  second  j)art 

Witnesseth  that  the  said  parties  of  the  first  part  for  and 
in  con  consideration  of  One  doUar  to  them  in  liand  paid  the 
receipt  whereof  is  hereby  acknowledged  ami  fur  divei'S  other 
o'ood  and  valuable  considerations  them  tlierennto  niovino: 
have  given  granted  demised  sold  and  conveyed  and  by  these 
presents  do  give  grant  demise  sell  and  cmivey  unto  the 
said  pai'ty  of  the  second  part  All  the  metal  mineral  or  Iron 

IQ  ore  nsnally  known  and  designated  by  the  name  of  Fi'ank- 
linite  found  or  to  be  found  on  upon  or  in  a  certain  tract  of 
land  described  as  follows  situate  lying  and  being  in  the 
township  of  llardyston  Sussex  County  State  of  New  Jer- 
sey near  the  Franklin  Stone  Meeting  house  bounded  as 
follows 

Beirinninw  at  the  most  North westerlv  corner  of  lands 
belonging  to  the  heirs  of  Noah  Hammond  deceased  run- 
niuir  from  thence  North  foi'tv  deo-rees  thirty  minutes  wtst 
one  cliain  and  twentv  links  thence  North  fiftv  two  deo-rees 

20  East  seven  chains  fifty  links  and  thence  running  upon  the 
same  course  to  the  extreme  boundary  of  the  land  of  the 
parties  of  the  first  part  thence  running  south  sixty  seven 
degrees  east  five  chains  fifty  links  thence  t/tence  j'unning 
south  twenty  three  degi'ees  thiity  minutes  West  until  it 
strikes  the  fourth  corner  "  of  of  a  six  acre  lot  conveved  bv 
Benjamin  Scott  to  Doctor  Samuel  Fowler  now  deceased 
and  which  lot  Containing  six  acres  mere  or  lesis  is  a  part  of 
the  survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  Course  eight  chains  and   ten   links 

30  thence  south  eighty  degrees  forty  five  minutes  West  three 
chains  and  fourteen  links  thence  North  forty  degrees  and 
thirty  seconds  West  five  chains  and  eighty  seven  links  to 
the  place  of  Beginning  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  the  said 
party  of  the  second  part  its  agents  workmen  and  servtTiits 
to  open  dig  sink  blast  make  a  pit  or  pits  shafts  levels  drains 
and  soughs  and  to  send  for  git  and  take  up  work  win  & 
dig  all  the  ore  aforesaid  minerals  or  metals  known  and 
designated  as  Franklinite  together  also  with  full  f ree  abso- 

iQ   lute  liberty  license 'JDOwer  to   cut  and  make  water  courses 
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drains  buddies  and  briuH;  steads  foi'  wasliiiiir  cleaniiiij:  and 
keeping  said  oi'es  and  water  to  work  tlie  said  ore  and  all 
other  uses  about  the  said  mines  or  works  and  also  places 
called  buddies  in  which  the  said  ore  nia)'  be  from  time  to 
time  conveniently  Washed  and  dressed  witli  free  ino;ress 
regress  egress  into  and  upon  the  said  premsses  for  the  pur- 
poses aforesaid  with  carls  horses  and  carriages  or  othciwise 
to  carrv  the  said  ore  or  metal  and  to  brino;  and  convey 
all  other  materials  and  necessaiy  Carriages  to  and  from  the 
said  mines  holes  and  pits  with  the  rigiit  of  erecting  such  -iq 
building  and  machinery  as  may  be  necessary  for  the  digging 
I'aising  and  removing  the  ore  metal  or  mineral  afoi'esaid 
but  for  no  other  purpose  whatsoever  subject  to  all  Damage 
to  the  areable  surface  of  the  soil  or  to  the  build ino's  fences 
and  structures  thereon  to  the  owner  thei'eof  To  Have  and 
to  Hold  in  fee  simple  or  absolute  ownership  all  the  said 
ore  mineral  or  metal  called  Franklinite  which  shall  be 
found  in  under  or  upon  every  or  any  of  the  said  ground  or 
premises  before  described  unto  the  said  party  of  the  second 
part  and  the  said  party  of  the  first  part  the  above  dc-  20 
scribed  and  hereby  granted  and  released  j^remises  and 
every  part  and  parcel  thereof  with  the  appurtenances  unto 
the  said  party  of  the  second  part  against  ths  said  parties  of 
the  lirst  part  their  heirs  and  all  and  every  pei'son  or  pei-sons 
whatsoever  iawfiillv  claimiui)^  or  to  claim  the  sauje  b\' 
through  or  untler  them  shall  &  will  Warrant  and  bv  these 
presents  forever  Defend 

In  Witness  Whereof,  the  parties  to_  these  presents  have 
hereto  set  their  hands  and  seals  the  day  and  date  above 
written,  30 

Saml  Fowler  [l.  s.] 

IIenkietta    L.   Fowler     [l.  s.] 

In  the  presence  of 

Willis   Hall 

[l.  s.]  J   Elnathan  Smitu  J^re.sf 

State  of  riew  York  City  &  County  of  New  York,  ss. 
On  this  15th  day  of  March  a.  d.  1848,  before  me  Richard 
Goodman,  Commissioner  of  New  Jei'sey  personally  ap- 
peared Samuel  Fowler  and    Henrietta  L.  liis    wife    who   I    j.,-) 
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.•ini  satisfied  are  the  grantei's  mentioned  &  described  in  tlie 
within  Deed  to  whom  1  iirst  made  known  the  contents 
thereof  and  they  thereupon  acknowledged  to  me  that  they 
siffned  sealed  and  delivered  the  same  as  their  voluntary  act 
and  deed  and  the  said  Henrietta  L.  being-  by  me  privately 
examined  separate  &  apart  from  her  said  husband  ac- 
knowledged to  me  that  she  signed  sealed  &  delivered  the 
same  as  her  volnntarv  act  and  deed  freely  without  any  any 
fear  threats  or  compulsion  of  her  said  Imsband  At  the 
I A  same  time  personally  appeared  before  me  J.  Elnathan  Smith 
the  President  of  the  Sussex  Zinc  &  Copper  mining  and 
Manufacturing  Company  the  grantee  in  said  deed  named 
&  I  havino;  first  made  known  to  him  the  contents  thereof 
he  acknowledged  to  me  that  by  the  oi'der  and  authority  of 
the  President  &  directors  of  said  Company  he  had  signed 
liis  name  to  said  deed  &  by  like  authority  tlie  Common  seal 
of  said  Company  was  tJiereto  iiffixtd  and  tlie  5«m  Deliv- 
ered as  the  voluntary  act  of  said  Company. 

P.ICHD  Goodman 
^^  Comr  for  New  Jersey 

Received  and  Recorded  September  5th  1848 

Exd.  Smith  Clerk. 

State  of  New  Jersey    ] 
Sussex  County  f  "  * 

I  John  H.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  Samuel  Fowler  and  wife 
To  The  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company,  and  i-ecorded  in  Sussex  County  Clerk's  office 
ii!  Book  H.  4  of  Deeds  on  page  557  &c.  As  the  same  re 
mains  on  record  in  this  office. 

In   witness   Whereof,   1   have  hereunto  set  my  hand  and 
affixed  my  official  seal   this  27th  day  of  April,  a. 

[l.  s.]    p.  1883. 

John  H.  Nelden 

Clerh. 
40 
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Exhibit   P   No.  9. 

[Offered  and  admitted  on  page  9  of  Case.  | 

Deed  of  cotifinnation,  Sutnoel  Fowler  &  wife  to  tlie  Sus- 
sex Zinc  &  Copper  Miiiiii<>;  &  Maunfacturiiio-  Co.  Dated 
Marcii  (bhiuk)  18J:9.  Ackd.  May  26,  1849  by  Satmiel 
Fowler  before  Martin  Ryerson.  Recorded  same  day. 
Book  I  4,  pag-e  310.  Acknowledged  by  Henrietta 
January  7,  1850.  Acknowledgment  recorded  Oct.  27, 
1856,  as  follows. 
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This    Indenture,    of  (^ontirmatioii  and   of  Bargain  and 

Sale  made  this day  of  Marcli  in  the  year  of  Our  Lord 

One  Thousand  Eight  Hundred  and  Forty  nine 

Between  Samuel  Fowler  of  Port  Jervis  Orange  County 
State  of  New  York  and  Henrietta  L.  his  wife  of  the  First 
Part. 

And  The  Sussex  Zinc  and  Copper  Mining  and  Maniifac- 
turing  Company  an  incorporated  Company  of  the  State  of 
Is' ew  Jersey  of  the  Second  Part. 

Witnesseth  that  whereas  heretofore  to  wit  on  the  tenth 
day  of  March  in  the  year  of  Our  Lord  One  Thousand 
Eight  Hundred  and  Forty  eight  a  certain  Indenture  was 
made  and  entered  into  between  the  said  parties  of  the  fii'st 
part  and  the  said  parties  of  the  second  part  which  said  In- 
denture is  in  tiie  words  and  figures  following  to  wit.  '•  This 
Indenture  made  this  tenth  day  of  March  in  the  year  1848, 
Between  '•  Samuel  Fowler  and  Henrietta  L.  Fowler  his  wife 
of  Port  Jervis  Orange  County  State  of  New  York  of  the 
first  part  and  the  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company  of  the  second  part.  q^^ 

Witnesseth  that  the  said  party  of  the  first  part  for  and 
in  consideration  of  twenty  thousand  shares  of  the  Capital 
Stock  of  the  said  Company  tiie  receipt  of  which  is  hereby 
acknowledged  iiath  bargained  sold  aliened  transfered  and 
conveyed  and  by  these  presents  do  bargain  sell  alien  trans- 
fer and  convey  unto  the  said  parties  of  the  second  part  and 
their  successors  or  successors  all  the  zinc  copper  lead  silver 
and  gold  ores  and  also  ail  other  metals  or  ores  containino- 
metals  except  the  metal  oi*  ore  called  Fraid^linite  and  ii'on 
ores  where  it  exist  separate  fi-om  the  zinc  existing  found  or   ±n 
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to  be  fuuiui  uii  that  certain  farm  j)iece  or  parcel  of  land 
now  beiiii;  in  the  possession  and  ownership  of  the  said  par- 
ties of  the  first  part  situate  Ijiiig  and  bein*;:  in  the  Town- 
ship of  Ilardvston  in  the  County  of  Sussex  State  of  New- 
sey,  bounded  as  follows  and  consisting  of  several  contig- 
uous tracts 

(1)  the  Mine  hill  farm  consisting  of  93  16-100  Acres 
Beginning  at  a  red  oak  tree  on    the   north    east    of  the 
AYallkill   running  thence  first  North    26°    East    24  chains 

^Q  thence  (2)  North  63°  East  21  chains  80  links  thence  (3) 
South  22  chains  and  50  links  thence  (-4)  South  28°  West 
30  chains  and  20  links  thence  (5)  South  73°  West  15 
chains  thence  (6)  North  9°  East  12  chains  thence  (7)  North 
20°  West  11  chains  to  the  place  of  beginning  also  anothei- 
lot  Beginning  at  a  white  oak  uortli  east  of  the  Wallkill 
where  the  fifth  line  of  the  first  above  described  tract  crosses 
the  Wallkill  above  the  furnace  running  tlience  South  36° 
East  15  chains  thence  South  73''  West  7  chains  40  liid-:s 
thence  North  36°  West  15  chains  thence   North  73°  East 

OA  7  chains  40  links  to  the  place  of  Beginning  Containing  10^ 
Acres  Also  an  other  tract  called  the  Scott  farm  bounded 
by  lands  of  Obadiah  Pettet,  StephcTi  Scott  Samuel  Fowler 
the  heirs  of  Noah  Hammond  lands  now  owned  by  J(ilin 
Fowler  and  Oakes  Ames  Containing  98  Acres  more  or  less 
being  the  same  farm  that  George  Doland  Administrator  of 
Matthew  Scott  conveyed  to  Dr.  Samuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel  Also  an  othei- 
tract  Bounded  as  follows  situate  near  the  Franklin  stone 
meeting  house,  Beginning  at  the  most  noi-tli  westerly  coi- 

orv  ner  of  lands  belonging  to  the  lieirs  of  Noah  Hammond  de- 
ceased running  from  tlience  North  40°  30'  West  1  chain 
20  links  thence  Noi-tli  52°  East  7  chains  50  links  South 
67°  East  5  chains  50  links  South  23°  36'  West  8  chains  10 
links  South  80°  45'  West  3  chains  14  links  North  40° 
30'  We^t  5  chains  87  links  to  the  place  of  beginning  Con- 
taining 6)4  excepting  33-100  of  an  acre  heretofore  conveyed 
bv  Spencer  Scott  to  the  trustees  of  the  Franklin  Church 
being  the  same  premises  conveyed  by  Benjamin  Scott  and 
wife  to  Dr.  Samuel  Fowler  23  Feby  1841.     Also  a  tract  of 

40  land  consisting  of  40  Acres  heretofore  set  off  under  the  di- 
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vision  of  the  lands  under  the  Will  of  Di*.  Samuel  Fowler 
deceased  from  the  east  end  of  his  mountain  hmd  adjacent 
to  the  lands  of  Israel  Munson  deceased  and  Samuel  Tuttle 
and  land  which  the  said  Di'.  Fowler  deceased  sold  to  the 
Franklin  Manufacturing;  Company  in  his  life  time  To- 
gether with  full  and  absolute  liberty  license  power  and 
authority  to  and  for  the  said  parties  of  the  second  pait 
their  successors  agents  workmen  and  servants  to  open  dig- 
sink  blast  or  viak  a  pit  or  pits  shafts  levels  drains  and 
sloughs  and  to  search  for  get  and  take  up  work  mine  and  i  a 
dig  all  sorts  of  mines  and  minerals  veins  or  vein  of  zinc 
coper  lead  silver  gold  and  all  other  ores  metals  excepting 
the  Franklinite  and  Iron  ore  as  aforesaid  Together  also 
with  full  free  absolute  lil)erty  license  power  and  authority 
to  cut  and  make  water  courses  drains  puddles  and  being- 
steads  for  washing  cleansing  and  keeping  said  ores  and 
water  to  wash  the  said  ores  and  all  other  uses  about  the  said 
mines  or  works  and  also  places  called  puddles  in  which  the 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  free  ingress  egress  and  regress  into  and  20 
upon  the  said  premises  for  the  pui-pose  aforesaid  with  carts 
horses  and  carriages  or  other  wise  to  carry  the  same  ores  or 
metals  and  bnng  and  cary  all  other  materials  and  neces- 
sary cariages  to  and  from  the  said  mines  lioles  and  pits 
with  right  of  erecting  such  buildings  and  machinery  as 
may  be  necessary  for  the  diijino-  raising  and  renderino-  j^aid 
metals  or  minerals  but  for  no  r)ther  jjurpose  whatsoever 
subject  to  all  damages  to  the  arable  surface  of  the  soil  or  to 
the  buildings  fences  and  structui-es  thereof  to  the  owner 
thereof.  To  Have  and  to  Hold  in  fee  simple  or  in  absolute  30 
ownership  all  and  every  the  zinc  copper  lead  silver  gold 
and  other  metals  and  ores  excepting  the  ore  called  Frank- 
linite where  it  exists  in  a  separate  distinct  state  from  tiie 
zinc  which  shall  be  found  or  gotten  in  under  or  upon  every 
or  any  of  the  said  ground  or  premises  before  descril)ed 
urdo  the  said  party  of  the  second  part  and  the  said  party  of 
the  first  part  covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part  that  the  said  party  of  the  second 
part  shall  and  may  at  all  times  liereinafter  peaceably  and 
quietly  have  hold  use  occupy  possess  and  enjoy   the   above    aq 
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granted  loetals  and  minerals  and  every  pnrt  and  parcel 
thereof  with  the  appurtenances  without  any  let  suit  trouble 
m)lestatioa  eviction  or  disturbance  of  the  said  party  of  the 
first  part  his  heirs  or  assigns  or  of  any  other  person  or  per- 
sons lawfully  claiming  or  to  claim  the  same  by  through  him 
or  them  and  that  the  same  now  are  free  clear  discharged 
and  unencumbered  of  and  from  all  former  and  other  grants 
titles  charges  estates  judgments  taxes  assessments  and  en- 
cumbrances   of   what   nature    or    kind  soever  and  the  said 

1 A  party  of  the  first  part  his  heirs  and  assigns  the  above  de- 
scribed and  hereby  granted  and  released  premises  and 
every  part  and  parcel  thereof  witli  the  appurtenances  unto 
the  said  party  of  the  second  part  against  the  party  of  the 
first  part  and  his  heirs  and  against  all  and  every  person  and 
persons  whatsoever  lawfully  claiming  or  to  claim  the  same 
by  or  through  him  or  them  shall  and  will  Warrant  and  by 
these  presents  forover  defend.  In  Witness  Whereof  tlie 
parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  aforesaid. 

20  Samuel  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I 
Elnatham  Smith  Frest  (l.  s.)  of  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Coir.pany)  In  presence  of 
Willis  Hall.  And  Whereas  on  the  day  of  the  date  of  the 
above  recited  Indenture  the  said  parties  made  and  entered 
into  a  certain  other  indenture  which  said  Indenture  is  in 
the  words  and  figures  following  to  Wit.  This  Indenture 
made  this  tenth  day  of  March  in  the  Year  of  Our  Lord 
One  Thousand  Eight  Hundred  and  forty  eight  by  and  be- 
tween Samuel  Fowler  of  Fort  Jervis  Orange  County  State 

or)  of  New"  York  and  Henrietta  L.  his  wife  of  the  first  part 
and  the  Sussex  Zinc  and  Copper  Mining  and  Mannfactur- 
iuo-  Company  an  Incorporated  Company  of  the  State  of 
JVerset/  of  the  second  part 

AVitnesseth  that  the  said  j)arties  of  the  first  part  for  and 
in  consideration  of  One  Dollar  to  them  in  hand  paid  the 
receipt  whereof  is  hereby  acknowledged  and  for  divers 
other  good  and  valuable  considerations  them  thereunto 
movino-  have  given  granted  demised  sold  and  conveyed 
and  by  these  presents  do  give  grant  demise  sell  and  con- 

4.Q  vey  unto  the  said  party  of  the  second  part  All  the  metal 


1583 

mineral  or  Iron  ore  usually  known  and  designated  by  the 
name  of  Franklinite  found  or  to  to  be  found  on  upon  or 
in  a  certain  tract  of  land  described  as  follows  situate  lying 
and  being  in  the  l\»wnship  of  Hardyston  Sussex  County 
State  of  New  Jei'sev  near  the  Franklin  stone  Meeting  iiouse 
bounded  as  follows  Beginning  at  the  most  north  westerl}' 
corner  of  land  belonging  to  the  heirs  of  Noah  Hammond 
deceased  running  from  thence  North  forty  degrees'tiiirty 
minutes  West  one  chain  and  twenty  links  thence  North 
fifty  two  degrees  East  seven  chains  fifty  links  and  thence  ia 
running  upon  the  same  course  to  the  extreme  boundary  of 
the  parties  of  the  first  part  thence  running  South  sixty 
seven  degrees  East  live  chains  fifty  links  thence  running 
South  twenty  three  degrees  thirty  minutes  West  until  it 
strikes  the  fourth  corner  of  a  six  acre  lot  conveyed  by 
Benjamin  Scott  to  Di-.  Samuel  Fowler  now  deceased  and 
which  lot  containing  Six  acres  more  or  less  is  a  part  of 
the  survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  course  eight  chains  and  ten  links 
thence  South  eighty  degrees  forty  live  minutes  West  three  OQ 
cliains  and  fourteen  links  thence  North  forty  degrees  and 
thirty  seconds  West  live  chains  and  eighty  seven  links  to 
the  place  of  beginning  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  the  said 
party  of  the  second  part  its  agents  workmen  and  servants 
to  open  dig  sink  blast  make  a  hit  or  hits  shafts  levels 
drains  and  sloughs  and  to  search  for  get  and  take  up  woik 
mine  and  dig  all  the  ore  aforesaid  minerals  and  metals 
known  and  designated  as  Franklinite  Together  also  with 
full  free  absolute  liberty  license  power  and  authority  to  cut  30 
and  make  water  courses  drains  huddles  and  bingsteads  for 
washing  cleansing  and  keeping  said  ores  and  water  to  wash 
the  said  ores  and  all  other  uses  about  the  said  mines  or 
works  and  also  places  called  buddies  in  which  tlie  said  ore 
may  be  from  time  to  time  conveniently  washed  and  dressed 
with  free  ingress  egress  and  regress  into  and  upon  the  said 
premises  for  the  purposes  aforesaid  with  cai'ts  horses  and 
carriages  or  otherwise  to  carry  the  said  ore  or  metal  and  to 
bring  and  convey  all  other  materials  and  necessary  cau-iao-es 
to  and  from  the  said  mines  holes  and  pits  with  the  right  of   40 
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eiTectiiio-  such  huiUlings  and  uiaciiiiiery  as  may  be  neces- 
sary for  the  digi^ini^  raising  and  removing  the  ore  metal  or 
minerals  aforesaid  but  for  no  other  purpose  whatever  sub- 
ject to  all  damages  to  the  arable  surface  of  the  soil  or  to 
the  buildings  fences  and  structures  thereon  to  the  owner 
thereof  To  Have  and  to  Hold  in  fee  simple  or  in  absolute 
ownership  all  the  said  ore  mineral  or  metal  called  Frank- 
linite  which  shall  be  found  in  under  or  upon  every  or  any 
of  the  said  ground  or  premises   before  described  unto  the 

^^  said  party  of  tlie  second  part  and  the  said  parties  of  the 
first  part  the  above  described  and  hereby  granted  and  re- 
leased premises  and  every  part  and  parcel  thereof  with  the 
appurtenances  unto  the  said  party  of  tlie  second  part  against 
the  said  parties  of  the  lirst  part  their  heirs  and  all  and 
every  person  and  persons  whomesoever  lawfully  claiming 
or  to  claim  the  same  by  througli  or  under  them  shall  and 
will   Warrant  and  by  these  presents  defend 

In  Witness  Whereof  the  parties  to  these  presents  liave 
hereunto    set   their  hands  cfe  seals  the  day  and  date  above 

n(\  written. 

Saml  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I  Elna- 
than  Smitli  Prest.  (l.  s.  of  the  Zinc  and  Copper  Mining 
and  Manufacturing  Company.  In  presence  of  Willis  IJall, 
which  said  two  several  indentures  were  duly  acknowledged 
on  the  fifteenth  day  of  March  in  the  Year  of  Our  Loixi 
One  Thousand  Eight  hundred  and  Forty  eight  by  the 
parties  of  the  first  part  and  by  I  EInathan  Smith  on  be- 
lialf  as  President  of  the  said  party  of  the  second  part  be- 
fore Richard    Goodman    a    Commissioner    in  the  City  of 

orw  New  York  for  the  State  of  New  Jersey  and  wiiereas  the 
said  Samuel  Fowler  since  the  making  of  the  said  herein 
before  recited  Indentures  hath  purchased  and  procured 
several  releases  and  deeds  of  quit  claim  ami  grants  of  and 
to  the  said  hereinbefore  described  premises  or  of  and  to 
«0M(?  part  thereof  or  of  some  interest  therein  or  in  same 
lyAi't  paf't  thereof. 

Now  therefore  this  indenture  witnesseth  that  the  said 
])arties  of  the  first  part  for  and  in  consideration  of  the 
premises  and  of  One   Dollar  to  the  said  Samuel    Fowler  in 

AC)  hai\d  paid  the  receipt  whereof  is  hereby  acknowledged  hath 


ratified  and  c<»iiHrinud  and  hy  these  presents  do  ratify  and 
confirm  to  the  said  party  of  tlie  second  part  theii' successors 
and  assigns  the  lierein before  recited  deeds  and  the  grant 
and  conveyances  of  the  premises  therein  or  in  either  of 
them  described  and  conveyed  and  all  the  right  privileges 
and  immunities  therein  or  in  either  of  them  named  and 
granted  and  the  said  parties  of  the  first  part  for  the  con- 
sideration aforesaid  do  Iierein  and  hereby  give  grant  bar- 
gain sell  alien  release  &  convey  the  premises  described  and 
conveyed  in  the  herein  before  recited  Deeds  with  all  the  -.a 
rights  and  privileges  therein  named  and  granted.  Togetiier 
with  all  the  right  pi'ivileges  and  ownership  in  to  and  of  the 
same  which  the  said  parties  of  the  first  part  have  received 
from  any  release  or  Deeds  of  Grant  or  Quit  Claim  or  con- 
veyance of  any  kind  made  to  them  or  either  of  tlieni  since 
the  execution  of  the  hereinbefore  recited  Deeds  oi-  which 
the}'  now  possess  or  are  entitled  to  to  the  said  party  of  the 
second  part  their  successors  a!id  assigns.  To  Have  and  to 
Hold  unto  the  the  said  parties  of  the  second  part  their  suc- 
cessors and  assigns  in  fee  simple  or  absolute  ownership  all  on 
the  ores  metals  &  minerals  in  under  or  upon  the  said  pi-em- 
ises  as  named  and  described  in  the  two  several  aljove 
recited  indentures  subject  to  the  exceptions  and  reservations 
therein  particularly  specified  Together  with  all  the  bene- 
fits rights  privileges  and  ownership  in  and  to  and  of  the 
same  which  the  said  pai-ties  of  the  first  part  have  received 
from  any  release  or  Deed  of  grant  or  quit  claim  or  con- 
veyance of  any  kind  made  to  them  or  either  of  them  since 
the  execution  of  the  hereinbefore  recited  indenture  and  the 
said  part}'  of  the  first  part  covenants  and  agrees  to  and  &^) 
witli  the  said  party  of  the  second  part  that  the  said  part}' 
of  the  second  part  shall  and  may  at  all  times  hereafter 
peaceably  and  quietly  have  hold  use  occupy  possess  and 
enjoy  the  above  granted  ores  metals  and  minerals  and  every 
part  and  parcel  thereof  with  the  appurtenances  without  any 
let  suit  trouble  molestation  eviction  or  disturbance  wf  or 
from  the  said  party  of  the  first  part  his  heirs  or  assigns  or 
of  any  other  persons  lawfully  claiming  or  to  claim  the 
same  bv  or  thi-uuiih  him  or  them  and  that  tlie  same  are 
now  free  clear  dischai'ged   and   unincumbered  of  and  fidm    ^fi 
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•A\\fo7'7ier  and  other  grants  titles  charges  estates  judgments 
taxes  assessments  and  incumbrances  of  what  kind  or  natuie 
soever  n)ade  done  suffered  bj  or  against  the  said  parties  of 
tiie  first  ])art  or  eitlier  of  them  and  the  said  party  of  the 
first  part  his  heirs  and  assigns  the  premises  in  the  above 
Indenture  described  and  herei)y  granted  and  released  and 
every  part  and  parcel  thereof  with  tlie  appurtenances  unto 
the  said  party  of  the  second  part  against  the  said  party  of 
the  first  part  and  liis  heirs  and  against  all  and  every  ]>ersoii 
j^Q  and  persons  whomsoever  lawfully  claiming  or  to  claim  the 
same  bv  or  throuo-h  him  oi*  them  shall  and  will  Warrant 
and  by  these  presents  forever  defend. 

In  Witness  Whereof  the  party  to  these  presents  have 
hereunto  set  their  seals  the  day  and  3'ear  above  written 

Saml.  Fowler     [l.  s.] 

1  L.  S.J 

In  presence  of 

Page  1    line  21    between    2d    and  3d  words    the  woi'd 
20  "  part  "  is  interlined  page  3d  line  18  between  4th  and  fifth 
word  the  words  "and  released"  are  interlined  and  on  this 
page  the  19th  line  inter  lined. 

Martin  Ryerson,   Witness 

New  Jersey.     Sussex  County,  ss. 

On  this  26th  day  of  May  a.  d.  1849,  before  me  Martin 
Ryerson  a  Master  in  Chancery  of  New  Jersey  personally 
appeared  Samuel  Fowler  who  I  am  satisfied  is  one  of  the 
Grantors  named  in  the  foregoing  deed  and  I  having  first 
made  known  its  contents  to  him  he  acknowledged  that  he 
sio-ned  sealed  and  delivered  it  as  his  voluntary  act  and 
deed  for  the  uses  and  purposes  therein  mentioned 

Martin  Ryerson 

Mastei'  in  Chancery 

Received  and  Recorded  May  26,  ad.  1849 

,„  Smith,  67^7'^- 

40 
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State  of  New  York 

City  and  Comity  of  New  York 


1 


10 


Be  it  Reineinl)ered  that  ontliis  seventh  day  of  January 
A.  D.  1S50  before  me  Richard  Goodman  Conir  to  take 
acknowledgment  of  Deeds  &c,  for  New  Jersey  personally 
appeared  Henrietta  L.  Fowler  who  1  am  satisfied  is  one  of 
the  grantors  mentioned  and  described  in  the  foregoing  deed 
to  whom  I  first  made  known  the  contents  thereof  <)c  she 
being  by  me  privately  examined  separate  and  apart  from 
her  husband  Samuel  Fowler  the  other  g-rantor  acknowl- 
edged  to  me  that  she  signod,  sealed  and  delivered  the  same 
as  her  voluntary  act  and  deed  freely  without  any  fear 
threats  or  compulsion  of  lier  said  husband. 

•Richard  Goodman 

Comr for  ISeti)  Jersey 

This  acknowledgment  was  received  and  recorded  29 
October  1856 

Edwards,  Clerk'.       20 

State  of  New  Jersey  (  ,  . 
Sussex  County  )      ' 

I  John  H.  Nelden,  Clerk  of  Sussex  County,  and  also 
Clerk  of  tlie  several  Courts  of  recoi'd  thereof  (Do  Heieby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  of  Conlirmation  made  by  Samuel 
Fowler  and  Wife  To  The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  and  recorded  in  Sussex 
County  Clerks  Office  in  Book  I  4  of  Deeds  on  page  310  30 
&c.    As  the  same  remains  on  record  in  this  Office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed    my   official    seal    this    27    day  of 
[l.  s.]  April  A.  D.  1883. 

John  H.  Nelden 

Clerk: 


40 
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Exhibit   P  No.  11. 
[Offered  and  admitted  on  page  ii  of  Case.] 

Deed,  tlie  Sussex  Zinc  ife  Copper  Mining  &  Manufactur- 
ing Co.  to  the  N.  J.  Zinc  Co.  Dated  March  8,  1852. 
Proved  April  5,  1853  before  Henry  M.  Alexander.  Re- 
corded April  7,  1853,  Book  O  4,  page  226     As  follows 

This  Indenture  made  the  eighth  day  of  March  in  the 
year  one  thousand  eight  hundred  and  fifty  two  Between 
The  Sussex  Zlnck  and  Copper  INIining  and  Nanufacturing 
Company  of  the  State  of  New  Jersey  of  the  iirst  part 

And  The  New  Jei'sey  Zinc  Compan}^  in  the  same  state  of 
the  Second  part  Witnesseth  that  the  said  parties  of  thefii'st 
part  for  and  in  consideration  of  the  sum  of  one  dollar 
lawful  money  of  the  United  States  of  America  to  them  in 
hand  paid  by  the  said  pai'ties  of  the  second  part  at  or  before 
the  ensealing  and  delivery  of  fhes^e  pi'esents  the  receipt 
whereof  is  hereby  acknowledged  have  granted  bargained 
sold  aliened  remised  released  conveyed  and  confirmed  and 

on  ^y  these  presents  do  grant  bnrgain,  sell  alien  remise  release 
convey  and  coTifirm  to  the  said  parties  of  the  second  part  and 
to  their  successors  and  assigns  forevei-  all  the  Zinc  and  and 
other  ores  except  Franklinite  and  iron  ores  found  or  to  be 
found  in  on  or  upon  the  foilo^ving  described  premises  that 
is  to  say  that  certain  farm  piece  oi-  parcel  of  hind  situate 
Iving  and  being  in  the  townsliip  of  Ilardyston  in  the 
County  of  Sussex  state  of  New  Jersey  Bounded  as  follows 
and  consisting  of  several  contiguous  tracts  First  the  Mine 
hill  farm  consisting  of  93  16-100  acres,  beginning  at  a  Yi.'i\ 

oc)  oak  tree  on  the  North  east  of  the  Wallkill  running  thence 
Iirst  North  26°  east  24  chains  thence  second  North  63'' 
east  21  chains  80  links  tlience  third  south  22  chains  and 
fifty  links  tiience  fourth  south  28°  West  30  chains  and 
20  links  thence  tifth  south  73°  West  15  chains  thence  sixtli 
North  9°  East  12  chains  thence  seventh  North  20°  West 
eleven  chains  to  the  place  of  Beginning 

Also  another  lot  l)eginning  at  a  White  oak  North  east 
of  the  Wallkill  where  the  fifth  line  of  the  fii'st  above 
described  tract  crosses  the  Wallkill  above  the  furnace  run- 

4Q  ning  thence  south  36°  degrees  east   15  chains  thence  south 
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73°  West  7  chains  40  links  thence  North  3G°  West  15 
{•liains  thence  North  73°  east  7  chains  40  links  to  the  place 
of  beginning  containing:  10)^  acres 

Also  anotlier  ti-act  called  the  Scott  farm  bonnded  hy 
lands  of  Obadiah  Pel  lit  Stephen  Scott  Samuel  Fowler  the 
heirs  of  Noah  Hammond  lands  now  owned  by  John  Fow- 
ler and  Oakes  Ames  Containino'  98  acres  more  or  less  Beino- 
the  same  farm  that  George  Dolan  Administrator  of  Mnthew 
Scott  conveyed  to  Dr.  Samuel  Fowler  and  by  said  Fowler 
was  devised  to  his  son  Samuel  -i^ 

Also  another  tract  bounded  as  follows  situated  near  the 
Franklin  Stone  Meeting  house  beginning  at  the  North 
westerly  corner  of  lands  belonging  to  the  heirs  of  Noah 
Hammond  deceased  running  from  thence  North  46"  30' 
West  1  chain  20  links  thence  North  52*  East  seven  chains 
50  links  south  67°  East  5  chains  50  links  south  23*^  30' 
West  8  chains  10  links  south  80'^  45'  West  3  chains  14 
links  North  40'^  30'  West  live  chains  87  links  to  the  place 
of  Beginning  Containing  6^^  excepting  32-100  of  an  acre 
heretofore  conveyed  by  Spencer  Scott  to  the  Trustees  of  oa 
the  Franklin  Church,  being  the  same  premises  conveyed 
by  Benjamin  Scott  and  wife  to  Dr.  Samuel  Fowler  23d 
February  1841. 

Also  a  tract  of  land  consisting  of  40  acres  heretofore 
set  off  under  the  division  of  the  lands  under  the  will  of 
Dr  Samuel  Fowler  deceased  from  the  east  end  of  the  moun- 
tain land  adjoining  to  the  lands  of  Israel  Munson  deceased 
and  Samuel  Tuttle  and  land  which  the  said  Dr.  Fowler 
deceased  sold  to  the  Franklin  Manufacturing  Com  pan  v  in 
his  life  time  Together  with  full  aiid  absolute  liberty  license  on 
power  and  authority  to  and  for  the  said  party  of  the  second 
part  their  successors  agents  workmen  and  servants  to  open 
dig  sink  blast  or  make  a  pit  or  pits  shafts  levels  drains  and 
soughs  and  to  search  for  get  and  take  up  work  mine  and 
dig  all  sorts  of  Mines  and  Minerals  veins  or  vein  of  Zinc 
Copper  lead  silver  gold  and  all  other  ores  or  metals  excei^t 
the  Franklinite  and  Iron  ores  as  herein  provided  Together 
also  with  full  free  absolute  liberty  licence  power  and  au- 
thority to  cut  and  make  water  courses  drains  puddles  binc-. 
steads  for  washing  cleaning  and  keeping  said  ore  and  water   40 
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to  wash  the  said  ore  and  all  other  uses  about  the  said  niiiies 
and  Works  and  also  places  called  puddles  in  which  tlie 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  free  ingress  egress  and  regress  into  and 
upon  the  said  premises  for  the  purpose  aforesaid  with  earts 
horses  and  carriages  or  otherwise  to  carry  the  same  ores  or 
Metals  and  to  bring  and  carry  all  other  materials  and 
necessary  Carriages  to  and  from  the  said  mines  holes  and 
pits  witli  right  of  erecting  such  buildings    and   Machinery 

iA  as  may  be  necessaiy  for  the  digging  raising  and  rendering 
said  metals  and  minerals  but  for  no  other  pui'pose  whatso- 
ever subject  to  all  damages  to  the  ai-able  sui'face  of  the  soil 
or  to  the  buildings  fences  and  sti'uctures  thereof  to  the 
owners  thereof. 

Together  with  all  and  singular  the  tenements  lieredita 
ments  and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining  and  the  reversion  and  reversions  remain- 
der and  remainders  rents  issues  and  profits  thereof  and  also 
all  the  estate  right  title  interest  property  claim  and  demand 

OQ  whatsoever  as  Avell  in  law  as  in  Equity  of  the  said  parties 
of  the  iirst  part  of  in  and  to  the  above  described  premises 
and  every  part  and  parcel  thereof  with  the  appurtenances 
To  Have  and  to  Hold  all  and  singular  the  above  mentioned 
and  descril)ed  premises  together  with  the  appui'tenances 
unto  the  said  party  of  the  second  part  their  successors  and 
assigns  forever. 

In  Witness  Whereof  the  said  parties  of  the  first  part 
have  hereunto  caused  their  Corporate  seal  to  be  affixed 
and  these  presents  to  be  subscribed  by  their  President  and 

30  Secretary  the  day  and  year  first  above  written. 

James  L.  Curtis 


President  of  the  Sussex  Zinc  cfc  Copper  -. 

:        The  Sussex  Zinc        : 

Mining  Manufactiiring  GGm^Kmy.      \    uJ^gLTulnu.    ' 

-i-i-r     r^  '■     factuting  Company. 

Geo.  W.  oavage 

* * 

Secretary. 

Sealed  and  delivered  in  the  presence  of 
AQ  H  M  Alexandek 
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State  of  New  York  ) 

City  and  Comity  of  New   York,  f 

Be  it  Remembered  tliat  on  this  fiftli  day  of  April  a.  d. 
1853  before  nie  Henry  M.  Alexander  a  commissioner  under 
and  by  vii-tue  of  tiie  laws  of  New  Jerse}'  for  the  ])roofs 
and  acknowledgment  of  deeds  residing  in  New  York  per- 
sonally appeared  James  L.  Curtis  the  Pi-esident  of  the 
Sussex  Zinc  &  Copper  Miniuij;  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  both  ^^ 
of  whom  I  made  known  the  contents  of  the  within  deed 
and  who  I  am  satistied  are  the  persons  described  in  and 
who  executed  the  same  and  thej  being  b}'  swoi'ii  did 
depose  and  say  that  the  said  James  L.  Cui'tis  was  at  the 
time  of  the  execution  of  said  deed  President  and  the  said 
George  W  Savage  was  at  the  time  of  the  execution  of  said 
deed  Secretary  of  said  Company  that  the  seal  affixed  thereto 
is  the  seal  of  the  said  Company  &  was  affixed  bv  order  of 
the  said  Company  that  the  said  James  L.  Curtis  signed 
his  name  to  said  deed  by  like  order  as  President  aforesaid 
and  the  said  Curtis  &  Savage  acknowledged  the  same  to  be 
the  voluntarj'  act  and  deed  for  the  uses  and  purposes  there- 
in mentioned. 

H.  M.   Alexander 

Cornm  afor'esaid 

Exd  Received  and  Recorded  April  7th  1853. 

LuDLUM,   Clei'k 

State  of  New  Jersey  )      .  30 


20 


Sussex  Countv  '' 


I  John  H.  Nelden,  Clerk  of  Sussex  County,  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Herebv 
Certify)  that  the  above  and  foregoing  is  a  ti-ne,  fnll  and 
correct  copy  of  a  Deed  made  by  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  To  The 
New  Jersey  Zmc  Company  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  226  &c. 
As  the  same  remains  on  record  in  this  office. 


40 
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111  Witness  Whereof,  I  have  hereunto  set  my   hanc]    and 
affixed  my  official  seal  this   27  day  of  April 
[l.  s.]        a.  d.  1883. 

John  H.  Neldejst 

Clerk. 


10 


Exhibit  P  No.  13. 

[Offered  and  admitted  on  page  ii  of  Case.] 

The  Sussex  Zinc  and   Copper   Miniiio;  and    Manufacturing 
Company  To  The  New  Jersey  Zinc  Company 

This  Indenture  made  tlie  eighth  day  of  March  in  the 
year  One  Thousand  Eight  Hundred  and  Fifty  two 
Between  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  in  tiie  State  of  New  Jersey  of  the 
First  Part,  And  The  New  Jersey  Zinc  Company  in  the 
same  State  of  the  Second  Part  Witnesseth  that  the  said 
parties  of  tlie  tirst  part  for  and  in  consideration  of  tlie  sura 

20  of  One  Dollar  lawful  money  of  the  United  States  of 
America  to  them  in  hand  paid  by  the  said  parties  of  the 
second  part  at  or  before  the  ensealing  and  delivery  of 
these  presents  the  receipt  whereof  is  hereby  acknowledged, 
have  granted  baroained  sold  aliened  remised  released 
conveyed  and  coii.ifirmed  and  by  these  presents  do  grant 
bargain  sell  alein  remise  release  convey  and  confirm 
unto  the  said  parties  of  the  second  part  and  to  their  suc- 
cessors and  assigns  forever, 

All  the  metal   mineral   or  Iron  ore  usuallv  known    and 

30  designated  by  the  name  of  Franklinite  found  or  to  be 
found  on  upon  or  in  a  certain  tract  of  land  described  as 
follows  situate  lying  and  being  in  the  Township  of 
Hardyston  Sussex  County  and  State  of  New  Jersey  near 
the  Franklin  Stone  Meeting  house  bounded  as  follows 
Besinnino;  at  the  most  north  westerly  corner  of  lands 
belonii'inof  to  the  heirs  of  Noah  Hammond  deceased  runnini>: 
from  thense  North  forty  degrees  thirty  minutes  West 
uiie  chain  and  twenty  links  thence  North  fifty  two 
degrees  East  seven  chains  fifty   links  and   thence   running 

40  upon  the  same  course  to  tiie  extreme  boundary  to  the   land 
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now  or  late  of  Samuel  Fuwler  thence  rniuiiti(>-  s<tutli  sixty 
seven  dew-rees  East  five  chains  fifty  links  thence  running- 
South  twenty  three  degrees  thirty  minutes  West  until  it 
strikes  the  fourth  corner  of  a  six  acre  lot  conveyed  by 
Benjamin  Scott  to  Dr  Samuel  Fowler  now  deceased  and 
which  lot  Containing  Six  Acres  more  or  less  is  apart  of  the 
survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  course  eight  chains  and  ten  links 
thence  south  eighty  degrees  forty  five  minutes  West  three 
chains  and  fourteen  links  thence  I^orth  forty  degrees  and  |q 
thirty  seconds  West  five  cliains  and  eighty  seven  links  to 
the  place  of  beginning.  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  tlie  said 
parties  of  the  second  part  their  agents  workmen  and 
servants  to  open  dig  sink  blast  make  a  pit  or  pits  shafts 
levels  drains  and  soughs  and  to  seai-ch  for  get  and  take 
up  work  win  and  dig  all  the  ore  aforesaid  minerals  or 
metals  known  and  designated  as  Franklinite.  Togethei- 
also  with  full  free  absolute  liberty  license  power  and 
authority  to  cut  and  make  water  courses  drains  puddles  oq 
and  hing  steads  for  washing  cleansing  and  keeping  said 
ores  and  water  to  wash  the  said  ore  and  all  other  uses 
about  the  said  mines  or  works  and  also  places  called  pud- 
dles in  which  the  said  ore  may  be  from  time  to  time  con- 
veniently washed  and  dressed  with  free  ingress  regress 
and  egress  into  and  upon  the  said  premises  for  the  pui- 
poses  aforesaid  with  carts  horses  and  carriages  or  otherwise 
to  cari-y  the  said  ore  or  metal  and  to  bring  and  convey  all 
other  matei'ials  and  necessaiy  carriages  to  and  from  the 
said  mines  holes  and  pits  with  the  right  of  erecting  such  qq 
building  and  machinery  as  may  be  necessary  for  the  dig- 
ging raising  and  removing  the  ore  metal  or  mineral  afoi-e- 
said  but  for  no  other  purpose  whatever  subject  to  all 
damage  to  the  arable  surface  of  the  soil  or  to  the  building 
fences  structures  thereon  to  the  owner  thereof. 

Together  with  all  and  singular  the  tenements  heiedita- 
meuts  and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining  and  the  reversion  and  reversions  re- 
maindei-  and  remainders  rents  issues  and  profits  thereof 
And  also  all  the  estate  right  title  interest  property    posses-   40 


159i 

sioii  claim  and  demand  whatsoever  as  well  in  law  as  in 
equity  of  the  said  parties  of  the  Hrst  part  of  in  or  to  the 
above  described  premises  and  every  part  and  parcel  thereof 
with  the  appurtenances  To  Have  and  to  Hold  all  and 
sinojular  the  above  mentioned  and  described  premises 
too'ether  \vith  the  appurtenances  unto  the  said  parties  of  the 
second  part  their  successors  and  assigns  forever. 

In  Witness  Whereof  the   said   parties  of  the  first  part 
have  hereunto  caused  their  corporate  seal  to  be  affixed  and 
iQ  tliese  presents  to  be  subscribed  by  their  President  and  Sec- 
retary the  day  and  year  first  above  written. 


James  L  Curtis  * 

:  The   Sussex   Zinc 

President  Sussex    Zinc  c&  Mining   Cop-    \  %_  MTiTuLauHng 
jper  &  Manufacturing  Company  i...°.".^^?.^.' 

Geo.  W.  Savage,  Secry. 


20 


Sealed  and  Delivered  in  the  presence  of 

Enoch  Armitage 


State  of  New  York  \ 

City  &  County  of  New  York  \ 

Be  it  Remembered  That  on  tliis  fifth  day  of  April  a.  d. 
1853  before  me  Henry  M,  Alexander  a  Commissioner 
under  and  by  virtue  of  tlie  laws  of  New  Jersey  for  the 
proof  and  acknowledgment  of  Deeds  residing  in  New 
York  personally  appeared  James  L.  Curtis  the  President  of 

30  the  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  both 
of  whom  I  made  know  the  contents  of  the  within  deed  and 
who  I  am  satisfied  are  the  persons  described  in  and  who 
executed  the  same  and  they  being  by  me  sworn  did  de- 
pooe  and  say  that  the  said  James  L.  Curtis  was  at  the 
time  of  the  execution  of  said  deed  President  and  George 
W.  Savage  was  at  the  time  of  the  execution  of  said  deed 
Secretary  of  said  Company  at  the  date  of  this  deed  that 
the  seal  affixed  thereto  is  the  seal  of  the  said  Company  & 

40  was  affixed  by   order  of  the  said   Company  that  the  said 
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James  L.  Cartis  signed  his  name  to  said  deed  by  like 
order  as  President  aforesaid  and  tlie  said  Curtis  and  Savage 
acknowledged  tlie  same  to  be  the  voluntary  act  and  deed 
of  the  Company  for  the  uses  and  purposes  therein  mention- 
ed, 

H.    M.  Alexander 

Comm  aforesaid 

Received  and  Recorded  April  7  1853 

LuDLUM,   Clerk 

State  of  New  Jersev 


Sussex  County        '' 


10 


I  John  H.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  The  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company  To  The  New 
Jersey  Zinc  Company  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  228  &c.  As 
the  same  remains  on  record  in  this  Office.  20 

In  Witness  Whereof,   I  have  hereunto   set  my  hand   and 
affixed  my  Official  seal  this  27  day  of  April 
[seal]         a.  d.  1883. 

John  H.  Nelden 

Clerk 


30 
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Exhibit  P  No.  U. 

[Offered  and  admitted  on  page  13  of  Case.] 

Tlie  New  Jersey  Zinc  Co.  To  Tlie   New  Jersey    Zinc  iuid 
Iron   Company 

This  Indenture  made  the  thirtieth  day  of  Oetohei-  in  the 
year  of  Our  Lord  One  Thousand  Eight  Flundred  and 
Eighty 

Between  tlie  New  Jersey  Zinc  Company,   a   corporation 
duly  organized  and  exisiting  under  and   pursuant   to   the   ia 
hiws  of  the  State  of    New  Jei-sey  parties  of  the  First  Part : 

And  The  New  Jersey  Zinc  and  Iron  Company,  a  cor- 
poration duly  organized  and  existing  under  and  pursuant 
to  the  laws  of  the  State  of  New  Jersey  parties  of  the 
Second  Part : 

Whereas  the  parties  of  the  first  part,  on  or  about  the 
tenth  day  of  August  a.  d.  1880,  made  an  agreement  with 
Moses  Taylor,  of  the  City  of  New  York,  and  the  stock 
iiolders  of  the  parties  of  the  first  part  whereby  the  parties 
of  the  first  part  agreed  to  bargain  and  sell,  convey,  assign,  oo 
and  transfer  all  and  singular  all  their  i-eal  estate,  mineral 
rights,  franciiises,  leases,  patents,  patent  rights,  woi'ks, 
machinery,  furnaces,  tools  and  implements,  fixtures,  furni- 
ture, live  stock,  and  other  chattels,  not  including  ore  mined 
and  choses  in  action,  to  a  new  corporation  to  be  organzied 
under  the  laws  of  the  State  of  New  Jersey,  having  objects 
and  purposes  similiar  to  those  of  the  pai'ties  of  the  first 
part,  and  for  the  consideration  of  One  Million  five  hundred 
thousand  Dollars  of  the  capital  stock  of  the  said  new  cor- 
poration so  to  be  organized,  as  by  reference  to  said  contract  o/) 
will  more  fully  appear,  and  Whereas,  The  New  Jersev 
Zinc  and  Iron  Company,  the  pai-ties  of  the  second  part 
have  been  duly  organized  under  and  pursuant  to  the  pro- 
visions of  the  said  act  of  tlie  Legislature  of  the  State  of 
New  Jersey  entitled  "An  act  concerning  corporations" 
and  are  now  an  existing  corporation  having  objects  and 
purposes  similar  to  those  of  the  parties  of  the  first  pai-t. 
Now  Therefore  This  Indenture  Witnesseth.  That  the  said 
parties  of  the  first  part,  by  and  with  the  consent  of  their 
stockholders  and  trustees    and  pursuant  to   a   vote   of  the   4.1 
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Hoard  of  Trustees,  and  for  and  in  consideration  of  tlie 
premises  and  for  and  in  consideration  of  Fifteen  thousand 
shares  of  the  capital  stock  of  the  New  Jersey  Zinc  and 
Iron  Company,  the  parties  of  the  second  part,  said  fifteen 
thousand  shares  being  One  Million  five  hundred  thousand 
Dollars  of  the  Capital  stock,  at  the  par  value  thereof,  of 
the  parties  of  the  second  part,  to  them  paid  and  transferred 
In'  the  said  parties  of  the  second  part  at  or  before  the  en- 
sealing and  delivery  of  these  presents,  the  receipt  wiiereof 

iQ  is  hereby  acknowledged,  have  gi'anted,  bargained,  sold, 
conveyed,  assigned  and  transferred  to  the  paities  of  the 
second  part  and  their  successors  and  assigns  forevei'. 

All  and  singiilar,  all  the  real  estate,  mineial  rights,  fian- 
chises,  leases,  patents,  patent  rights,  works,  furnaces, 
machinery,  fixtures,  business  implements,  tools,  live  stock, 
furniture,  and  other  chattels  belonging  to  the  parties  of  tlie 
first  part,  used  in  or  requii'ed  for  the  cairying  on  of,  the 
business  of  the  parties  of  the  first  part.  The  real  estate 
hei'eby  conveyed  being  described  as  follows;  that  is  to  say  : 

OQ  First,  the  lands,  tenements,  hereditaments,  real  estate, 
ores,  mines  and  minei-al  rights  of  the  parties  of  the  first 
part  situate  in  the  County  of  Sussex  and  State  of  New 
Jersey  which  were  conveyed  to  the  said  The  New  Jersey 
Zinc  Company  by  its  present  corporate  name  or  by  its  for- 
mer corporate  name  The  New  Jersey  exploring  and  Min- 
ing Company,  by  the  several  deeds  hereinafter  stated,  that 
is  to  say.  1.  A.  Deed  made  by  Samuel  Fowler  and  wife 
to  the  New  Jersey  Exploring  and  Mining  Company,  bear- 
iuir  date  November  7,  18i9,    and   recorded    in    the    Clerks 

QA  Office  of  the  County  of  Sussex  in  Book  I.  4.  of  Deeds, 
pii^t-e  -435.  2.  A.  Deed  made  by  Samuel  Fowler  and  wife- 
to  The  New  Jersey  Exploring  and  Mining  Company, 
bearing  date  November  5,  1849,  and  recorded  in  said 
Clerks  Office  in  Book  K.  4,  of  Deeds  page  472.  8.  A. 
Deed  made  by  Samuel  Fowler  and  wife  to  The  New  Jer- 
sey Exploring  and  Mining  Company,  bearing  date  April  5, 
1850  and  recorded  in  said  Clerks  Office  in  Book  M.  4,  of 
Deeds  page  83, 

4.     A  Deed    made  by  Samuel  F^owler  and    wife    to  The 

40  New  Jersey  Exploring  and  Mining  Company,  beaiing  date 
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•Inly  15,  1850.  aii'l  recoi'ded  in  said  Clerks  Office   in    Book 
M.  4,  of  Deeds  piige  84. 

The  property  conveyed  by  the  deeds  iiboved  specified  is 
the  property  of  the  parties  of  the  first  part  usually  called 
'' Sterling  Hill  Mine"  in  the  Township  of  Sparta  in  said 
County  of  Sussex, 

5.  A  deed  made  by  Samuel  Fowler  and  wife  to  The 
New  Jersey  Zinc  Company  bearing  date  November  1,  1854, 
and  recoi-ded  in  said  Clerks  Office  in  Book  R,  4,  of  Deeds 
page  469,  6.  A  Deed  made  bv  Daniel  Haines  Survivino- 
executor  and  Trustee  for  Mrs.  Rebecca  F.  Ross  under  the 
last  will  of  Samuel  Fowler  (the  elder)  deceased,  and  Re- 
becca F.  Ross,  to  The  New  Jei'sey  Zinc  Company,  bearing 
date  October  18,  1859,  and  recorded  in  said  Clerks  Office 
in  Book  Y.  4,  of  deeds  page  39,  7.  A  Deed  made  by  Re- 
becca F.  Ross  to  the  New  Jersey  Zinc  Company,  bearing- 
date  July  6,  1859,  and  recorded  in  said  Clerk's  Office  in 
Book  X.  4.  of  Deeds,  page  142. 

8.  A  Deed  made  bv  Daniel  Haines  Surviving  executor 
and  Trustee  for  Mi-s.  Rebecca  F.  Ross  under  the  hist  will 
of  Samuel  Fowler  (the  elder)  deceased,  and  Rebecca  F. 
Ross  to  Tlie  New  Jersey  Zinc  Company,  bearing  date  De- 
cember 2,  1861  and  recorded  in  said  Clerks  Office  in  Book 
B,  5,  of  Deeds  page  332.  9.  A  Deed  made  by  John  D. 
Lanterman  to  the  New  Jersey  Zinc  Company,  bearing 
date  June  8th  1866,  und  recorded  in  said  Clerks  Office  in 
Book  O,  5,  of  Deeds  page  120.  10.  A.  Deed  made  by 
Samuel  T.  Jones  aiul  William  W.  Campbell,  Ti-ustees  of 
The  Consolidated  Exploring  and  Mining  Conjpany  to  The 
New  Jersey  Exploring  and  Mining  Company,  bearing  date  ..>,v 
April  2,  1849,  and  recorded  in  said  Clerks  Office  in  Book 
I,  4,  of  Deeds  page  253, 

11.  A  Deed  made  by  John  Linn  and  wife  to  The  New 
Jersey  Zinc  ('ompany  bearing  date  April  1.  1860,  and  le- 
corded  in  said  Clerks  Office  in  Book  Z.  4,  of  Deeds  page 
302,  12,  A  Deed  made  by  John  Linn  and  wife  to  The 
New  Jersey  Zinc  Company,  bearing  date  February  1,  1865, 
and  recorded  in  said  Clerks  Office  in  ♦Book  H,  5,  of  Deeds 
page  193. 

13,  A  Deed  made  by  John  Linn  and  Thomas    R.    Linn    u, 
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to  The  Xew  Jersey  Zinc  Cotiipaiiy  bearing  date  October  5, 
1857,  and  reo.orded  in  said  Clerks  Office  in  Book  T.  4, 
of  deeds  page  031  14.  A,  Deed  made  by  the  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company  to  The 
ISew  Jersey  Zinc  Company  bearing  date  March  8,  1852 
and  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds 
page  226,  15,  A  deed  made  by  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  to  The  New 
Jersey    Zinc    Coin))any   beai'ing  date  Marcli  8,  1852,  and 

1 A  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds  pnge 
228,  The  property  conveyed  by  the  hist  two  deeds  abo\'o 
specified  being  the  mines  and  mineriils  on  the  property 
known  as  "Mine  IJill"  in  the  Township  of  Hardiston  in 
said  County  of  Sussex,  Second  The  lands,  tenements,  he- 
reditaments and  real  estate  of  the  said  paities  of  the  iii'st 
part,  situate  in  the  City  of  Newark,  in  the  County  of  Essex 
and  State  of  New  Jersey,  conveyed  to  the  said  parties  of 
the  first  part  by  the  several  deeds  hereinafter  stated,  that  is 
to  say  :     16.  A  deed  made  by  James  A.  Tichonorand  wife 

QQ  to  the  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  May  1,  1850  and  recorded  in  the  Essex  County 
Hegister's  Office,  in  Book  G,  7,  of  Deeds  page  155,  17. 
A  deed  made  by  Christopher  VanEmburgh  and  wife  to 
The  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  April  26,  1850,  and  recorded  in  said  Hegister's 
Office  in  Book  F,  7  of  Deeds  page  308,  18.  A  deed  made 
by  Moses  Baldwin  and  wife  to  The  New  Jersey  Exploring 
and  Mining  Company,  bearing  date  September  20,  1850, 
and    recorded    in    said    Registers    Office    in  Book  N.  7.  of 

30  Deeds  page  232, 

19,  A  deed  made  by  Moses  R.  Ivenig,  Robert  Dod  iind 
Edward  Carter,  Commissioners  to  the  New  Jersey  Exploi- 
ing  and  Mining  Company  bearing  date  January  10,  1851, 
and  recorded  in  said  Registers  Office  in  Book  M,  7,  of 
Deeds  page  528, 

20,  A  deed  made  by  Deborah  A.  Baldwin   widow  of  Al- 
bert Baldwin  deceased  to  The  New  Jersey   Exploi'ing  and 
Mining  Company  bearing  date  January   20,    1851,    and   re 
corded  in  said  Registers  Office  in   Book    M,    7,  of  Deeds 

40  P'^n^  ^^^5     21,   A  deed  made  by   William    T.    Clough  and 
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liave  given,  granted,  baiguiiied,  sold,  'aliened,  eiifeofred, 
conveyed  and  confirmed  and  bj'  these  presents  do  give 
grant,  sell,  alien,  enfeoff  convey  and  confirm  to  the  said 
parties  of  the  second  part  his  heirs  and  assigns  one  nndi- 
vided  linlf  part  of  all  the  zinc  and  otlier  ores  and  niinei'als 
on  or  witiiin  any  of  the  lands  owned  by  Samuel  Fowler 
in  September  a.  d.  183(1,  in  the  County  of  Sussex,  and 
State  of"  New  Jersey,  or  on  or  within  ;iny  lands  and 
premises  before  that  time  sold  and  conveyed  by  said  Samuel 
Fowler  in  said  Countv  of  Sussex  from  and  out  of  which 
he  have  reserved  the  mines  and  minerals  together  with  full 
and  entire  right  and  priviles'e  of  mining  and  other  j-ights 
as  specified  and  set  forth  in  the  deed  of  Geoi'ge  H.  JMcCar- 
ter  to  Oakes  Ames  dated  November  16th,  1842,  and  )-e- 
corded  with  said  Sussex  County  Deeds  in  Book  A-4,  page 
528,  to  543,  it  being  my  intention  to  convey  one  equal  and 
nndivided  half  part  of  all  said  ores  and  minerals  excepting 
iron  oi'es  when  uncombined  with  zinc  and  other  metals  one 
equal  and  undivided  half  part  of  all  the  zinc  and  zinc  ores 
and  all  other  ores  of  which  zinc  is  the  principal  v;ilue  on 
and  within  all  the  lands  which  were  conveyed  to  me  the 
said  Cjn-us  Alger  by  Oakes  Ames  by  deed  dated  February 
15tli,  1845,  and  recorded  with  said  Sussex  Deeds,  Book  E 
-4,  page  86  &,  87. 

To  have  and  to  hohl  the  one  equal  undivided  half  pai't 
of  said  ores  and  minerals  with  the  riglits  and  privileges 
hereinbefore  specified,  reference  to  which  said  Fowler  his 
heirs  and  assigns  forever  and  (\vi'us  Alger  doth  covenant 
and  declare  to  and  with  the  said  Fowler  his  heirs  and 
assigns  that  he  said  Alger  hath  nctt  any  time  heretofore 
made  committed  or  suffered  any  thing  whatsoever  whei'ebv 
the  said  one  equal  undivided  half  part  of  said  premit-es 
hereby  conveyed  oi-  intended  to  be  conveyed  or  any  them 
any  part  thereof  is  are  or  can  shall  or  may  be  impeached  or 
incumbered  in  title,  charge,  estate,  oi- otherwise,  howsoevei-, 
and  the  said  Cyrus  Alger  for  himself  his  heirs  executors  and 
administrators  doth  herebj'  covenant  with  the  said  Sainnel 
Fowler  his  heii's  and  assigns  that  he  is  lawfully  seized  of 
the  above  granted  jn'cmises  that  they  are  free  fi'om  all  in- 
cumbrances that  he  has  good  i-ight  to  sell   and   convev   the   4.A 
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same  to  said  Siunnel  Fowlur,  his  heirs  and  assigns  as  afore- 
said and  that  he  will,  and  his  heirs,  executors  and  admin- 
istrators shall  warrant  and  defend  the  same  the  said  Samuel 
Fowler  his  heirs  and  assigns  forever  against  the  lawful 
claims  and  demands  of  all  persons, 

111  Witness  Whereof  the  said  parties  of  the  first  p:irt 
have  hereunto  set  their  hand  and  seals  the  day  and  year 
first  above  written. 

Cyrus  Alger  [l.  s.] 

10  Mary  Otis  Alger     [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of 

Ben  J.  II.  CuRRiE, 

F.    Alger. 

State  of  Massachusetts,         | 
County  of  Suffolk,  to  wit.    j 

On  the  tirst  day  of  November,  in  the  year  eighteen 
hundred  and  forty  nine,  before  me  a  commissioner  in  ami 
Massachusetts,  appointed  by  the  Governor  of  the  State  of 

20  New  Jersey,  to  take  the  acknowledgement  and  proof  of 
deeds  and  other  instruments  under  seal  and  to  administer 
the  above  named  Cyrus  Alger  and  Mary  O.  Alger,  his 
wife,  known  to  me  to  be  the  persons  described  in  and  who 
executed  the  foregoing  deed  and  then  severally  acknowl- 
edged after  I  have  make  knov.m  to  them  the  contejits  of 
said  deed  that  they  have  executed  the  same  as  their  free 
act  and  deed,  and  the  said  Mary  O.  on  a  private  examina- 
tion apart  from  her  husband  acknowledged  that  she  signed, 
sealed  and  delivered  said  deed   voluntary  of  her  own   ae- 

30  cord  and  without  any  fear  threats  or  compulsion  of  her 
said  husband,  given  under  my  hand  and  seal  of  ofhce  as 
commissioner  as  aforesaid. 

BeN.T.    II.    CuRRIE,       [l.    S.] 

Received  and  liecorded  November  9th,  1849. 

Smith,   Clerk. 

I    do    herel)y    certify    that  the  above  is  a  true  copy  of  a 
deed  made  by  Cyrus  Alger  &  AA^ife  to  Samuel  Fowler  and 
Recorded    in  Book    I  4   Page   4-34   <fec  on    tlie   9   (hiy   of 
M\   Nov.  1849  as  the  same  remains  <.f  Kecrd  in  My  Office. 
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III  Witness  Whereof  I  have  hereunto  Set  M}-    hand   and 
[seal]     Official  Seal  this  7  day  of  May  a  d  1890. 

Chas   W.  Shaw   Clk. 


Exhibit  P  No.   7. 
[Offered  and  admitted  on  pages  7,  8  of  Case.] 

Deed,  Samuel  Fowlei- A:  wife  To  The  Sussex  Zinc  &  Copper 
JVlinino-  and  Mannfacturino-  Co.     Dated  Marcli  10,  1848. 
AcUd.  March  15,  18-1:8,  before  Richard    Goodnicin.     Re-  j^q 
corded  Sept.  5,  18-48,  Book  H  4,  page  559,  in  the  f(tlh)w- 
ing  words. 

"  This  Indenture  made  this  tenth  day  of  March  in  the 
year  1848,  Between  Samuel  Fowler  and  Henrietta  L 
Fowler  his  wife,  of  Fort  Jervis"  Orange  County  State  of 
l^ew  York  of  the  iirst  part  and  the  Sussex  Zink  and  Cop- 
per mining  and  Manufacturing  Compauy  of  the  second 
part,  Witnesseth,  that  the  said  party  of  the  first  pai-t  for 
and  in  consideration  of  Twenty  Thousand  Shares  of  the 
Capital  Stock  of  said  Company  the  receipt  of  whicli  is  20 
hereby  acknowledged  hath  bargained  soled  aliened  tians- 
fered  and  conveyed  and  by  these  presents  do  bai-gain  sell 
alien  transfer  and  convey  unto  the  said  parties  of  the  second 
part  and  theirsuccessor  or  successors  All  tlie  Ziidc,  Copper, 
Lead,  Silver  and  Gold  ores,  and  also  all  other  metals  or 
ores  containing  njetals  except  the  metal  or  ore  called 
Franklinite  and  Ii'on  ores  when  it  exists  separate  from  the 
Zink  Existing  found  or  tt)  be  found  on  that  certain  farm 
piece  or  parcel  of  land  now  being  in  the  possession  and 
ownership  of  the  said  parties  of  tlie  first  part  situate  Iving  30 
and  being  in  the  Township  of  Hardyston  in  the  County  of 
Sussex  S-tate  of  New  Jersey,  Bounded  as  follows  and  con- 
sisting of  Several  Contiguous  tracts,  First  the  Mine  Hill 
farm  consisting  of  93  16-1<  0  Acres.  Beginning  at  a  red  oak 
tree  on  the  North  east  of  the  Wallkill  running  thence  first 
North  26°  East  24  Chains,  Thence  second  North  63°  East 
21,  Chains  80  links.  Thence  Third  South  22  Chains  and 
fifty  links.  Thence  fourth  South  28°  West  3i»  Chains  and 
20  links— Thence  fifth  South  73°  West  15  cliains,  Thence 
Sixth  Noi-th  9°  East  12  Chains.      Thence  Seventli   North   4.(j 
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20°  West  11  Chains  to  the  j)hice  of  ]->eg-iiniing,  also  aiiotlior 
lot  Beo-iiiiiiiio;  at  a  white  oak  North  East  of  the  "VVallkill 
where  the  tifth  line  of  the  lirst  above  described  tract  crosses 
the  Wallkill  above  the  fnniace  running  thence  South  36° 
East  15  Chains  thence  South  73°  West  7  chains  40  links 
thence  North  36°  West  15  chains  thence  North  73°  East  7 
chains  40  links  to  the  place  of  Beginning  Containing  10)^ 
acres  also  another  tract  called  the  Scott  Earni  bounded  by 
lands    of    Obadiah    Pullet    Stephen    Scott  Samuel  Fovi'ler 

<rw  their  heirs  of  Noah  Hammond  lands  now  owned  by  John 
Fowler  and  Oaks  Ames  Containing  98  acres  more  or  less 
being  the  same  farm  that  Geoi'ge  Dolloii  administ)'atoi-  of 
Matthew  Scott  conveyed  to  Dr  Samuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel,  also  another 
tract  bounded  as  follows  Situate  near,  the  Franklin  Stone 
meetine:  house  Beo-inuing  at  the  most  North  westei'lv  corner 
of  binds  belonging  to  the  heirs  of  Noah  llanmujiid  de- 
ceased running  from  thence  North  40°  30'  West  1  chai-ns 
20  links  thence  North   52°  East   7  chains   50  links   South 

f  Q  67°  East  5  chains  50  links  South  23°  30'  West  8  chains  10 
links,  South  80°  45'  West  3  chains  14  links  North  40°  30' 
West  5  Chains  87  links  to  the  ])lace  of  Beginning,  Contain- 
ing 6^  excepting  33-100  of  :m  acre  heretofore  conveys  by- 
Spencer  Scott  to  the  trustees  of  the  Franklin  chui'ch  being 
the  Same  premises  conveyed  by  Benjamin  Scott  and  wife 
to  Dr.  Samuel  Fowler — 23  Feby  1841,  also  a  tract  of  land 
consisting  of  40  acres  heretofore  set  off  under  the  division 
of  the  lauds  under  the  Will  of  Dr  Samuel  Fowler  deceased 
from  the  East  end  of   his  mountain   land  adjacent   to   the 

Of)  lands  of  Israel.  Munson  deceased  and  Samuel  Tuttle  and 
land  which  the  said  Dr  Fowler  deceased  sold  to  the 
Franklin  Manufacturing  Company  in  his  life  time  To- 
*retber  with  full  and  absolute  liberty  license  poM'er  and 
authority  to  and  for  the  said  jiarties  of  the  Second  part 
their  Successors  agents  workmen  and  sirvant  to  open  dig 
siidv  blast  or  make  a  pit  or  pits  shafts  levels  drains  and 
troughs  and  to  search  for  get  and  take  up  work  win  and 
di"-  all  sorts  of  mines  and  minerals  veins  or  rem  of  Ziidc 
Copper  lead  silver  Gold  and  all  other  ores    or    mettals    ex- 

40  cept  the  Franklinite  and  Iron  ores    as    aforesaid   Together 
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also    with    fall    fi-ee    absolute    liberty    license    power   iiiid 
authority  to  to  cut  and  make  water  courses   drains  puddles 
and    Ijingsteads   for  washing  cleansing   nnd    keeping   said 
ores  and  waters  to   wash   the  said  ore  and    all   other  uses 
about  the  said  mines  or  works  and  also   places  called   pud- 
dles in  which  the  said  ore  may  be  from  time   to  time  con- 
veniently washed  and  drysed  with  free  ingress  egress  and 
regress  unto  and  uj)on  the  said    premises  for   the    purpose 
afore  Said  with   Carts   horses   and   carriages   or  otherwise 
to  carry  the  same  ores  or  metals  and  to  bring  and  cni-ry  all   -iq 
other  materials  and    necessai-y   carriages  to   and  from   the 
said  mines  holes  and  pits  with  right  of  erecting  such  build- 
ings and  machinery  as  may   be  necessary   for  the   digging 
raising  and  rendering  said  mettals  or  minerals  but  for  no 
other    purpose    whatsoever    Subject    to  all  damages  to  the 
arable  surface  of  the  soil  or  the  buildings   fences  and   sul)- 
stances  thereof  to  the  owner  thereof,  To  have  and  To  hold 
in  fee  siuAple  or  in  absolute  ownership  all   and   every    the 
Zink    Copper  Lead  Silver  Gold  and  other  metals  and  ores 
excepting    the    ore    called    Franklinite  where  it  exists  in  a  n,\ 
Separate    distinct  State  from  the  Zink  which  shall  be  found 
or    gotten    in    uiidei-    or    upon    every   or  any   of   the    said 
ground  or  premises  before  described  unto  the  said  parly  of 
the    second    part.     And    the  said    party   of    the  first   j);ii't 
covenents  gi:ints  and  agrees  to  ;uid  with  the  st.id    party  of 
the  second  jiai't  that  the  said  party  of  the  second  part  shall 
and  may  at  all  times  hereafter  peaceably  and   quietly  have 
hold    use    occupy    possess   and    enjoy    the    above   granted 
metals  or  minerals  and  every  pai't  and  parcel    thej'eof  with 
the  appurtenances  witiiout  an}'  let  suit  trouble  molestation  o^) 
eviction    or    disturbance  of  the  said  party  of  the  first  part 
his  heirs  or  assigns  or  any  other  person  or  persons  lawfnllv 
claiming  or  to  claim  the  same  bv  or  throuo^h  him   or  them. 
And  tiiat  tiie  same  now  are  free  clear    discharged    and   un- 
incumbred  of  and  from  all  former  and  other  Grants   titles 
charges  estates  judgments  taxes   assessments   and    incum- 
brances of  what  nature  or  kind  soever. 

And  the  said  party  of  tlie  first  part  his  heirs  and  assio-us 
the  above  described  and  hereby  granted  and  released  prem- 
ises and  every  part  and    pai'cel   thereof   with   the  a])purte-  40 
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iKiTices  unto  tlio  said  })arty  of  the  second  part  against  tlie 
party  of  the  lirst  part  and  his  heirs  and  against  all  and 
every  person  and  persons  whomsoever  lawfnllj'  claiming  or 
to  claim  the  same  by  or  through  him  or  them  Shall  and 
will  Warrant  and  by  these  presents  forever  defend 

In  witness  whereof  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
aforesaid, 

Saml  Fowler  [l.  s.] 

Henrietta  L  Foavler     [l.  s.] 
J.  Elnatuan  Smith         [l.  s.] 

Prest. 

In  the  nineteenth  line  fi'oni  the    top    of    first    page    the 

words  "  The  Zink  "  being  fii'st  interlined  over  the   erasure 

of  "  other  ores  or  metals  "  and  the  words   the   Zink  on  the 

fifth  page  first  interlined   over    the    words    ei-ased    "other 

ores  "  in  presence  of 

Willis  Hall 

State  of  New  York  City  &  County  of  New  York  .s.s'. 
On  the  15th  day  of  March  a.  d.  1848  before  me  Richard 
Goodman  Commissiener  for  New  Jersey  personally  came 
Samuel  Fowler  &  Henrietta  L  his  wife  who  I  am  satisfied 
are  the  irrantors  mentioned  and  described  in  the  within 
deed  to  whom  I  first  made  known  the  Contents  thei-eof 
and  they  thereupt)n  acknowledged  to  me  that  they  Signed 
sealed  &  Delivered  the  same  as  their  voluntary  act  and 
deed,  and  the  said  Henrietta  L  being  by  me  ])iivately  ex- 
amined, separate  and  apart  from  her  husband  acknowledged 
to  me  that  she  signed  sealed  and  delivered  the  same  as  her 
voluntary  act  and  deed  freely  without  any  fear  thi-eats  or 
compulsion  of  her  said  liusband,  at  the  same  time  person- 
ally appeared  before  me  J  Ehiathan  Smith  President  of  the 
Sussex  Zink  &  Copper  mining  &  Manufacturing  Com- 
pany the  Grantees  in  the  foregoing  Deed  named  (k  T 
havino-  made  known  to  him  the  contents  made  hiown  to 
him  the  contents  thereof  lie  acknowledged  to  me  tiiereby 
the  order  &  authority  of  the  President  &  directors  of  Said 
Company  he  had  siirued  liis  name  to  the  said  deed,  by  like 
40  authority  the  Common  seal  of  said  Company    was  thereto 
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affixed  &  tlie,  said  deed  delivered    as  tlie   voliiiitaiT   act   & 

deed  of  said  Coinpaiiy. 

Richard  Goodman 

Com.  for  Nevj  Jersey 
Received  and  Recorded  September  5th  1848. 

State  of  New  Jersey  ) 

Sussex  County  Clerk's  Office    f 

I,  George  H.  Neldeu  Clerk  of  the  County  and  State  10 
aforesaid,  and  of  the  several  Courts  of  record  thereof  do 
hereby  certify  that  the  above  and  foregoing  is  a  full,  true 
and  correct  copy  of  a  Deed  made  by  Samuel  Fowlei-  and 
Henrietta  L.  his  wife,  To  the  Sussex  Zink  &  Copper  min- 
ing &  manufacturing  Company  as  recorded  in  Sussex 
County  Clerk's  office  in  Book  H.  4  of  Deeds  page  559  &c 
as  the  same  remains  of  record  in  my  office. 

In  witness  whereof  I  have   hereunto   set    my    hand  and 
affixed  my  official  seal  this  22nd  day  of  January. 

[l.  s.]    a.  d.  1878.  '  20 

Geo.  II.  Nelden 

Clerh 


Exhibit  P  No.  8. 

[Offered  and  admitted  on  page  9  of  Case,] 
Deed  of  franklinite.     Samuel    Fowler  &  wife  to  The  Suf 
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sex  Zinc  &  Copper  Mining  &  Manufacturing  Co.  Dated 
March  10,  1848.  Ackd.  March  15,  1848,  before  Richd. 
Goodman.  Recorded  Sept.  5,  1848,  Book  H  4,  page  557. 
Cons.  $1.  &c. 

This  Indenture  made  this  tenth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty 
eight. 

By  and  Between  Samuel  Fowler  of  Port  Jervis  Oranoe 
County  state  of  Xew  York  and  Ilenretta  L.  his  wife  of 
the  first  part 

And  the  Sussex  Zinc  and  Copper  Mining  and  Manufac-  40 
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turiiio-  Company  an  incorporated  Company  of  tlie  state  of 
New  Jerse_y  of  the  second  ])art 

Witnessetli  that  the  said  parties  of  the  first  part  for  and 
in  con  consideration  of  One  dolhir  to  them  in  hand  paid  tlie 
receipt  whereof  is  hereby  acknowledged  and  for  divers  other 
ji'ood  and  valuable  considerations  them  thereunto  movino- 
have  given  granted  demised  sold  and  conveyed  and  by  these 
presents  do  give  grant  demise  sell  and  convey  unto  the 
said  party  of  the  second  part  All  the  metal  mineral  or  Ii-oii 

iQ  ore  usually  known  and  designated  by  the  name  of  Fi'ank- 
linite  found  or  to  be  found  on  upon  or  in  a  certain  tract  of 
land  described  as  follows  situate  lying  and  being  in  the 
township  of  llardyston  Sussex  County  State  of  New  Jer- 
sey near  the  Franklin  Stone  Meeting  house  bounded  as 
follows 

Beginning  at  the  most  Northwesterly  corner  of  lauds 
belonging  to  the  heirs  of  Noah  Hammond  deceased  iiin- 
ning  from  thence  North  forty  degrees  thirty  minutes  west 
one  chain  and  twenty  links  thence  North  iifty  two  degrees 

20  East  seven  chains  fifty  links  and  thence  running  upon  the 
same  course  to  the  extreme  boundary  of  the  land  of  the 
parties  of  the  first  part  thence  running  south  sixty  seven 
degrees  east  five  chains  fifty  links  thence  tJience  I'unning 
south  twenty  three  degi'ees  thiity  minutes  West  until  it 
strikes  the  fourth  corner  "  of  of  n  six  acre  lot  conveved  bv 
Benjamin  Scott  to  Doctor  Samuel  F'owier  now  deceased 
and  which  lot  Containing  six  acres  more  or  less  is  a  ])art  of 
the  survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  Course  eight  chains  and   ten   liid\S 

30  thence  south  eighty  degrees  forty  five  minutes  West  tliree 
chains  and  fourteen  links  thence  North  forty  degrees  and 
thirty  seconds  West  five  chains  and  eighty  seven  Hides  to 
the  place  of  Beginning  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  the  said 
party  of  tlie  second  part  its  agents  workmen  and  seiwants 
to  open  dig  sink  blast  make  a  pit  or  pits  shafts  levels  drains 
and  soughs  and  to  send  for  git  and  take  up  woi'k  win  &: 
dig  all  the  ore  aforesaid  minerals  or  metals  known  and 
desio'nated   as  Franklinite  together  also  with  full  f ree  abso- 

40  lute  liberty  license  power  to  cut  and  make  water  courses 
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drains  buddies  and  briiiiij  steads  for  washing-  cleiiiiinii'  and 
keeping  said  ores  and  watei"  to  work  the  said  oi'e  and  all 
other  uses  about  the  stiid  mines  or  works  and  also  phices 
called  buddies  in  which  the  said  ore  nniy  be  fi'om  time  to 
time  conveniently  Washed  and  dressed  with  free  ingi-ess 
regress  egress  into  and  upon  the  said  premsses  for  the  ])nr- 
poses  aforesaid  with  c;irts  horses  and  carriages  or  otherwise 
to  c:irrv  the  said  ore  or  metal  and  to  bi'ing  and  convey 
all  other  materials  and  necessary  Carriages  to  and  fi-om  the 
said  mines  holes  and  pits  with  the  right  of  erecting  such  iq 
buildino'  and  machinerv  as  may  be  necessarv  for  thedia'Sfiuo:; 
raising  and  removing  the  ore  metal  or  mineral  afoi'esaid 
but  for  no  other  purpose  whatsoever  subject  to  all  Damage 
to  the  areable  surface  of  the  soil  or  to  the  buildino-s  fences 
and  structures  thereon  to  the  owner  thei-eof  To  Have  and 
to  Hold  in  fee  simple  or  absolute  ownership  all  the  said 
ore  mineral  or  metal  called  Franklinite  which  shall  be 
found  in  under  or  upon  every  or  any  of  the  said  ground  ov 
premises  before  described  unto  the  said  party  of  the  second 
part  and  the  said  ])arty  of  the  first  pai't  the  above  dc-  20 
scribed  and  hereby  granted  and  released  premises  and 
every  part  and  parcel  thereof  with  the  appurtenances  unto 
the  said  party  of  the  second  part  against  ths  said  parties  of 
the  first  part  their  heirs  and  all  and  every  pei'son  or  persons 
whatsoever  lawfully  claiming  or  to  claim  the  same  by 
through  or  under  them  shall  &  will  Warrant  and  by  tiiese 
presents  forever  Defend 

In  Witness  Whereof,  the  parties  to  these  presents  have 
hereto  set  their  hands  and  seals  the  day  and  date  above 
wi'itten,  30 

Saml  Fowleb  [l.  s.] 

Henrietta    L.  Fowler     [l.  s.] 

In  the  presence  of 

Willis   Hall 

[l.  s.]  J   Elnathan  Smith  I^re,^/ 

State  of  Xew  York  City  &  County  of  New  York,  ss. 
On  this  15th  day  of  March  a.  d.  1848,  before  me  Richard 
Goodman,  Commissioner  of  New  Jersey  personally  ap- 
peared Samuel  Fowler  and    Henrietta   L.  his    wife    who   I    ^a 
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;mi  satisfied  are  the  granters  mentioned  &  described  in  tlie 
within  Deed  to  vvlioni  I  first  made  known  the  contents 
thereof  and  they  thereupon  acknowledged  to  me  that  thej 
sio-ned  sealed  and  delivered  the  same  iis  their  voluntary  act 
and  deed  and  the  said  Henrietta  L.  being  by  me  privatelj- 
examined  separate  &  apart  from  her  said  husband  ac- 
knowledged to  me  that  she  signed  sealed  &  delivered  the 
same  as  her  voluntary  act  and  deed  freely  without  any  a7iy 
fear  threats  or  compulsion  of  her  said  husband  At  the 
iA  same  time  personally  appeared  before  me  J.  Elnathan  Smith 
the  President  of  the  Sussex  Zinc  &  Copper  mining  :ind 
Manufncturing  Company  the  gi-antee  in  said  deed  named 
&  1  havinir  first  made  known  to  him  the  contents  thereof 
he  acknowledged  to  me  that  by  the  order  and  authority  of 
the  President  &  directors  of  said  Company  he  had  signed 
his  name  to  said  deed  &  l)y  like  authority  the  Common  seal 
of  said  Company  was  thereto  affixed  and  the  «<7m  Deliv- 
ered as  the  voluntary  act  of  said  Company. 

liioHD  Goodman 
^^  Comr for  Ne%o  Jei'sey 

Received  and  Recorded  September  5th  1848 

Exd.  Smith  Clerk . 

State  of  New  Jersey    ] 
Sussex  County  f  ' 

I  John  11.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  hei'eby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  Samuel  Fowler  and  wife 
To  The  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company,  and  recorded  in  Sussex  County  Clerk's  office 
in  Book  H.  4  of  Deeds  on  page  557  &c.  As  the  same  re 
mains  on  record  in  this  office. 

In   witness   Whereof,   I   have  hereunto  set  my  hand  and 
affixed  my  official  seal  this  27th  day  of  April,  a. 

[l.  s.]    d.  1883. 

John  H.  Nelden 

Clerl. 
40 
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Exhibit   P   No.  9. 

[Offered  and  admitted  on  page  (j  of  Case.] 

Deed  of  confirmation,  Sauinel  Fowler  &  wife  to  the  Sus- 
sex Zinc  &  Copper  Minin<>;  tfe  Manufacturing  Co.  Dated 
March  (bhink)  1841).  Ackd.  May  26,  1849  by  Samuel 
Fowler  before  Martin  Ryei'son.  Recorded  same  day, 
Book  I  4,  page  310.  Acknowledged  by  Henrietta 
January  7,  1850.  Acknowledgment  recorded  Oct.  27, 
1856,  as  follows. 
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This    Indenture,    of  Confirmation  and   of  Bargain  and 

Sale  made  this day  of  March  in  the  year  of  Our  Lord 

One  Thousand  Eight  Hundred  and  Forty  nine 

Between  Samuel  Fowler  of  Port  Jervis  Orange  County 
State  of  New  Yoi'k  and  Henrietta  L.  his  wife  of  the  Fii'st 
Part. 

And  The  Sussex  Zinc  and  Copper  Mining  and  Manufac- 
turing Company  an  incorporated  Company  of  the  State  of 
1^1  ew  Jersey  of  the  Second  Part. 

Witnesseth  that  wliereas  iieretofore  to  wit  on  the  tenth 
day  of  March  in  the  year  of  Our  Lord  One  Thousajid 
Eiirlit  Hundred  and  Forty  eight  a  certain  Indenture  was 
made  and  entered  into  between  the  said  parties  of  the  first 
part  and  the  said  parties  of  the  second  part  which  said  In- 
denture is  in  the  words  and  figui'es  following  to  wit.  "  This 
Indenture  made  this  tenth  day  of  Mai'ch  in  the  year  1848, 
Between  '•  Samuel  Fowler  and  Henrietta  L.  Fowler  his  wife 
of  Port  Jervis  Orange  County  State  of  New  York  of  the 
first  part  and  tlie  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company  of  the  second  part.  o^^ 

Witnesseth  that  the  said  party  of  tlie  first  pail  for  and 
in  consideration  of  twenty  thousand  shares  of  the  Capital 
Stock  of  the  said  Company  the  receipt  of  wliich  is  hereby 
acknowledged  hath  bargained  sold  aliened  transfei'ed  and 
conveyed  and  b}'  these  presents  do  bargain  sell  alien  trans- 
fer and  convey  unto  the  said  parties  of  the  second  part  and 
their  successors  or  successors  all  the  zinc  copper  lead  silver 
and  gold  ores  and  also  all  other  metals  or  ores  containing- 
metals  except  the  niet;d  or  ore  called  Fraid^linite  and  iron 
ores  where  it  exist  separate  from  the  zinc  existing  found  or   40 
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to  bo  found  (»n  that  cei'tain  fanii  piece  or  parcel  of  land 
now  beino-  in  the  possession  and  ownership  of  the  said  par- 
ties of  the  first  part  situate  lying  and  being  in  the  Town- 
ship of  Ilardyston  in  the  County  of  Sussex  State  of  New- 
sev,  bounded  as  follows  and  consisting  of  several  contiij- 
nous  tracts 

(1)  tiie  Mine  hill  farm  consisting  of  93  16-100  Acres 
Beginning  at  a  red  oak  tree  on    the   north    east    of  the 
Wall  kill   running  thence  first  North    26°    East    24  chains 

j^Q  thence  (2)  North  63°  East  21  chains  80  links  thence  (3) 
South  22  chains  and  50  links  thence  (4)  South  28°  West 
30  chains  and  20  links  thence  (5)  Soutli  73°  West  15 
chains  thence  (6)  North  9°  East  12  chains  thence  (7)  North 
20°  West  11  chains  to  the  place  of  beginning  also  another 
lot  Beginning  at  a  white  oak  north  east  of  the  Wallkill 
where  the  fifth  line  of  the  first  above  described  ti'act  crosses 
the  Wallkill  above  tlie  furnace  running  tlience  South  36° 
East  15  chains  thence  South  73"^  West  7  chains  40  links 
thence  North  36°  West  15  cliains  thence   North  73°  East 

or,  7  chains  40  links  to  the  place  of  l>eginning  Containing  10^ 
Acres  Also  an  other  tract  called  the  Scott  farm  bounded 
by  lands  of  Obadiah  Pettet,  Stephen  Scott  Samuel  Fowler 
the  heirs  of  Noah  Hammond  lands  now  owned  by  John 
Fowler  and  Oakes  Ames  Containing  98  Acres  rn6i'e  or  less 
being  the  same  farm  that  George  Doland  Administrator  of 
Matthew  Scott  conveyed  to  Dr.  Samuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel  Also  an  other 
tract  Bounded  as  follows  situate  near  the  Franklin  stone 
meetiuir  house,  Beijinninii'  ;it  the  most  north  westerly  coi- 

oA  ner  of  lands  belonging  to  the  lieirs  of  Noah  Hammond  de- 
ceased running  from  thence  North  40°  30'  West  1  chain 
20  Unks  thence  North  52°  East  7  chains  50  links  South 
67°  East  5  chains  50  links  South  23°  36'  West  8  chains  10 
links  South  80°  45'  West  3  ciiains  14  links  North  40° 
30'  West  5  chains  87  links  to  the  place  of  beginning  Con- 
taining 6^4  excepting  33-100  of  an  acre  heretofore  conveyed 
bv  Spencer  Scott  to  the  trustees  of  the  Franklin  Church 
being  the  same  premises  conveyed  by  Benjamin  Scott  and 
wife  to  Dr.  Samuel  Fowler  23  Feby  1841.     Also  a  tract  of 

4(j  land  consisting  of  40  Acres  heretofore  set  olf  under  the  di- 
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vision  of  the  lands  nnder  the  Will  of  Dr.  Samuel  Fowler 
deceased  from  the  Ciist  end  of  his  mountain  hind  adjacent 
to  the  lands  of  Israel  Munson  decensed  and  Samuel  Tuttle 
iind  land  which  the  said  Dr.  Fowler  deceased  sold  to  the 
Franklin  Manufacturing  Company  in  his  life  time  To- 
gether with  full  :ind  absolute  liberty  license  power  and 
authority  to  and  for  the  said  parties  of  the  second  )iait 
their  successors  agents  workmen  and  servants  to  open  dig- 
sink  blast  or  tmik  a  pit  or  pits  shafts  levels  drains  and 
sloughs  and  to  search  for  get  and  take  up  work  mine  and  iq 
dig  all  sorts  of  mines  and  minerals  veins  or  vein  of  zinc 
coper  lead  silver  gold  and  all  other  ores  metals  excepting 
the  Franklinite  and  Iron  ore  as  aforesaid  Together  also 
with  full  free  absolute  liberty  license  power  and  authority 
to  cut  and  make  water  courses  drains  puddles  and  being 
steuds  for  washing  cleansing  and  keeping  said  ores  and 
water  to  wash  the  said  oi'es  and  all  other  uses  about  the  said 
mines  or  works  and  also  places  called  puddles  in  wliicli  the 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  fi'ee  ingress  egress  and  regress  into  and  on 
upon  the  Siud  premises  for  the  pui-pose  aforesaid  with  carts 
horses  and  carriages  or  otliei*  wise  to  carry  the  same  ores  or 
metals  and  bring  and  carij  all  other  materials  and  neces- 
sary cariages  to  and  from  the  said  mines  holes  and  pits 
with  right  of  erecting  such  buildings  and  machinery  as 
may  be  necessary  for  the  dio-ino-  raising  and  renderincr  said 
metals  or  minerals  but  for  no  other  purpose  whatsoever 
subject  to  all  damages  to  the  arable  surface  of  the  soil  or  to 
the  buildings  fences  and  sti-uctures  thei'eof  to  the  owner 
thereof.  To  Have  and  to  Hold  in  fee  simple  or  in  absolute  qq 
ownership  all  and  every  the  zinc  copper  lead  silver  gold 
and  other  metals  and  ores  excepting  the  ore  called  Fi-;ink- 
linite  where  it  exists  in  a  separate  distinct  state  from  the 
zinc  which  shall  be  found  or  gotten  in  under  or  upon  every 
or  any  of  the  said  ground  oi"  premises  before  desci-ibed 
urtto  the  said  party  of  the  second  part  and  the  said  party  of 
the  first  part  covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part  that  the  said  party  of  the  second 
part  shall  and  may  at  all  times  hereinafter  peaceal)ly  and 
quietly  have  hold  use  occupy  possess  and  enjoy   the   above    aq 
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granted  metals  and  minerals  and  every  part  and  parcel 
thereof  with  the  appurtenances  without  any  let  suit  trouble 
ra  )lestatiou  eviction  or  disturbance  of  the  said  party  of  the 
first  part  his  heirs  or  assigns  or  of  any  other  person  or  per- 
sons lawfully  claiming  or  to  claim  the  same  by  through  him 
or  them  and  that  the  same  now  are  free  clear  discharged 
and  unencumbered  of  and  from  all  former  and  other  grants 
titles  charges  estates  judgments  taxes  assessments  and  en- 
cumbrances   of   what   nature    or    kind  soever  and  the  said 

10  party  of  the  first  part  his  heirs  and  assigns  the  above  de- 
scribed and  hereby  granted  and  released  premises  and 
every  part  and  parcel  thereof  with  the  appurtenances  unto 
the  said  party  of  the  second  part  against  the  party  of  the 
first  part  and  his  heirs  and  against  all  and  every  person  and 
persons  whatsoever  lawfully  claiming  or  to  claim  the  same 
by  or  through  him  or  them  shall  and  will  Warrant  and  by 
these  presents  forover  defend.  In  Witness  Whereof  the 
parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  aforesaid. 

20  Samuel  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I 
Elnatham  Smith  Prest  (l.  s.)  of  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Con.pany)  In  pi-esence  of 
"Willis  Hall.  And  Whereas  on  the  day  of  the  diite  of  the 
above  recited  Indenture  the  said  parties  made  and  entered 
into  a  certain  other  indenture  wiiich  said  Indentui'e  is  in 
the  words  and  figures  following  to  Wit.  This  Indenture 
made  this  tenth  day  of  March  in  the  Year  of  Our  Lord 
One  Thousand  Eigiit  Hundred  and  forty  eight  by  and  be- 
tween Samuel  Fowler  of  Port  Jervis  Orange  County  State 

uQ  of  New  York  and  Henrietta  L.  his  wife  of  the  first  part 
and  the  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ino-  Company  an  Incorporated  Company  of  the  State  of 
Nersey  of  the  second  part 

Witnesseth  that  the  said  parties  of  the  first  part  for  and 
in  consideration  of  One  Dollar  to  them  in  hand  paid  the 
receipt  whereof  is  hereby  acknowledged  and  for  divers 
other  good  and  valuable  considerations  them  thereunto 
moving  have  given  granted  demised  sold  and  conveyed 
and  by  these  presents  do   give  grant  demise  sell  and  con- 

AQ  vey  unto  the  said  party  of   the   second  part  All  the    metal 
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mineral  or  Iron  ore  usually  known  and  designated  by  tlie 
name  of  Franklinite  found  or  to  to  be  found  on  upon  or 
in  a  certain  ti'act  of  land  described  as  follows  situate  lying 
and  being  in  the  Township  of  Hardyston  Sussex  County 
State  of  New  Jersey  near  the  Franklin  stone  Meeting  house 
bounded  as  follows  Beginning  at  the  most  north  westerly 
corner  of  land  belonging  to  the  heirs  of  Noah  Hammond 
deceased  running  from  thence  North  forty  degrees' thii'ty 
minutes  West  one  chain  and  twenty  links  thence  North 
fifty  two  degrees  East  seven  chains  fifty  links  and  thence  iq 
running  upon  the  same  course  to  the  extreme  boundary  of 
the  parties  of  the  first  part  thence  running  South  sixty 
seven  degrees  East  live  chains  fifty  links  thence  running 
Soutli  twenty  three  degrees  thirty  minutes  West  until  it 
strikes  the  fourth  corner  of  a  six  acre  lot  conveyed  by 
Benjamin  Scott  to  Dr.  Samuel  Fowler  now  deceased  and 
which  lot  containing  Six  acres  n)ore  or  less  is  a  part  of 
the  survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  course  eight  chains  and  ten  links 
thence  South  eighty  degrees  forty  five  minutes  West  three  OQ 
chains  and  fourteen  links  thence  Noith  forty  degiees  and 
thirty  seconds  West  five  chains  and  eight}'  seven  links  to 
the  place  of  beginning  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  the  said 
party  of  the  second  part  its  agents  woi-kmen  and  servants 
to  open  dig  sink  blast  make  a  hit  or  hits  shafts  levels 
drains  and  sloughs  and  to  search  for  get  and  take  up  work 
mine  and  dig  all  the  ore  aforesaid  minerals  and  metals 
known  and  designated  as  Franklinite  Together  also  with 
full  free  absolute  liberty  license  power  and  authority  to  cut  30 
and  make  water  courses  drains  huddles  and  bingsteads  for 
washing  cleansing  and  keeping  said  ores  and  water  to  wash 
the  said  ores  and  all  other  uses  about  the  said  mines  or 
works  and  also  places  called  buddies  in  which  the  said  ore 
may  be  from  time  to  time  conveniently  washed  and  dressed 
with  free  ingress  egress  and  regress  into  and  upon  the  said 
premises  for  the  purposes  aforesaid  with  carts  horses  and 
carriages  or  otherwise  to  carry  the  said  ore  or  metal  and  to 
bring  and  convey  all  other  materials  and  necessary  carriao-es 
to  and  from  the  said  mines  holes  and  pits  with  the  right  of  40 
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ei'rectino-  such  building's  and  niaciiiiiery  as  may  be  neces- 
sary for  the  digging  raising  and  removdng  the  ore  metal  or 
minerals  afoi-esaid  l^ut  for  no  other  purpose  whatever  sub- 
ject to  all  damages  to  the  aral)le  surface  of  the  soil  or  to 
the  buildin<rs  fences  and  structures  thereon  to  the  owner 
thereof  To  Have  and  to  Hold  in  fee  simple  or  in  absolute 
ownership  all  the  said  ore  mineral  or  metal  called  Frank- 
linite  whicli  shall  be  found  in  under  or  upon  every  or  any 
of  the  said  gi'ound  or  premises  before  described  unto  the 
said  party  of  the  second  part  and  the  said  parties  of  the 
first  part  the  above  described  and  iiereby  granted  and  re- 
leased premises  and  every  part  and  parcel  thereof  with  the 
appurtenances  unto  the  said  party  of  the  second  part  against 
the  said  parties  of  the  first  part  their  heirs  and  all  and 
every  person  and  persons  whomesoever  lawfully  claiming 
or  to  claim  the  same  by  through  oi'  under  them  shall  and 
will   Warrant  and  l)y  these  preseiits  defend 

In  Witness  AVhereof  the  parties  to  these   presents  have 
liereunto    set   their  hands  &  seals  the  day  and  date  above 
ori  written. 

Sand  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I  Elna- 
than  Smith  Prest.  (l.  s.  of  the  Zinc  and  Copper  Mining 
and  Manufacturing  Company.  In  presence  of  Willis  Hall, 
which  said  two  several  indentures  were  duly  acknowledged 
on  the  fifteenth  day  of  March  in  the  Year  of  Our  Lord 
One  Thousand  Eight  hundred  and  Forty  eiglit  by  the 
parties  of  the  first  part  and  by  1  Elnathan  Smith  on  i)e- 
half  as  President  of  the  said  party  of  the  second  part  be- 
fore Richard  Goodman  a  Commissioner  in  the  City  of 
«/^  New  York  for  the  State  of  New  Jersey  and  whereas  the 
said  Samuel  Fowler  since  the  making  of  the  said  lierein 
before  recited  Indentures  hath  purchased  and  procured 
several  releases  and  deeds  of  quit  claim  and  grants  of  and 
to  the  said  hereinbefore  described  premises  or  of  and  to 
name  part  thereof  or  of  some  interest  therein  or  in  same 
-piwtjMrt  thereof. 

Now  therefore   this  indenture  witnesseth  that  the  said 

parties  of    the    first   part   for  and  in  consideration  of  the 

premises  and  of  One   Dollar  to  the  said  Samuel    Fowler  in 

AQ  hand  paid  the  receipt  whereof  is  Iiereby  acknowledged  hath 
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I'atified  and  confirmed  and  hy  these  presents  do  I'atify  and 
confirm  to  the  said  party  of  the  second  pnrt  their  successors 
and  assio'ns  the  lierein before  recited  deeds  and  the  grant 
and  conveyances  of  the  premises  therein  or  in  either  of 
tliem  described  and  conveyed  and  all  tlie  right  privileges 
and  immuiuties  therein  or  in  either  of  them  named  and 
granted  and  the  said  parties  of  the  first  part  for  the  con- 
sidei'ation  aforesaid  do  herein  and  Jjereby  give  grant  bar- 
gain sell  alien  release  &  convey  the  premises  described  and 
conveyed  in  tlie  herein  before  recited  Deeds  with  all  the 
rights  and  privileges  therein  named  and  granted.  Together 
with  all  the  right  privileges  and  ownership  in  to  and  of  the 
same  which  tiie  said  parties  of  the  first  part  have  received 
from  an_y  release  or  Deeds  of  Grant  or  Quit  Claim  oi-  con- 
veyance of  any  kind  made  to  them  or  either  of  them  since 
the  execution  of  the  hei'einbefore  recited  Deeds  or  which 
the}'  now  possess  or  are  entitled  to  to  the  said  party  of  the 
second  part  their  successors  and  assigns.  To  Have  and  to 
Hold  unto  the  the  said  parties  of  the  second  part  their  suc- 
cessors and  assigns  in  fee  simple  or  absolute  ownership  all 
the  ores  metals  &  minei-als  in  under  or  upon  tiie  said  prem- 
ises as  named  and  described  in  the  two  several  above 
recited  indentures  subject  to  the  exceptions  and  reservations 
therein  particularly  specified  Together  witli  all  the  bene- 
fits rights  privileges  and  ownership  in  and  to  and  of  the 
same  which  the  said  pai-ties  of  the  first  part  have  received 
from  any  release  or  Deed  of  grant  oi'  quit  claim  or  con- 
veyance of  any  kind  made  to  tiiem  oi-  either  of  them  since 
the  execution  of  tiie  hereinbefore  recited  indentui-e  and  the 
said  party  of  the  first  part  covenants  and  agrees  to  and 
with  the  said  party  of  the  second  part  that  the  said  party 
of  the  second  part  shall  and  may  at  all  times  hereafter 
peaceably  and  quietly  have  hold  use  occupy  possess  and 
enjoy  the  above  granted  ores  metals  and  minerals  and  everv 
part  and  parcel  thereof  witli  the  appurtenances  without  anv 
let  suit  trouble  molestation  eviction  or  disturbance  wf  or 
from  the  said  party  of  the  first  nart  his  heirs  or  assions  or 
of  any  other  persons  lawfully  claiming  or  to  claim  the 
same  by  or  thi-ough  him  or  tliem  and  that  the  same  are 
now  free  clear  discharged   and   unincumbered  of  and  from    a,) 


20 
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ii\\/'o/'/i,er  and  other  grants  titles  charges  estates  judgments 
taxes  assessments  and  incnmbrances  of  what  kind  or  nature 
soever  made  done  suffered  by  or  against  the  said  parties  of 
the  first  ])art  or  either  of  them  and  the  said  party  of  the 
first  part  his  heirs  and  assigns  the  premises  in  the  above 
Indenture  described  and  hereby  granted  and  released  and 
every  part  and  parcel  thereof  with  tiie  appurtenances  unto 
the  said  party  of  tlie  second  part  against  the  said  party  of 
the  first  part  and  his  heirs  and  against  all  and  every  person 
^Q  and  persons  whomsoever  lawfully  claiming  or  to  claim  the 
same  by  or  through  him  or  them  shall  and  will  Warrant 
and  by  these  presents  forever  defend. 

In  Witness  Whereof  the  party  to  these  presents  have 
hereunto  set  their  seals  the  dav  and  year  above  written 

Saml.  Fowler     [l.  s.] 

[I-  ^-J 
In  presence  of 

Page  1    line  21    between    2d    and  3d  words    the  woid 
20  "  part  "  is  interlined  page  3d  line  18  between  4tli  and  fifth 
word  the  words  "and  released"  are  interlined  and  on  this 
page  the  19th  line  inter  lined. 

Martin  Ryerson,  Witness 

New  Jersey.     Sussex  County,  ss. 

On  this  26th  day  of  May  a.  d.  1849,  before  me  Martin 
E-yerson  a  Master  in  Chancery  of  New  Jersey  personally 
appeared  Samuel  Fowler  who  I  am  satisfied  is  one  of  the 
Grantors  named  in  the  foregoing  deed  and  I  having  first 
made  known  its  contents  to  him  he  acknowledged  that  he 
sio-ned  sealed  and  delivered  it  as  his  voluntary  act  and 
deed  for  the  uses  and  purposes  therein  mentioned 

Martin  Ryerson 

Master  in  Chancery 

Received  and  Recorded  May  26,  ad.  1849 

,r.  Smith,  Cler'k 

40  ' 
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State  of  New  York 

Citj  and  County  of  New  York 


\ 


Be  it  Remembered  that  ontliis  seventh  day  of  January 
A.  D.  1S50  before  me  Richard  Goodman  Comr  to  take 
acknowledgment  of  Deeds  &c.  for  New  Jersey  personally 
appeared  Henrietta  L.  Fowler  who  I  am  satisfied  is  one  of 
the  orrantors  mentioned  and  described  in  the  foregoing  deed 
to  whom  I  first  made  known  the  conteTits  thereof  &  she 
being  by  me  privately  examined  separate  and  apart  from 
her  husband  Samuel  Fowler  the  other  grantor  acknowl- 
edo-ed  to  me  that  she  signod,  sealed  and  delivered  the  same 
as  her  voluntary  act  and  deed  freely  without  any  fear 
threats  or  compulsion  of  her  said  husband. 

Richard  Goodman 

Oo7nrfbr  JVev)  Jersey 

,  This   acknowledgment    was   received    and    recorded   29 
October  1856 

Edwards,  Clerk.       20 

State   of  New  Jersey  [ 
Sussex  County  j      ' 

I  John  H.  Neldeii,  Clerk  of  Sussex  County,  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  of  Coniirmation  made  bj'  Samuel 
Fowler  and  Wife  To  The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  and  recorded  in  Sussex 
County  Clerks  Office  in  Book  I  4  of  Deeds  on  page  310  30 
&c.    As  the  same  remains  on  record  in  this  Office. 

In  Witness  Whereof,  1  have  hereunto  set  my  hand  and 
affixed    my   official    seal    this    27   day  of 
[l.  s.]  April  A.  D.  1883. 

John  H.  Nelden 

Clerk. 
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Exhibit  P  No.  11. 

[Offered  and  admitted  on  page  1 1  of  Case.] 

Deed,  the  Sussex  Zinc  &  Copper  Mining  &  Manufactur- 
ing Co.  to  the  N.  J.  Zinc  Co.  Dated  March  8,  1852. 
Proved  April  5,  1853  before  Henry  M.  Alexander.  Re- 
corded April  7,  1853,  Book  O  4,  page  226     As  follows 

This  Indenture  made  the  eighth  day  of  March  in  the 
year  one  thousand  eight  Inmdred  and  fifty  two  Between 
The  Sussex  Z'mck  and  Copper  Mining  and  Nanufacturing 
Company  of  the  State  of  New  Jersey  of  the  first  part 

And  The  New  Jersey  Zinc  Company  in  tlie  same  state  of 
the  Second  part  Witnesseth  that  the  said  parties  of  the  first 
part  for  and  in  considei'ation  of  the  sum  of  one  dollar 
lawful  money  of  the  United  States  of  America  to  them  in 
hand  paid  by  the  said  parties  of  the  second  part  at  or  before  • 
the  ensealing  and  delivery  of  these  presents  the  I'eceipt 
whereof  is  hereby  acknowledged  have  granted  bargained 
sold  aliened  remised  released  conveyed  and  confirmed  and 
by  these  presents  do  grant  bargain,  sell  alien  remise  release 
convey  and  confirm  to  the  said  parties  of  the  second  part  ami 
to  their  successors  and  assigns  forever  all  the  Zinc  and  and 
other  ores  except  Franklinite  and  Iron  oi'es  found  or  to  be 
found  in  on  oi"  upon  the  following  described  premises  tliiit 
is  to  say  that  certain  farm  piece  oi-  parcel  of  land  situate 
lying  and  being  in  the  township  of  Hardyston  in  the 
County  of  Sussex  state  of  New  Jersey  Ijonnded  as  follows 
and  consisting  of  several  contiguous  tracts  First  the  ]\Iine 
hill  farm  consisting  of  93  16-100  acres,  beginning  at  a  red 

OA  oak  tree  on  the  North  east  of  the  Wallkill  running  thence 
first  North  26°  east  24  cliains  thence  second  North  63'' 
east  21  chains  80  links  thence  third  south  22  chains  and 
fifty  links  thence  fourth  south  28°  West  30  chains  and 
20  link's  thence  fifth  south  73°  West  15  chains  thence  sixth 
North  9°  East  12  chains  thence  seventh  North  20°  West 
eleven  chains  to  the  place  of  Beginning 

Also  another  lot  beginning  at  a  White  oak  North  east 
of  the  Wallkill  where  the  fifth  line  of  the  first  above 
described  tract  crosses  the  Wallkill  above  the  furnace  run- 

40  ning  thence  soutli  36°  degrees  east   15  chains  thence  south 
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73°  West  7  chains  40  links  thence  North  36°  West  15 
chains  thence  North  73°  east  7  chains  40  links  to  the  place 
of  beginning  containing  10^  acres 

Also  another  tract  called  the  Scott  farm  bounded  by 
-lands  of  Obadiah  Pellit  Stephen  Scott  Samuel  Fowler  the 
heirs  of  Xoah  Hammond  lands  now  owned  by  John  Prow- 
ler and  Oakes  Ames  Containing  98  acres  more  or  less  Being 
the  same  farm  that  George  Dohvn  Administrator  of  Mathew 
Scott  conveyed  to  Dr.  Samuel  Fowler  and  by  said  Fowler 
was  devised  to  his  son  Samuel  -./a 

Also  another  tract  bounded  as  follows  situated  near  the 
Fi-anklin  Stone  Meeting  house  beginning  at  the  North 
westerly  corner  of  lands  belonging  to  the  lieirs  of  Noah 
Hammond  deceased  running  from  thence.  North  46"  30' 
West  1  chain  20  links  thence  "North  52*  East  seven  chains 
50  links  south  67*^  East  5  chains  50  links  south  23''  30' 
West  8  chains  10  links  south  80*^  45'  West  3  chains  14 
links  North  40°  30'  West  live  chains  87  links  to  the  place 
of  Beginning  Containing  6)4  excepting  32-100  of  an  acre 
heretofore  conveyed  by  Spencer  Scott  to  the  Trustees  of  on 
the  Franklin  Church,  being  the  same  premises  conveyed 
by  Benjamin  Scott  and  wife  to  Dr.  Samuel  Fowler  23d 
February  1841. 

Also  a  tract  of  land  consisting  of  40  acres  heretofore 
set  off  under  the  division  of  the  lands  under  the  will  of 
Dr  Samuel  Fowler  deceased  from  the  east  end  of  the  moun- 
tain land  adjoining  to  the  lands  of  Israel  Munson  deceased 
and  Samuel  Tnttle  and  hind  which  the  said  Dr.  Fowler 
deceased  sold  to  the  Franklin  Manufacturing  Companv  in 
his  life  time  Together  with  full  and  absolute  liberty  license  o,) 
power  and  authority  to  and  for  the  said  party  of  the  second 
part  their  successors  agents  workmen  and  servants  to  open 
dig  sink  blast  or  make  a  pit  or  pits  shafts  levels  drains  and 
soughs  and  to  search  for  get  and  take  up  work  mine  and 
dig  all  sorts  of  Mines  and  Minerals  veins  or  vein  of  Zinc 
Copper  lead  silver  gold  and  all  other  ores  or  metals  except 
the  Franklinite  and  Iron  ores  as  hei-ein  provided  Too-ether 
also  with  full  free  absolute  liberty  licence  power  and  au- 
thorit}-  to  cut  and  make  water  courses  drains  puddles  bino-- 
steads  for  washing  cleaning  and  keeping  said  ore  and  water   a.,j 
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to  wash  the  said  ore  and  all  other  uses  about  the  said  mines 
and  Works  and  also  places  called  puddles  in  wliich  the 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  free  ingress  egress  and  regress  into  and 
upon  the  said  premises  for  the  purpose  aforesaid  with  carts 
horses  and  carriages  oi"  otherwise  to  cai-ry  the  same  ores  or 
Metals  and  to  bring  and  carry  all  other  materials  and 
necessary  Carriages  to  and  from  the  said  mines  holes  and 
pits  with  right  of  erecting  such  buildings    and    Machinery 

^Q  as  may  be  necessary  for  the  digging  laising  and  rendeiing 
said  metals  and  minerals  but  for  no  other  purpose  whatso- 
ever subject  to  all  damages  to  the  arable  surface  of  the  soil 
or  to  the  buildings  fences  and  stiuctures  thereof  to  the 
owners  thereof. 

Too-ether  with  all  and  singular  tiie  tenements  heredita 
ments  and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining  and  the  reversion  and  reversions  remain- 
der and  remainders  rents  issues  and  profits  thereof  and  also 
all  the  estate  right  title  interest  property  claim  and  demand 

20  whatsoever  as  \vell  in  law  as  in  Equity  of  the  said  parties 
of  the  iirst  part  of  in  and  to  the  above  described  premises 
and  every  part  and  parcel  thereof  with  the  appurtenances 
To  Have  and  to  Hold  all  and  singular  the  above  mentioned 
and  descril)ed  premises  togetlier  with  the  appurtenances 
unto  the  said  party  of  the  second  part  their  successors  and 
assigrns  forever. 

In  Witness  Wliereof  the  said  parties  of  the  first  part 
have  hereunto  caused  their  Corporate  seal  to  be  affixed 
and  these  presents  to  be  subscribed  by  their  President  and 

30  Secretary  the  day  and  year  first  above  written. 

Jam?:s  L.  Curtis 
President  of  the  Sussex  Zinc  (Jt  Cojype?'  ;  ; 

:        The  Sussex  Zinc        : 

Mining  Manufacturing  Company.      \    Mmfnga^nT^Manu-    ' 

:     factuiing  Company.     : 

Geo.  W.  Savage 

* * 

Secretary. 
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Sealed  and  delivered  in  the  presence  of 

H  M  Alexander 
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State  of  New  York  ) 

City  and  Coiiiity  of  New   York,  f 

Be  it  Remembered  tiiat  on  tliis  fifth  day  of  April  a.  u. 
1853  l)efore  me  Henry  M.  Alexander  a  commissioner  under 
ajid  by  virtue  of  tlie  laws  of  New  Jersey  for  tlie  proofs 
and  acknowledgment  of  deeds  residing  in  New  Yoi-k  per- 
sonally appeared  James  L.  Curtis  the  President  of  the 
Sussex  Zinc  &  Copper  Mininuj  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  both  ^^ 
of  whom  I  made  known  the  contents  of  the  within  deed 
and  who  I  am  satisfied  are  the  persons  described  in  and 
who  executed  tlie  same  and  the.y  being  b}'  swoin  did 
depose  and  say  that  the  said  James  L.  Curtis  was  at  the 
time  of  the  execution  of  said  deed  President  and  the  said 
George  W  Savage  was  at  the  time  of  the  execution  of  said 
deed  Secretary  of  said  Company  that  the  seal  aflixed  thereto 
is  the  seal  of  the  said  Company  &  was  affixed  by  order  of 
the  said  Company  that  the  said  James  L.  Curtis  signed 
his  name  to  said  deed  by  like  order  as  President  aforesaid  an 
and  the  said  Curtis  &  Savage  acknowledged  the  same  to  be 
the  voluntary  act  and  deed  for  the  uses  and  purposes  there- 
in mentioned. 

H.  M.   Alexander 

Co7nm  aforesaid 

Exd  Received  and  Recorded  April  7th  1853. 

LuDLUM,   Clei'k 

State  of  New  Jersey  )     ^.  30 

Sussex  Countv  \ 

I  John  H.  Nelden,  Clerk  of  Sussex  County,  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Herebv 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  To  The 
New  Jersey  Zmc  Company  and  recorded  in  Sussex  Count}' 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  226  &c. 
As  the  same  remains  on  record  in  this  office.  jq 
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111  Witness  Whereof,  I  have  liereuuto  set  my   hand    and 
affixed  my  official  seal  this   27  day  of  April 
[l.  s.]        a.  d.  1883. 

John  H.  Nelden 

Clerk. 


Exhibit  P  No.  12. 

[Offered  and  admitted  on  page  ii  of  Case.] 

^     The  Sussex  Zinc  and   Copjjer   Mining  and    Manufacturing 
Company  To  The  New  Jersey  Zinc  Company 

This  Indenture  made  the  eighth  day  of  March  in  the 
year  One  Thousand  Eight  Hundred  and  Fifty  two 
Between  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  in  the  State  of  New  Jersey  of  the 
First  Part,  And  The  New  Jersey  Zinc  Company  in  the 
same  State  of  tiie  Second  Part  Witnesseth  that  the  said 
parties  of  the  first  part  for  and  in  consideration  of  the  sum 

20  of  C)ne  Dollar  lawful  money  of  the  United  States  of 
America  to  them  in  hand  paid  by  the  said  parties  of  the 
second  part  at  or  before  the  ensealing  and  delivery  of 
these  presents  the  receipt  whereof  is  hereby  acknowledged, 
have  ofranted  bargained  sold  aliened  remised  released 
conveyed  and  comfirmed  and  by  these  presents  do  grant 
bargain  sell  alein  remise  release  convey  and  confirm 
unto  the  said  parties  of  the  second  part  and  to  their  suc- 
cessors and  assigns  forever, 

All  the  metal    mineral   or  Iron  ore  usually  known    and 

30  designated  by  the  name  of  Frauklinite  found  or  to  l)e 
found  on  upon  or  in  a  certain  tract  of  land  described  as 
follows  situate  lying  and  being  in  the  Township  of 
Hardyston  Sussex  County  and  State  of  New  Jersey  near 
the  Franklin  Stone  Meeting  house  bounded  as  follows 
Beo-inning  at  the  most  north  westerly  corner  of  lands 
belonofinw  to  the  heirs  of  Noah  Hammond  deceased  running 
from  thense  North  forty  degrees  thirty  minutes  AVest 
one  ciiain  and  twenty  links  thence  North  fifty  two 
degrees  East  seven  chains  fifty   links  and   thence   running 

40  upon  the  same  course  to  the  extreme  boundary  to  the   land 
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now  or  late  of  Samuel  Fowler  thence  running  south   sixty 
seven  deo;rees  East  five  chains  fiftv  links    thence    runnin<r 
South  twenty  three  degrees  thirty    minutes  West   nntil    it 
strikes    the    fourth    corner   of   a    six  acre  lot  conveyed  by 
Benjamin  Scott  to  Dr  Samuel    Fowler  now  deceased  and 
which  lot  Containing  Six  Acres  more  or  less  is  a  part  of  the 
survey  hereby  intended    to   be  conveyed  and  runs  thence 
upon  tlie  last  mentioned  course  eight  chains  and   ten   links 
thence  south  eighty  degrees  forty  five  minutes  West  three 
chains  and  fourteen  links  thence   North  forty   degrees  and   <ry 
thirty  seconds  West  tive  chains  and  eiglity   seven   links  to 
the  place  of  beginning.     Together  with    full   and    absolute 
liberty  license  power  and    authority    to    and    for    the    said 
parties    of    the    second    part    their    agents    workmen    and 
servants  to  open  dig  sitdv  blast  make   a   pit  or   pits  shafts 
levels  drains  and  soughs  and   to   search   for   get    and    take 
up  work  tain    and   dig   all   the  ore   aforesaid   minerals   or 
metals  known  and    desisjnated    as    Fraidclinite.     Toirether 
also    with    full    free    absolute   liberty    license  power  and 
autliority  to  cut  and  make    water   courses    drains   puddles  a,\ 
and  hing  steads  for   washing  cleansing   and    keeping  said 
ores  and  water  to  wash    the    said    ore    and    all    other    uses 
about  the  said  mines  or  works  and  also  places  called   pud- 
dles in  which  the  said  ore  may  be  from  time   to   time  con- 
veniently washed    and    dressed   with    free   ingress    regress 
and    egi'ess    into    and    upon   the  said  pi'emises  for  the  pui-- 
poses  aforesaid  with  carts  horses  and  carriages  oi-  otherwise 
to  carry  the  said  ore  or  metal  and  to  bring  and   convey   all 
other  materials  and   necessaiy  carriages   to    and   from   the 
said  mines  iioles  and  pits  with  the   right   of  erecting   such   oi\ 
building  and  machinery  as  may  be   necessary   for   the   dig- 
ging raising  and  removing  the  ore  metal  or  mineral  afore- 
said   but    for    no    other   purpose    whatever   subject    to  all 
damage  to  the  arable  surface  of  the  soil  or  to  the  buildino- 
fences  structures  thereon  to  the  owner  thereof. 

Together  with  all  and  singular  the  tenements  heredita- 
ments and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining  and  the  reversion  and  reversions  le- 
uuiinder  and  remainders  rents  issues  and  profits  thereof 
And  also  all  the  estate  right  title  interest  property    posses-  aa 
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sion  claim  and  deiuand  whatsoever  as  well  in  law  as  in 
equity  of  the  sairl  parties  of  the  first  part  of  in  or  to  the 
above  described  premises  and  every  part  and  parcel  thereof 
with  the  appurtenances  To  Have  and  to  Hold  all  and 
siuirular  the  above  mentioned  and  described  premises 
too'ether  with  the  appurtenances  unto  the  said  parties  of  the 
second  part  their  successors  and  assigns  forever. 

In  Witness  Whereof  the  said  parties  of  the  first  part 
have  hereunto  caused  their  corporate  seal  to  be  affixed  and 
jQ  these  presents  to  be  subscribed  by  tlieir  President  and  Sec- 
retary the  day  and  year  first  above  written. 

James  L  Curtis  * f 

:  The   Sussex   Zinc  : 

P.  7       ,     iy  V  -P       Tlf      '  /"f„^.       .'  &  Copper  Mininfr  : 

resident  'Sussex    Zmo  ob  Aiming   Lop-    ■_  &  Manufacturing  : 

jpei'  &  Manufacturing  Coinpany  i..°™.^^'.Y.' i 

Geo.  W.  Savage,  Secry. 

Sealed  and  Delivered  in  the  presence  of 


20 


Enoch  Aemitage 


State  of  New  York  \ 

City  &  County  of  New  York  \ 

Be  it  Remembered  That  on  this  fifth  day  of  April  a.  d. 
1853  before  me  Henry  M.  Alexander  a  Commissioner 
under  and  by  virtue  of  the  laws  of  New  Jersey  for  the 
proof  and  acknowledgment  of  Deeds  residing  in  New 
York  personally  appeared  James  L.  Curtis  the  President  of 

30  the  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  botli 
of  whom  I  made  know  the  contents  of  the  within  deed  and 
who  I  am  satisfied  are  the  persons  described  in  and  Mdio 
executed  the  same  and  they  being  by  me  sworn  did  de- 
po^e  and  say  that  the  said  James  L.  Curtis  was  at  the 
time  of  the  execution  of  said  deed  President  and  George 
W.  Savage  was  at  the  time  of  the  execution  of  said  deed 
Secretary  of  said  Company  at  the  date  of  this  'deed  that 
the  seal  affixed  thereto  is  the  seal  of  the  said  Company  tt 

4Q  was  affixed  by    order  of  the  said   Company  that  the  said 
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James  L.  Ciii'tis  signed  his  name  to  said  deed  by  like 
order  as  President  aforesaid  and  tiie  said  Curtis  and  Savage 
acknowledged  tiie  same  to  be  the  voluntary  act  and  deed 
of  the  Company  for  the  uses  and  purposes  therein  mention- 
ed. 

H.    M.  Alexander 

Comin  aforesaid 

Received  and  Recorded  April  7  1853 

LuDLUM,   Clerk 

State  of  New  Jersev 


Sussex  County        ''  '' 


10 


I  John  H.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  The  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company  To  The  New 
Jersey  Zinc  Company  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  228  &c.  As 
the  same  remains  on  record  in  this  Office.  2^ 

In  Witness  Whereof,  I  have  hereunto   set  my  hand  and 
affixed  my  Official  seal  this  27  day  of  April 
[seal]         a.  d.  1883. 

John  H.  Nelden 

Clerk 
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Exhibit  P  No.  14. 

[Offered  and  admitted  on  page  13  of  Case.] 

The  New  Jersey  Zinc  Co.  To  The   New  Jersey    Zinc   and 
Iron  Compan\^ 

This  Indenture  made  the  thirtieth  day  of  Octoher  in  tlie 
year  of  Our  Lord  One  Thousand  Eight  Hundred  and 
Eighty 

Between  tlie  New  Jersey  Zinc  Company,   a   corporation 
duly  organized  and  exisiting  under  and    pursuant   to   the   jq 
hiws  of  the  State  of    New  Jersey  parties  of  the  First  Part : 

And  Tlie  New  Jersey  Zinc  and  Iron  Company,  a  cor- 
poration duly  organized  and  existing  under  and  pursuant 
to  the  laws  of  the  State  of  New  Jersey  parties  of  the 
Second  Part : 

Whereas  the  parties  of  the  first  part,  on  or  about  the 
tenth  day  of  August  a.  d.  1880,  made  an  agreement  with 
Moses  Taylor,  of  the  City  of  New  York,  and  the  stock 
holders  of  the  parties  of  the  first  part  whereby  the  parties 
of  the  Hrst  pai't  agreed  to  bargain  and  sell,  convey,  assign,  00 
and  transfer  all  and  singular  all  their  real  estate,  mineral 
rights,  fi-anchises,  leases,  patents,  patent  rights,  works, 
machinery,  furnaces,  tools  and  implements,  fixtures,  furni- 
ture, live  stock,  and  other  chattels,  not  including  ore  mined 
and  choses  in  action,  to  a  new  corporation  to  be  organzied 
under  the  laws  of  the  State  of  New  Jersey,  having  objects 
and  purposes similiar  to  those  of  the  pai-ties  of  the  first 
part,  and  for  the  consideration  of  One  Million  five  hundi-ed 
thousand  Dollars  of  the  capital  stock  of  the  said  new  cor- 
poration so  to  be  organized,  as  by  reference  to  said  contract  o^) 
will  more  fully  appear,  and  Whereas,  Tlie  New  Jersev 
Zinc  and  Iron  Company,  the  parties  of  the  second  pait 
have  been  duly  organized  under  and  pursuant  to  the  pro- 
visions of  the  said  act  of  the  I-egislature  of  the  State  of 
New  Jersey  entitled  "An  act  concei-ning  corporations"' 
and  are  now  an  existing  corporation  having  ol)]'ects  and 
purposes  similar  to  those  of  the  parties  of  the  first  pai-t. 
Now  Therefore  This  Indenture  Witnesseth.  That  the  said 
parties  of  the  first  part,  by  and  with  the  consent  of  their 
stockholders  and  trustees    and  pursuant  to   a   vote   of  the   40 


Board  of  Trustees,  and  for  and  in  considei'ation  of  the 
premises  and  for  aiid  in  consideration  of  Fifteen  thousand 
shares  of  the  capital  stock  of  the  New  Jersey  Zinc  and 
Iron  Company,  the  parties  of  the  second  part,  said  fifteen 
thousand  sliares  being  One  Million  five  hundred  thousand 
Dollars  of  the  Capital  stock,  at  the  par  value  thereof,  of 
the  parties  of  the  second  part,  to  them  paid  and  transferred 
by  the  said  parties  of  the  second  pai-t  at  or  before  the  en- 
sealing and  delivery  of  these  presents,   the  receipt  whereof 

iQ  is  hereby  acknowledged,  have  gi-anted,  bargained,  sold, 
conveyed,  assigned  and  transferred  to  the  parties  of  the 
second  part  and  their  successors  and  assigns  forever. 

All  and  singular,  all  the  real  estate,  mineral  rights,  fian- 
chises,  leases,  patents,  patent  rights,  works,  furnaces, 
machinery,  fixtures,  business  implements,  tools,  live  stock, 
furniture,  and  other  chattels  belonging  to  the  parties  of  the 
first  part,  used  in  or  requiied  for  the  carrying  on  of,  the 
business  of  the  parties  of  the  fii'st  part.  The  real  estate 
hereby  conveyed  being  described  as  follows;  that  is  to  say  : 

on  First,  the  hinds,  tenements,  hereditaments,  real  estate, 
ores,  mines  and  mineral  rights  of  the  parties  of  the  first 
part  situate  in  the  County  of  Sussex  and  State  of  New 
Jersey  which  were  conveyed  to  the  said  Tiie  New  Jersey 
Zinc  Company  by  its  present  corporate  name  or  by  its  for- 
mer corporate  name  The  New  Jersey  exploring  and  Min- 
ing Company,  by  the  several  deeds  hereinafter  stated,  that 
is  to  say.  1.  A.  Deed  made  by  Samuel  Fowler  and  wife 
to  the  New  Jersey  Exploring  and  Mining  Company,  bear- 
ino;  date  November  7,  18-1:9,    and    recorded    in    the    Clerks 

QA  Office  of  the  County  of  Sussex  in  Book  I.  4.  of  Deeds, 
page  435.  2.  A.  Deed  made  by  Samuel  Fowler  and  wife 
to  The  New  Jersey  Exploring  and  Mining  Company, 
bearing  date  November  5,  1849,  and  recorded  in  said 
Clerks  Office  in  Book  K.  4,  of  Deeds  page  472.  3.  A. 
Deed  made  by  Samuel  Fowler  and  wife  to  The  New  Jer- 
sey Exploring  and  Mining  Company,  bearing  date  April  5, 
1850  and  recorded  in  said  Clerks  Office  in  Book  M.  4,  of 
Deeds  page  83, 
4.     A  Deed   made  by  Samuel  Fowler  and    wife    to  The 

40  New  Jersey  Exploring  and  Mining  Company,  bearing  date  I 
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July  L"),  1850.  au'J  recorded  in  said  Clerks  Office   in    Book 
M.  4,  of  Deeds  page  84. 

The  property  conveyed  by  tiie  deeds  aboved  specified  is 
the  property  of  the  parties  of  the  first  part  usually  called 
'' Sterling  Hill  Mine  "  in  the  Township  of  Sparta  in  said 
County  of  Sussex, 

5.  A  deed  made  by  Samuel  Fowler  and  wife  to  The 
New  Jersey  Zinc  Company  bearing  date  Noven)ber  1,  1854, 
and  recorded  in  said  Clerks  Office  in  Book  R,  4,  of  Deeds 
page  469,  6,  A  Deed  made  by  Daniel  Haines  Surviving  .^ 
executor  and  Trustee  for  Mrs,  Rebecca  F.  Ross  under  the 
last  will  of  Samuel  Fowler  (the  elder)  deceased,  and  Re- 
becca F,  Ross,  to  The  New  Jersey  Zinc  Company,  bearing- 
date  October  18,  1859,  and  recorded  in  said  Clerks  Office 
m  Book  Y.  4,  of  deeds  page  39,  7.  A  Deed  made  by  Re- 
becca F.  Ross  to  the  New  Jersey  Zinc  Company,  bearing- 
date  July  6,  1859,  and  recorded  in  said  Clerk's  Office  in 
Book  X.  4.  of  Deeds,  page  142. 

8.  A  Deed  made  by  Daniel  Haines  Surviving  executor 
and  Trustee  for  Mrs.  Rebecca  F.  Ross  under  the  last  will  oo 
of  Samuel  Fowler  (tiie  elder)  deceased,  and  Rebecca  F. 
Ross  to  The  New  Jersey  Zinc  Company,  bearing  date  De- 
cember 2,  1861  and  recorded  in  said  Clerks  Office  in  Book 
B.  5,  of  Deeds  page  332.  9.  A  Deed  made  i)y  John  D. 
Lunterman  to  the  New  Jersey  Zinc  Company,  bearing- 
date  June  8th  1866,  and  recorded  in  said  Clerks  Office  in 
Book  O,  5,  of  Deeds  page  120.  10.  A.  Deed  made  by 
Samuel  T.  Jones  and  William  W.  Campbell,  Trustees  of 
The  Consolidated  Exploring  and  Mining  Company  to  The 
New  Jersey  Exploring  and  Mining  Company,  bearing  date  o^. 
April  2.  1849,  and  recorded  in  said  Clerks  Office  in  Book 
I,  4,  of  Deeds  page  253, 

11.  A  Deed  made  by  John  Linn  and  wife  to  The  New 
Jersey  Zinc  ('ompany  bearing  date  April  1.  1860,  and  re- 
coi-ded  in  said  Clerks  Office  in  Book  Z.  4,  of  Deeds  page 
302,  12,  A  Deed  made  by  John  Linn  and  wife  to  T!ie 
New  Jersey  Zinc  Company,  bearing  date  February  1,  1865, 
and  recorded  in  said  Clerks  Office  in  Book  H,  5,  of  Deeds 
page  193. 

13,  A  Deed  made  by  John  Linn   and  Thomas    R.    Linn    ±, 


to  The  Xew  Jersey  Zinc  Company  bearini;-  date  October  5, 
1S57,  and  recorded  in  said  Clerks  Office  in  Book  T.  4. 
of  deeds  pac^e  631  14.  A,  Deed  made  by  the  Sussex  Zinc 
and  Copper  Minino;  and  Manufacturino;  Company  to  The 
JSevv  Jersey  Zinc  Company  bearing  date  March  8,  1852 
and  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds 
page  226,  15,  A  deed  made  by  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  to  The  New 
Jersey    Zinc    Company   bearing  date  Marcli  8,  1852,  and 

j^Q  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds  page 
228,  The  property  conveyed  by  the  last  two  deeds  above 
specified  being  the  mines  and  minerals  on  the  property 
known  as  "  Mine  Hill"  in  the  Township  of  Hardiston  in 
said  County  of  Sussex,  Second  The  lands,  tenements,  he- 
reditaments and  real  estate  of  the  said  parties  of  tlie  first 
part,  situate  in  the  City  of  Newark,  in  the  County  of  Essex 
and  State  of  New  Jersey,  conveyed  to  the  said  parties  of 
the  first  part  by  the  several  deeds  iiereinafter  stated,  that  is 
to  say  :     16,  A  deed  made  by  James  A.  Tichonorand  wife 

20  to  the  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  May  1,  1850  and  recorded  in  the  Essex  County 
Register's  Office,  in  Book  G,  7,  of  Deeds  page  155,  17. 
A  deed  made  by  Christopher  VanEmburgh  and  wife  to 
The  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  April  26,  1850,  and  recorded  in  said  Eegisters 
Office  in  Book  F,  7  of  Deeds  page  308,  18.  A  deed  made 
by  Moses  Baldwin  and  wife  to  The  New  Jersey  Exploring 
and  Mining  Company,  bearing  date  September  20,  1850, 
and   recorded    in   said    Registers    Office    in  Book  N.  7.  of 

30  Deeds  page  232, 

19,  A  deed  made  by  Moses  R.  Kenig,  Robert  Dod  and 
Edward  Carter,  Commissioners  to  the  New  Jersey  Exploi- 
ino-  and  Mining  Company  bearing  date  January  10,  1851, 
and  recorded  in  said  Registers  Office  in  Book  M,  7,  of 
Deeds  page  528, 

20,  A  deed  made  by  Deborah  A.  Baldwin   widow  of  Al- 
bert Baldwin  deceased  to  The  New  Jersey   Exploring  and 
Minino-  Company  bearing  date  January   20,    1851,    and   re 
corded  in  said  Registers  Office  in   Book    M,    7,  of  Deeds 

40  P='Se  19 15     21,  A  deed  made  by   William    T.   Clough  and 
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liave  given,  grantee],  bargained,  sold,  aliened,  eiifeulled, 
conveyed  and  confirmed  and  bv  tliese  presents  do  give 
grant,  sell,  alien,  enfeoff  convey  and  confiiin  to  tiie  said 
parties  of  tlie  second  part  liis  lieirs  and  assigns  one  undi- 
vided half  part  of  all  the  zinc  and  other  ores  and  ininei'als 
on  or  within  any  of  the  lands  owned  by  Saninel  Fowler 
in  September  a.  i>.  1830,  in  the  County  of  Sussex,  and 
State  of  New  flersey,  oi'  on  or  within  nny  lands  and 
preujises  before  that  time  sold  and  conveyed  by  said  Samuel 
Fowler  in  said  County  pf  Sussex  from  and  out  of  which 
he  have  reserved  the  mines  and  minerals  togethei' with  full 
and  entire  right'  and  privileii-eof  mining  and  other  rights 
as  specified  and  set-forth  in  the  deed  of  Geoi-ge  H.  McCar- 
ter  to  Oakes  Ames,  dated  November  16tli,  1842,  and  le- 
corded  with  said  Sussex  County  Dee-ds  in  Book  A-4,  page 
528,  to  543,  it  being  my  intention  to  convey  one  equal  and 
nndiyided  balf  part  of  all  §aid.. ores  and  minerals  excepting 
iron  ores  when  nncombined  with  zinc,  and  other  metals  one 
equal  and  undivided  half  part,  of  all  the  zinc  and  zinc  oies 
and  all  other  ores  of  which  zinc  is  the  .principal  value  on 
and  within  all  the  lands  which  were, conveyed  to  me  the 
said  Cj'i'us  Alger  by  Oakes  Ames  by. deed  dated  February 
loth,  1845,  and  recorded  with  said  Sussex  Deeds,  Book  E 
-4,  page  86  &  87. 

To  have  and  to  hold  the  one  equal  undivided  lialf  part 
of  said  ores  and  nnnerals  with  the  rights  and  privileges 
liereinbefore  specified,  reference  to  whicli  said  Fowler  his 
heirs  and  assigns  forever  and  Cyi'us  Alger  doth  covenant 
and  declare  to  and  with  the  said  Fowler  his  heii's  and 
assigns  that  he  said  Alger  hath  iiot  any  time  heretofore 
made  committed. or  suffered  any  thing  whatsoever  whereby 
the  said  one  equal  undivided  half  part  of  said  pi'onii-es 
hereby  conveyed, or  intended  to  be  conveyed  or  any  them 
any  part  thereof  is  are  or  can  shall  or  may  be  impeached  or 
incumbered  in  title,  chai'ge,  estate,  oi- otherwise,  howsoever, 
and  the  said  Cyrus  Alger  for  himself  his  heii's  executors  and 
administrators  doth  hereby  covenant  with  the  said  Saninel 
Fowler  his  heirs  and  assigns  that  he  is  lawfully  seized  of 
the  above  granted  premises  that  they  are  fiee  fi'om  all  in- 
cumbrances that  he  has  good  right  to  sell  and   convev   the   ja 
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same  to  said  Saimiel  Fowler,  his  heirs  and  assigns  as  afore- 
said and  that  lie  will,  and  his  heirs,  executors  and  admin- 
istrators shall  warrant  and  defend  the  same  the  said  Samuel 
Fowler  his  heirs  and  assigns  forever  against  the  lawful 
claims  and  demands  of  all  persons. 

In  Witness  Whereof  the  said  parties  of  the  first  part 
liave  hereunto  set  their  hand  and  seals  the  day  and  year 
first  above  written. 

Cyrus  Alger  [l.  s.] 

10  Mary  Otis  Alger     [l.  s.] 

Signed,  seale<l  and  delivered  in  the  presence  of 

Ben  J.  H,  Cuerie, 

F.    Alger. 

State  of  Massachusetts,         ( 
County  of  Sulf(dk,  to  wit.    ) 

On  the  first  day  of  November,  in  the  year  eighteen 
hundred  and  forty  nine,  before  me  a  commissioner  in  and 
Massachusetts,  appointed  by  the  Governor  of  the  State  of 

20  New  Jersey,  to  take  the  acknowledgement  and  proof  of 
deeds  and  other  insti-uments  under  seal  and  to  administer 
the  above  named  Cyrus  .Alger  and  Mary  O.  Alger,  his 
wife,  known  to  me  to  be  the  persons  described  in  and  who 
executed  the  foregoing  deed  and  then  severally  acknowl- 
edofed  after  I  have  make  known  to  them  the  contents  of 
said  deed  that  they  have  executed  the  same  as  their  free 
act  and  deed,  and  the  said  Mary  O.  on  a  private  examina- 
tion apart  from  her  husband  acknowledged  that  she  signed, 
sealed  and  delivered  said   deed   voluntary  of  her  own   ae- 

30  cord  and  without  any  fear  threats  or  compulsion  of  her 
said,  husband,  given  under  my  hand  and  seal  of  oflice  as 
commissioner  as  aforesaid. 

Ben.t.  II.  Currie,     [l.  s.] 

Received  and  Recorded  November  9th,  1849. 

Smith,   Clerli'. 

I    do    hereby    certify    that  the  above  is  a  ti-ue  copy  of  a 
deed  made  by  Cyrus  Alger  &  Wife  to  Samuel  Fowler  and 
Recorded    in   Book    I  -l   Page   43-1   &c   on   the   9   day   of 
Acx  Nov.  1849  as  the  same  remains  of  Recrd  in  My  Office. 
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III  Witness  Whereof  I  have  herenuto  Set  My   hand   and 
[seal]     Offichil  Seal  tliis  7  day  of  May  a  d  1890. 

Chas   W.  Shaw   Clk. 


Exhibit  P  No.  7. 

[Offered  and  admitted  on  pasi;es  7,  8  of  Case.] 

Deed,  Samuel  Fowler  &  wife  To  The  Sussex  Zinc  &  Copper 
Minin^^  and  ]\I:innfacturing  Co.     Dated  March  10,  1848. 
Ackd.  March  15,  1848,  before  liichard    Goodman.     Ive-  j^q 
corded  Sept.  5,  1848,  Book  H  4,  page  559,  in  the  folk)w- 
ing  words. 

"  This  Indenture  made  this  tenth  day  of   March    in   the 
vear    1848,    Between     Samuel    Fowler   and    Henrietta    L 
Fowler  his  wife,  of  Port   Jervis   Orange   County  State   of 
Kew  York  of  the  first  part  and  the  Sussex  Zink  and  Cop- 
per mining  and  Manufacturing    Company    of    the  second' 
part,    Witnesseth,    that    the  said  party  of  the  first  pait  for 
and  in  consideration  of  Twenty   Thousand  Sliares  of    the 
Capital  Stock  of  said   Company    the  receipt   of    which    is  20 
hereby  acknowledged  hath   bargained  soled  aliened   tians- 
fered  and  conveyed  and  by  these  presents  do   bargain   sell 
alien  transfer  and  convey  unto  the  said  parties  of  the  second 
part  and  theirsuccessor  or  successors  K\\  the  Zink,  Coppei', 
Lead,    Silver    and    (toUI    ores,  and  also  all  other  metals  or 
ores    containing    metals    except   the    metnl   or    ore    culled 
Franklinite  and  Iron  ores  when  it  exists  sepai-ate  from  the 
Zink  Existing  found  or  to  be  found  on    that  certain   farm 
piece    or    pai'cel    of    land    now  being  in  the  possession  and 
ownership  of  the  said  parties  of  the  first  part  situate  Ivino-  30 
and  being  in  the  Township  of  Hardyston  in  the  County  of 
Sussex  State  of  New  Jersey,  Bounded  as  follows  and   con- 
sisting of  Several  Contiguous  tracts.  First  the  Mine   Hill 
farm  consisting  of  93  lf)-l<  0  Aci-es.  Beginning  at  a  i-ed  oak 
tree  on  the  Noi'th  east  of  tlie  Wallkill  running  thence  first 
North  26°  East  24  Chains,  Thence  second  North  68°  East 
21,  Chains  80  links.  Thence  Third  South    22    Chains    and 
fifty  links.  Thence  fourth  South  28°  West  3'>  Chains   and 
20  links— Thence  fifth  South  73°  West  15   chains.  Thence 
Sixth  North  9°  East  12  Chains.      Thence  Seventh   North   ^.j 
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20°  West  11  Chains  to  the  place  of  Beijjiiiiiiiig,  also  another 
lot  Beginning  at  a  wiiite  oak  North  East  of  the  Wallkill 
where  the  lifth  line  of  the  lirst  above  desciihed  tract  crosses 
the  Wallkill  above  the  furnace  running  thence  South  36° 
East  15  Chains  thence  South  73°  West  7  chains  40  links 
thence  North  36°  A^est  15  ciiains  thence  North  73°  East  7 
chains  40  links  to  the  place  of  Beginning  Containing  10^ 
acres  also  anothei*  tract  called  the  Scott  Faim  bounded  by 
lands    of    Obadiah    Pullet    Stephen    Scott  Samuel   Fowler 

jQ  their  heirs  of  Noah  Hammond  lands  now  owned  bv  John 
Fowler  and  Oaks  Ames  Containing  98  acres  more  or  less 
l)eing  the  same  farm  that  Geoi'ge  Dollon  administi'ator  of 
Matthew  Scott  conveyed  to  Dr  Sanjuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel,  also  another 
tract  bounded  as  follows  Situate  near,  the  J'ranklin  Stone 
meetino;  house  Beginning  at  the  most  North  westerlv  cornei- 
of  lands  belonging  to  the  heirs  of  Noah  Hammond  de- 
ceased running  from  thence  North  40°  30'  West  1  chains 
20  links  thence  North  52°   East   7  chains   50  links   South 

f  Q  67°  East  5  chains  50  links  South  23°  30'  West  8  chains  10 
links,  South  80°  45'  West  3  chains  14  links  North  40°  30' 
West  5  Chains  87  links  to  the  })lace  of  Beginning,  Con'jtain- 
ing  QYi  excepting  33-100  of  an  acre  heretofore  conveys  by 
Spencer  Scott  to  the  trustees  of  the  Franklin  chui-ch  being 
the  Same  premises  conveyed  by  Benjamin  Scott  and  wife 
to  Dr.  Samuel  Fowler — 23  Feby  1841,- also  a  tract  of  land 
consisting  of  40  acres  heretofore  set  off  under  the  division 
of  the  lands  under  tiie  Will  of  Ur  Samuel  Fowler  deceased 
from  the  East  end  of   his  mountain   land  adjacent   to   the 

OA  lands  of  Israel.  Munson  deceased  and  Samuel  Tuttle  and 
land  whicli  the  said  Dr  Fowler  deceased  sold  to  the 
Franklin  Manufacturijig  Company  in  his  life  time  To- 
p-etber  with  full  and  absolute  libertv  license  power  and 
authority  to  and  for  the  said  parties  of  the  Second  ])art 
their  Successors  agents  workmen  and  sirvant  to  open  dig 
sink  blast  or  make  a  pit  or  pits  shafts  levels  drains  and 
troughs  and  to  search  for  get  and  take  up  woi'k  whi  and 
dio-  all  sorts  of  mines  and  minerals  veins  or  vein  of  Ziid^ 
Copper  lead  silver  Gold  and  all  other  ores    or    mettals    ex- 

40  cept  the  Franklin ite  and  Iron   ores    as    aforesaid   Together 
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also  with  full  free  absolute  liberty  license  power  and 
authority  to  to  cut  and  make  water  courses  drains  puddles 
and  hhujuteads  for  washing  cleansing  and  keeping  said 
ores  and  waters  to  wash  the  said  ore  and  all  othei-  uses 
about  the  said  mines  or  works  and  also  places  called  pud- 
dles in  which  the  said  ore  may  be  fi'om  time  to  time  con- 
veniently washed  and  di'vsed  with  free  ingress  egress  and 
regress  unto  and  upon  tlie  said  premises  fur  the  purpose 
afore  Said  with  Cai'ts  hoi'ses  and  cari'iages  or  otherwise 
to  carry  the  same  ores  or  metals  and  to  bring  and  cany  all  </% 
other  materials  and  necessai'y  carriages  to  and  fi'om  the 
said  mines  holes  and  pits  with  right  of  erecting  such  build- 
ings and  machinery  as  may  be  necessary  for  the  digging- 
raising  and  rendering  said  mettals  or  minerals  but  for  no 
other  purpose  whatsoever  Subject  to  all  damages  to  the 
arable  surface  of  the  soil  or  the  buildings  fences  and  sub- 
stances thereof  to  the  owner  thereof,  To  have  and  To  hold 
in  fee  simple  or  in  absolute  ownership  all  and  every  the 
Zink  Copper  Lead  Silver  Gold  and  other  metals  and  ores 
excepting  the  ore  called  Franklinite  where  it  exists  in  a  n,\ 
Separate  distinct  State  from  the  Zink  which  shall  be  found 
or  gotten  in  under  or  upon  every  or  any  of  the  said 
ground  or  premises  before  described  unto  the  said  part}-  of 
the  second  part.  And  the  said  party  of  the  ilrst  part 
covenents  grants  and  agrees  to  and  with  the  stid  part}-  of 
the  second  part  that  the  said  party  of  the  second  part  shall 
and  may  at  all  times  hereafter  peaceably  and  quietly  have 
hold  use  occupy  possess  and  enjoy  the  above  gi-anted 
metals  or  nnnerals  and  evei'v  part  and  parcel  thereof  with 
the  appurtenances  without  any  let  suit  trouble  n.olestation  on 
eviction  or  disturbance  of  the  said  partj'  of  the  first  pai-t 
his  heirs  or  assigns  or  any  other  person  or  persons  lawfully 
claiming  or  to  claim  the  same  by  or  through  him  or  them 
And  that  the  same  now  are  free  clear  discharged  and  un- 
incumbred  of  and  from  all  former  and  other  Grants  titles 
charges  estates  judgments  taxes  assessments  and  incum- 
brances of  wdnit  nature  or  kind  soever. 

And  the  said  party  of  the  first  part  his  heirs  and  assio-ns 
the  above  described  and  hereby  granted  and  released  prem- 
ises and  every  part  and    parcel   thereof   with   the  appurte-  4,3 
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Tiaiices  unto  tlie  said  })arty  of  the  secojid   part    against    tlie 

party    of    the    lirst    part    and  liis  lieirs  and  against  all  and 

every  person  and  persons  whomsoever  lawfully  claiming  or 

to  claim  the  same  by  or  through  him    or    them    Sliall    and 

will  Warrant  and  by  these  presents  forever  defend 

In    witness    whereof    the  parties   to  these  presents  have 

hereunto    set   their    hands    and  seals  the  day  and  year  fii'st 

aforesaid, 

Saml  Fowler  [l.  s.] 

Henrietta  L  Fowler     [l.  s.] 

J.  Elnathan  Smith         [l.  s.] 

Prest. 

In  the  nineteenth  line  from  the    top    of    first    page    the 

words  "  The  Zink  ''  being  lii-st  interlined  over  the  erasure 

of  "  other  ores  or  metals  "  and  the  words  the  Zink  on  the 

tifth  page  first  interlined   over    the    words    erased    "  other 

ores  "  in  presence  of 

Willis  Hall 

State  of  New  York  City  &  County  of  New  Yoi-k  ss. 
On  the  15th  day  of  March  a.  d.  1848  before  me  Ricliard 
Goodman  Commissiener  for  New  Jersey  personally  came 
Samuel  Fowler  tfe  Henrietta  L  his  wife  who  I  am  satisfied 
are  the  irrantors  mentioned  and  described  in  the  witliin 
deed  to  whom  I  first  made  known  the  Contents  thereof 
Mud  they  thereupon  acknowledged  to  me  that  they  Signed 
sealed  &  Delivered  the  same  as  their  voluntaiy  act  and 
deed,  and  the  said  Henrietta  L  being  by  me  privately  ex- 
amined, separate  and  apart  from  her  husband  acknowledged 
to  me  that  she  signed  sealed  and  delivered  tiie  same  as  lier 
voluntary  act  and  deed  freely  without  any  fear  threats  oi- 
compulsion  of  her  said  husband,  at  the  same  time  person- 
ally appeared  before  me  J  Elnathan  Smith  President  of  the 
Sussex  Zink  &  Copper  mining  &  Manufacturing  Com- 
pany the  Grantees  in  the  foregoing  Deed  named  &  T 
havino-  niade  known  to  him  the  contents  made  Ixiiown  to 
him  the  contents  thereof  he  acknowledged  to  me  thei'eby 
the  order  &  authority  of  the  President  &  directors  of  Said 
Company  he  had  signed  his  name  to  the  said  deed,  by  like 
j^A  authority  the  Common  seal  of  said  Company    was  thereto 
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affixed  &  the,  said  deed  delivered    as  tlie   voluntiirv   iict   & 
deed  of  said  Coinpaiiy. 

RioiiAKD  Goodman 

Coin,  f 07'  Netv  Jeisey 

Received  and  Recorded  Septeinl)er  5tli  1848. 

Smith'  Clerk. 

State  of  New  Jersev  ) 

Sussex  County  Clerk's  Office    f  ^'' ' 

I,  George  H.  Nelden  Clei'k  of  the  County  and  State  10 
aforesaid,  and  of  the  several  Courts  of  record  thereof  do 
hereby  certify  that  the  above  and  foregoing  is  a  full,  true 
and  correct  copy  of  a  Deed  made  by  Samuel  Fowler  and 
Henrietta  L.  his  wife.  To  the  Sussex  Zink  &  Copper  min- 
ing &  manufacturing  Company  as  recorded  in  Sussex 
County  Clerk's  office  in  Book  R.  4  of  Deeds  page  559  &c 
as  the  same  remains  of  record  in  my  office. 

In  witness  whereof  I  have   hereunto    set    my    hand  and 
affixed  my  official  seal  this  22nd  day  of  January. 

[l.  s.]    a.  d.  1878.  '  20 

Geo.  II.  Nelden 

Clerk 


Exhibit  P  No.   8. 

[Offered  and  admitted  on  page  9  of  Case.] 

Deed  of  franklinite.     Samuel   Fowler  &  wife  to  The  Sus- 
sex Zinc  &  Copper  Mining  &  Manufacturing  Co.   Dated 
March  10,  1848.     Ackd.  March  15,   1848,  before  Richd.  ^^^ 
Goodman.     Recorded  Sept.  5,  1848,  Book  H  4,  page  557. 
Cons.  $1.  &c. 

This  Indenture  made  this  tenth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty 
eight. 

By  and  Between  Samuel  Fowler  of  Port  Jervis  Oranoe 
County  state  of  New  Yoi-k  and  Ilenretta  L.  his  wife  of 
the  first  part 

And  the  Sussex  Zinc  and  Copper  Mining  and   Manufac-   aq 
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turiii<^  Company  an  incoi'[)oi-atecl  Company  of  tlie  state  of 
New  Jersey  of  the  second  part 

AVitnessetli  that  the  said  parties  of  tlie  iirst  part  for  and 
in  cou  consideration  of  One  dolhir  to  them  in  hand  paid  the 
receipt  whereof  is  hereby  acknowledged  and  for  divei's  other 
good  and  vahiable  considerations  them  thereunto  moving 
have  oiven  granted  demised  sold  and  conveyed  and  by  these 
presents  do  give  grant  demise  sell  and  convey  unto  the 
said  party  of  the  second  part  All  the  metal  mineral  or  Iron 

j^Q  ore  usually  known  and  designated  by  the  name  of  Fi-ank- 
linite  found  or  to  be  found  on  upon  or  in  a  certain  ti'act  of 
land  described  as  follows  sitnale  lyin"'  and  beino;  in  the 
township  of  Ilai-dyston  Sussex  County  State  of  New  Jer- 
sey near  the  Franklin  Stone  Meeting  house  bounded  as 
follows 

Beginning  at  the  most  Northwesterly  corner  of  lands 
belonging  to  the  heirs  of  Noah  Hammond  deceased  lun- 
ning  from  thence  North  forty  degi'ees  thirty  minutes  west 
one  chain  and  twenty  links  thence  North  iifty  two  degrees 

20  East  seven  chains  tifty  links  and  thence  running  upon  the 
same  course  to  the  extreme  boundary  of  the  land  of  the 
parties  of  the  first  part  thence  running  south  sixty  seven 
deii'rees  east  five  chains  fifty  liid<s  thence  t/ience  I'unninc: 
south  twenty  three  degrees  thirtj'  minutes  West  until  it 
strikes  the  fourth  corner  "  of  of  a  six  acre  lot  conveved  bv 
Benjamin  Scott  to  Doctor  Samuel  Fowler  tiow  deceased 
and  which  lot  Containing  six  acres  more  or  less  is  a  part  of 
the  survey  hereb}'  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  Course  eight  chains  and   ten   links 

30  thence  south  eighty  degrees  forty  Hve  minntes  West  three 
chains  and  fourteen  liidvs  thence  North  forty  degrees  and 
thirty  seconds  West  five  chains  and  eighty  seven  liid<s  to 
the  place  of  Beginning  Together  with  f\dl  and  absolute 
liberty  license  power  and  authority  to  and  for  the  said 
party  of  the  second  part  its  agents  workmen  and  servants 
to  open  dig  sink  blast  make  a  pit  or  pits  shafts  levels  drains 
and  soughs  and  to  send  for  git  and  take  up  work  win  ^ 
dig  all  the  ore  aforesaid  minerals  or  metals  known  and 
desio-nated   as  Fraidvlinite  together  also  with  full  f ree  abso- 

M\   lute  liberty  license  power  to   cut  and   make  water  courses 
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flniiiis  buddies  and  bring  steatls  for  washing  cleaning  uiid 
keeping  said  oi'es  and  water  to  work  tiie  said  oi'e  and  all 
other  uses  about  the  said  mines  or  works  and  also  places 
called  buddies  in  which  the  said  ore  may  be  from  time  to 
time  conveniently  Washed  and  dressed  with  free  ingress 
regress  egress  into  and  upon  the  said  premsses  for  the  ])Ui- 
poses  aforesaid  with  carls  horses  and  carriages  oi'  otherwise 
to  carrv  the  said  ore  or  metal  and  to  bring  and  convey 
all  other  materials  and  necessary  Carriages  to  and  from  the 
said  mines  holes  and  pits  with  the  right  of  erecting  such  iq 
building  and  machinerv  as  may  be  necessary  for  the  digging 
raising  and  removing  the  ore  metal  or  mineral  afoi'esaid 
but  for  no  other  purpose  whatsoever  subject  to  all  Damage 
to  the  areable  surface  of  the  soil  or  to  the  buildings  fences 
and  structui'es  thereon  to  the  owner  thereof  To  Have  and 
to  Hold  in  fee  simple  or  absolute  owuershi])  all  the  said 
ore  mineral  or  meta.1  called  Franklinite  which  shall  be 
found  in  under  o.r  upon  every  or  any  of  the  said  ground  or 
premises  before  described  unto  the  said  party  of  the  second 
part  and  the  said  party  of  the  first  part  the  above  dc-  20 
scribed  and  hereby  gi'anted  and  released  premises  and 
every  part  and  parcel  thereof  with  the  appurtenances  unto 
the  said  party  of  the  second  part  against  ths  said  parties  of 
the  lirst  part  their  heirs  and  all  and  every  pei'son  or  persons 
whatsoever  lawfully  claiming  or  to  claim  the  same  by 
through  or  uutler  them  shall  &  will  Warrant  and  by  these 
presents  forever  Defend 

In  Witness  Whereof,  the  parties  to  these  presents  have 
hereto  set  their  hands  and  seals  the  day  and  date  above 
wi'itten,  30 

Saml  Fowler  [l.  s.] 

Henrietta    L.   Fowler     [l.  s.] 

In  the  presence  of 

Willis   Hall 

[l.  s.]  J    Elnathan  Smith  J^re,^'/ 

State  of  New  York  City  &  County  of  New  Yoi'k,  ss. 
On  this  15th  day  of  March  a.  d.  1848,  before  me  Richard 
Goodman,  Commissioner  of  New  Jersey  personally  ap- 
peared Samuel  Fowler  and    Henrietta  L.  his    wife    who  I   4,-1 
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ittn  satisfied  are  the  granters  mentioned  <k  described  in  the 
within  Deed  to  whom  I  first  made  known  tiie  contents 
tliereof  and  tiiey  thereupon  aclvnowledged  to  me  that  the}' 
signed  sealed  and  delivered  the  same  as  their  voluntary  act 
and  deed  and  the  said  Henrietta  L.  being-  by  me  privately 
examined  separate  &  apart  from  her  said  husband  ac- 
•knowledored.  to  me  that  she  signed  sealed  &  delivered  the 
same  as  her  volnntarv  act  and  deed  freely  without  any  any 
fear  threats  or  compulsion  of  her  said  hnsband  At  tlie 
iQ  same  time  personally  appeared  before  nieJ.  Elnathan  Smith 
the  President  of  the  Sussex  Zinc  ct  Copper  mining  and 
Manufacturing  Company  the  grantee  in  said  deed  named 
&  1  havino;  lirst  made  known  to  him  the  contents  thereof 
he  acknowledged  to  me  that  by  the  order  and  authorit}'  of 
the  President  &  directors  of  said  Company  he  had  signed 
his  name  to  said  deed  &  by  like  authority  the  Common  seal 
of  said  Company  was  thereto  affixed  and  the  sam  Deliv- 
ered as  the  voluntary  act  of  said  Company. 

llicHD  Goodman 
"^  Comr for  New  Jersey 

Received  and  Recorded  September  5th  1848 

Exd.  Smith  ClerTx. 

State  of  New  Jersey    ]  ^^  . 
Sussex  County  f  ' 

I  John  H.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  tlie  several  Courts  of  record  thereof  (Do  hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  coi)y  of  a  Deed  made  by  Samuel  Fowler  and  wife 
To  The  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ino-  Company,  and  recorded  in  Sussex  County  Clerk's  office 
ii!  Book  IJ.  4  of  Deeds  on  page  557  &c.  As  the  same  re 
mains  on  record  in  this  office. 

In   witness   Whereof,   I   have  hereunto  set  my  hand  and 
affixed  my  official  seal  this  27th  day  of  April,  a. 

[l.  s.]    1).   1883.  " 

John  H.  Nelden 

Cleric. 
40 
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ExHiuiT  P  No.  9. 

[Offered  and  admitted  on  pape  g  of  Case.] 

Deed  of  coiifinnation,  Samuel  Fowler  &  wife  to  the  Sus- 
sex Zinc  &  Copper  Miniiii«;  &  Manufacturing  Co.  Dated 
March  (blank)  1849.  Ackd.  May  26,  1849  by  Samuel 
Fowler  before  Martin  Ryei'son.  Recorded  same  day, 
Book  I  4,  page  310.  Acknowledged  by  Henrietta 
January  7,  1850.  Acknowledgment  recorded  Oct.  27, 
1856,  as  follows. 
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This    Indenture,    of  Confirmation  and   of  Bai'gain  and 

Sale  made  this day  of  March  in  the  year  of  Our  Lord 

One  Thousand  Eight  Hundred  and  Forty  nine 

Between  Samuel  Fowler  of  Port  Jervis  Orange  County 
State  of  New  York  and  Henrietta  L.  his  wife  of  the  First 
Part. 

And  The  Sussex  Zinc  and  Copper  Mining  and  Maniifac- 
turing  Company  an  incorporated  Company  of  the  State  of 
]New  Jersey  of  the  Second  Part. 

Wituesseth  that  whereas  heretofore  to  wit  on  the  tenth 
day  of  March  in  the  year  of  Our  Lord  One  Thousand 
Eight  Hundred  and  Forty  eight  a  certain  Indenture  was 
made  and  entered  into  between  the  said  parties  of  the  fii'st 
part  and  the  said  parties  of  the  second  part  which  said  In- 
denture is  in  the  words  and  figures  following  to  wit.  '*  This 
Indenture  made  this  tenth  day  of  Marcli  in  the  year  1848, 
Between  '*  Samuel  Fowler  and  Henrietta  L.  Fowler  his  wife 
of  Port  Jervis  Orange  County  State  of  New  York  of  the 
first  part  and  the  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company  of  the  second  pai-t.  o^^ 

Wituesseth  that  the  said  party  of  the  first  pai't  for  and 
in  consideration  of  twenty  thousand  shares  of  the  Capital 
Stock  of  the  said  Company  the  receipt  of  wliich  is  lierebv 
acknowledged  hath  bargained  sold  aliened  transfei'ed  ;ind 
conveyed  and  by  these  presents  do  bargain  sell  alien  trans- 
fer and  convey  unto  the  said  parties  of  the  second  part  and 
their  successors  or  successors  all  the  zinc  copper  lead  silver 
and  gold  ores  and  also  all  other  metals  or  ores  containiuii- 
metals  except  the  metal  or  ore  called  Franklinite  and  ii'on 
ores  where  it  exist  separate  fi'om  the  zinc  existing  found  or   40 


1580 

to  be  fouiid  <m  that  certain  farm  piece  or  parcel  of  land 
MOW  beiiii>'  in  the  possession  and  ownership  of  the  said  par- 
ties of  the  first  part  situate  Ijing  and  l)eini>^  in  the  Town- 
ship of  liardyston  in  the  Comity  of  Sussex  State  of  New- 
sev,  bounded  as  follows  and  consisting  of  several  con  tig- 
nous  tracts 

(1)  the  Mine  hill  farm  consisting  of  93  16-100  Acres 
Beginning  at  a  red  oak  tree  on    the    north    east    of  the 
Wallkill   running  thence  fii'st  North    '•2()°    East    24  chains 

^Q  thence  (2)  North  03°  East  21  chains  80  links  thence  (3) 
South  22  chains  and  50  links  thence  (4)  South  28°  West 
30  chains  and  20  links  thence  (5)  South  73°  West  15 
chains  thence  (6)  North  9°  East  12  chains  thence  (7)  North 
20°  West  11  chains  to  the  place  of  beginning  also  another 
lot  Beffinnino;  at  a  white  oak  north  east  of  the  Wallkill 
wliere  the  fifth  line  of  the  first  above  desci'ibed  ti-act  crosses 
the  Wallkill  above  the  furnace  running  thence  South  30° 
East  15  chains  thence  South  73""  West  7  chains  40  links 
thence  North  36°  West  15  chains  thence  North  73°  East 

QA  7  chains  40  links  to  the  place  of  Beginning  Containing  10)4 
Acres  Also  an  other  tract  called  the  Scott  farm  bounded 
by  lands  of  Obadiah  Pettet,  Stephen  Scott  Samuel  Fowler 
the  heirs  of  Noah  Hammond  lands  now  owned  by  John 
Fowler  and  Oakes  Ames  Containing  98  Acres  moi'e  or  h\'js 
being  the  same  farm  that  George  Doland  Administrator  of 
Matthew  Scott  conveyed  to  Dr.  Samuel  Fowler  and  by 
said  Fowler  was  devised  to  his  Son  Samuel  Also  an  other 
tract  Bounded  as  follows  situate  near  the  Franklin  stone 
meetiuiT  house,  Beginnin"'  at  the  most  north  westerlv  cor- 

oA  ner  of  lands  belonging  to  the  heirs  of  Noah  Hammond  de- 
ceased running  from  thence  North  40°  30'  West  1  cliain 
20  links  thence  North  52°  East  7  chains  50  links  South 
67°  East  5  chains  50  links  South  23°  30'  AVest  8  chains  10 
links  Soutli  80°  45'  West  3  chains  14  links  North  40° 
30'  West  5  chains  87  links  to  the  place  of  beginning  Con- 
taiuiug- 6}4  excepting  33-100  of  an  acre  heretofore  conveyed 
bv  Spencer  Scott  to  the  ti-ustees  of  the  Franklin  Clim-ch 
being  the  same  premises  conveyed  by  Benjamin  Scott  and 
wife  to  Dr.  Samuel  Fowler  23  Feby  1841.     Also  a  tract  of 

40  land  consisting  of  40  Acres  heretofore  set  off  under  the  di- 
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vi.sion  of  tlie  lands  under  the  Will  of  Dr.  Saniuol  Fowler 
•deceased  from  the  enst  end  of  his  mountain  land  adjacent 
to  the  lands  of  Israel  Munson  deceiised  and  Samuel  Tuttle 
and  land  which  the  said  Dr.  Fcnvler  deceased  sold  to  the 
Franklin  Mannfacturino;  (/ompany  in  his  life  tin)e  To- 
gether with  full  and  ahsolute  lihertj  license  powei"  and 
authority  to  and  for  the  said  parties  of  tiie  second  pait 
their  successors  agents  workmen  and  servants  to  open  dig- 
sink  blast  or  Dial:  a  [)it  or  pits  shafts  levels  drains  and 
sloughs  and  to  searcii  for  get  and  take  up  work  mine  and  ia 
dig  all  sorts  of  nunes  and  minerals  veins  or  vein  of  zinc 
coper  lead  silver  gold  and  all  other  oi'es  metals  excepting 
tlie  Franklinite  and  Iron  ore  as  aforesaid  Togethei-  also 
with  full  free  absolute  liberty  license  power  and  authority 
to  cut  and  make  water  courses  drains  puddles  and  being 
steads  for  washing  cleansing  and  keeping  said  ores  and 
water  to  wash  the  said  ores  and  all  other  uses  about  the  said 
mines  or  works  and  also  places  called  puddles  in  which  the 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  free  ingress  egress  and  regress  into  and  on 
upon  the  said  premises  foi'  the  purpose  aforesaid  with  carts 
horses  and  carriages  or  other  wise  to  cari-y  tlie  same  ores  or 
metals  and  bring  and  ca.ry  all  other  riiate7'ials  and  neces- 
sary oariages  to  and  from  the  said  mines  lioles  and  pits 
with  right  of  ei-ecting  such  buildings  and  machinery  as 
mav  be  necessai-v  for  the  diiij-ino:  raising  and  renderiiiir  said 
metals  or  minerals  but  for  no  other  purpose  whatsoever 
subject  to  all  damages  to  the  arable  surface  of  the  soil  or  to 
the  l)uildings  fences  and  sti-uctui-es  thereof  to  the  owner 
thereof.  To  Have  and  to  Hold  in  fee  simple  or  in  absolute  on 
ownership  all  and  every  the  zinc  copper  lead  silvei-  gold 
and  other  metals  and  ores  excepting  the  ore  called  Fi-ank- 
Unite  where  it  exists  in  a  sepai-ate  distinct  state  fronj  the 
zinc  which  shall  be  found  or  gotten  in  under  or  upon  every 
or  any  of  the  said  ground  or  premises  before  described 
'unto  the  said  pai-ty  of  the  second  part  ajid  the  said  party  of 
the  first  part  covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part  that  the  said  p:irty  of  the  second 
part  shall  and  may  at  all  times  hereinafter  peaceablv  and 
(j^uietly  have  hold  use  occupy  2'>ossess  and  enjoy  the   above   40 
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•granted  metals  and  luinerals  and  every  part  and  paicel 
thereof  with  the  appurtenances  without  any  let  suit  trouble 
m  )lestation  eviction  or  disturbance  of  the  said  party  of  the 
first  part  his  heirs  or  assigns  or  of  any  other  person  or  per- 
sons lawfully  claiming  or  to  claim  the  same  by  through  him 
or  them  and  that  the  same  nt)W  are  free  clear  discharged 
and  unencumbered  of  and  from  all  former  and  other  grants 
titles  charges  estates  judgments  taxes  assessments  and  en- 
cumbrances   of   what   nature    or    kind  soever  and  the  said 

iQ  party  of  the  first  part  his  heirs  and  assigns  tlie  above  de- 
scribed and  hereby  granted  and  released  premises  :ind 
everj'  part  and  parcel  thereof  with  the  iippurtenances  unto 
the  said  party  of  the  second  part  against  the  party  of  the 
first  part  and  his  heirs  and  against  all  and  every  pei'son  and 
persons  whatsoever  lawfully  claiming  or  to  claim  the  same 
by  or  through  him  or  them  shall  and  will  Warrant  and  by 
these  presents  forover  defend.  In  Witness  Whereof  the 
parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  aforesaid. 

20  Samuel  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I 
Elnatham  Smith  Prest  (l.  s.)  of  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Con.pany)  In  presence  of 
Willis  Hall.  And  Whereas  on  the  day  of  the  date  of  the 
above  recited  Indenture  the  said  parties  made  and  entered 
into  a  certain  other  indentui'e  which  said  Indentui'e  is  in 
the  words  and  figures  following  to  Wit.  This  Indenture 
made  this  tenth  day  of  March  in  the  Year  of  Our  Lord 
One  Thousand  Eight  Hundred  and  forty  eight  by  and  be- 
tween Samuel  Fowler  of  Port  Jervis  Orange  County  State 

OQ  of  New  York  and  Henrietta  L.  his  wife  of  the  first  part 
and  the  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company  an  Incorporated  Company  of  the  State  of 
Net-sey  of  the  second  part 

Witnesseth  that  the  saitl  parties  of  the  first  part  for  and 
in  consideration  of  One  Dollar  to  them  in  hand  paid  the 
receipt  whereof  is  hereby  acknowledged  and  for  divers 
other  good  and  valuable  considerations  them  thereunto 
moving  have  given  granted  demised  sold  and  conveyed 
and  by  these  presents  do   give  grant  demise  sell  and  con- 

40  vey  unto  the  said  party  of   the   second  part  All  the   metal 
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mineral  or  Iruii  ove  usually  known  and  designated  by  the 
name  of  Franklinite  found  or  to  to  be  fonnd  on  upon  or 
in  a  certain  ti-act  of  land  described  as  follows  situate  lying 
and  being  in  the  Township  of  Hardj'ston  Sussex  County 
State  of  New  Jersey  near  the  P^ranklin  stone  Meeting  house 
bounded  as  follows  Beginning  at  the  most  nortli  westerly 
corner  of  land  belonging  to  the  heirs  of  Noah  Hammond 
deceased  running  from  thence  North  forty  degrees' thii'ty 
minutes  West  one  chain  and  twenty  links  thence  North 
fifty  two  degrees  East  seven  chains  lifty  links  and  thence  iq 
running  upon  the  same  course  to  the  extreme  boundai-v  of 
the  parties  of  the  lirst  part  thence  running  South  sixty 
seven  degrees  East  five  chains  fifty  links  thence  running 
South  twenty  three  degrees  thii'ty  minutes  West  until  it 
strikes  the  fcjurth  corner  of  a  six  acre  lot  conveyed  by 
Benjamin  Scott  to  Dr.  Samuel  Fowler  now  deceased  and 
which  lot  containing  Six  acres  more  or  less  is  a  part  of 
the  survey  hereby  intended  to  be  conveyed  and  runs  thence 
upon  the  last  mentioned  course  eight  chains  and  ten  links 
thence  South  eighty  degrees  forty  five  minutes  West  three  OQ 
chains  and  fourteen  links  thence  Nortli  forty  degi-ees  and 
thirty  seconds  West  five  chains  and  eighty  seven  links  to 
the  place  of  beginning  Together  with  full  and  absolute 
liberty  license  power  and  authority  to  and  for  tlie  said 
party  of  the  second  part  its  agents  workmen  and  servants 
to  open  dig  sink  blast  make  a  hit  or  liits  shafts  levels 
drains  and  sloughs  and  to  seai'ch  for  get  and  take  up  work 
mine  and  dig  all  the  ore  aforesaid  minerals  and  metals 
known  and  designated  as  Franklinite  Together  also  with 
full  free  absolute  liberty  license  power  and  authority  to  cut  30 
and  make  water  courses  drains  buddies  and  bingsteads  for 
washing  cleansing  and  keeping  said  ores  and  water  to  wash 
the  said  ores  and  all  other  uses  about  the  said  mines  or 
works  and  also  places  called  buddies  in  which  the  sai(i  oi-e 
may  be  from  time  to  time  conveniently  washed  and  dressed 
with  free  ingress  egress  and  regress  into  and  upon  the  said 
premises  for  the  purposes  aforesaid  with  carts  horses  and 
carriages  or  otherwise  to  carry  the  said  ore  or  metal  and  to 
bring  and  convey  all  other  materials  and  necessary  cariiao-es 
to  and  from  the  said  mines  holes  and  pits  with  the  I'iglit  of   aq 
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eiTectiiii>'  such  biiilding-s  and  machineiT  as  may  be  neces- 
sary for  the  dio^iijiiii^  raising  and  removing  the  ore  metid  or 
minerals  aforesaid  but  for  no  other  purpose  wliatever  snb- 
jeet  to  all  damages  to  the  arable  surface  of  the  soil  or  to 
tlie  buildin<rs  fences  and  structures  thereon  to  the  owner 
thereof  To  Have  and  to  Hold  in  fee  simple  or  in  absolute 
ownership  all  the  said  ore  mineral  or  metal  called  Frank-' 
Unite  which  shall  be  found  in  under  or  upon  eveiy  or  any 
of  the  said  ground  or  premises   before  descril)ed  unto  the 

^/N  said  party  of  the  second  part  and  tlie  said  parties  of  the 
first  part  the  above  described  and  hereby  granted  and  re- 
leased premises  and  every  part  and  parcel  thereof  with  the 
appurtenances  unto  the  said  party  of  the  second  partagaiiist 
the  said  parties  of  the  first  part  their  heirs  and  all  and 
every  person  and  persons  whomesoever  lawfully  claiming' 
or  to  claim  the  same  by  through  or  under  them  shall  and 
will   Warrant  and  by  these  presents  defend 

In  Witness  Whereof  the  parties  to  these  pi-esents  liave 
liereunto    set   their  hands  &  seals  the  day  and   date  above 

on  written. 

Saml  Fowler  (l.  s.)  Henrietta  L.  Fowler  (l.  s.)  I  Elna- 
than  Smith  Prest.  (l.  s.  of  the  Zinc  and  Copper  Mining 
and  Manufacturing  Company.  In  presence  of  Willis  Hall, 
M-hich  said  two  several  indentures  wei-e  duly  acknowledged 
on  the  fifteenth  day  of  March  in  the  Year  of  Our  Lord 
One  Thousand  Eight  hundred  and  Forty  eight  by  the 
parties  of  the  first  part  and  by  1  Elnathan  Smith  on  be- 
half as  President  of  the  said  party  of  the  second  pai't  be- 
fore Richard    Goodman    a    Commissioner    in  the  City  of 

o/\  New  York  for  the  State  of  New  Jersey  and  whereas  the 
said  Samuel  Fowler  since  the  making  of  the  said  herein 
before  recited  Indentures  hath  purchjjsed  and  piocured 
several  releases  and  deeds  of  quit  claim  and  gi-ants  of  and 
to  the  said  hereinbefore  described  premises  or  of  and  to 
6'a?Me  part  thereof  or  of  some  interest  therein  or  in  sc<?rie 
ly.n-tpaH  thereof. 

Now  therefore  this  indenture  witnesseth  that  the  said 
])arties  of  the  first  part  for  and  in  considei-ation  of  the 
premises  and  of  One   Dollar  to  the  said  Samuel    Fowler  in 

4.A  hand  paid  the  receipt  whei-eof  is  hereby  acknowledged  hath 
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ratified  and  confirmed  and  l»y  these  presents  do  ratify  and 
confirm  to  the  said  party  of  the  second  part  their  successors 
and  assigns  the  hereinbefore  recited  deeds  and  the  gi'ant 
and  conveyances  of  the  premises  therein  or  in  either  of 
them  described  and  conveyed  and  all  the  riglit  privileges 
and  immunities  therein  oi"  in  either  of  them  named  and 
granted  and  the  said  parties  of  the  first  part  for  the  con- 
sideration aforesaid  do  herein  and  hereby  give  gi-ant  bar- 
gain sell  alien  release  &  convey  the  premises  described  and 
conveyed  in  the  herein  before  recited  Deeds  with  all  the 
rights  and  privileges  tlierein  named  and  granted.  Togetiier 
with  all  the  right  privileges  and  ownership  in  to  and  of  the 
same  which  the  said  parties  of  the  first  part  have  received 
from  any  release  or  Deeds  of  Grant  or  Quit  Claim  oi-  con- 
veyance of  any  kind  made  to  them  or  either  of  them  since 
the  execution  of  the  hereinbefore  recited  Deeds  or  which 
the}^  now  possess  or  are  entitled  to  to  the  said  party  of  the 
second  part  their  successors  and  assigns.  To  Have  and  to 
Hold  unto  the  the  said  parties  of  the  second  part  their  suc- 
cessors and  assigns  in  fee  simple  or  absolute  ownership  all 
the  ores  metals  &  minerals  in  under  or  upon  the  said  prem- 
ises as  named  and  described  in  the  two  several  above 
recited  indentui-es  subject  to  the  exceptions  and  reservations 
therein  particularly  specified  Together  with  all  the  bene- 
fits rights  privileges  and  ownership  in  and  to  and  of  the 
same  which  the  said  parties  of  the  first  part  Imve  received 
from  any  i-elense  or  Deed  of  grant  oi-  quit  claim  oi-  con- 
veyance of  any  kind  made  to  them  or  either  of  them  since 
the  execution  of  the  hei-einbefore  recited  indenture  and  the 
said  party  of  the  fii'st  ])ai't  covenants  and  agrees  to  ;ind 
with  the  said  party  of  the  second  j)art  that  the  said  party 
of  the  second  part  shall  and  may  at  all  times  liereafter 
peaceably  and  quietlj'  have  hold  use  occupy  possess  and 
enjoy  the  above  granted  ores  metals  and  minerals  and  everv 
part  and  parcel  thereof  witli  the  appurtenances  without  anv 
let  suit  trouble  molestation  eviction  or  disturbance  wf  or 
from  the  said  part}'  of  the  first  part  his  heirs  oi'  assigns  or 
of  any  other  persons  lawfully  claiming  or  to  claim  the 
same  by  or  through  him  oi"  them  and  that  the  same  ai-e 
now  free  clear  discharged   and   unincumbered  (.)f  and  fiom    \(^ 
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aW/'ortier  and  otlier  grants  titles  charges  estates  judgments 
taxes  assessments  and  incumbrances  of  what  kind  or  natuie 
soever  made  done  suffered  by  or  against  the  said  parties  of 
the  first  part  or  either  of  them  and  tlie  said  party  of  the 
first  part  his  heirs  and  assigns  the  premises  in  the  above 
Indetiture  described  and  hereby  granted  and  released  and 
every  part  and  parcel  thereof  with  the  appurtenances  unto 
the  said  party  of  the  second  part  against  the  said  party  of 
the  first  part  and  his  heirs  and  against  all  and  every  person 
IQ  and  persons  whomsoever  lawfully  claiming  or  to  claim  the 
same  by  or  through  him  or  them  shall  and  will  Warrant 
and  by  these  presents  forever  defend. 

In  Witness  Whereof  the  party  to  these  presents  have 
hereunto  set  their  seals  the  day  and  year  above  written 

Saml.  Fowler     [l.  s.] 

[l.  s.] 

In  presence  of 

Page  1    line  21    between    2d    and  3d  words    the  woid 
20  "  part "  is  interlined  page  3d  line  18  betw'een  4tli  and  tiftli 
word  the  words  "and  released"  are  interlined  and  on  this 
page  the  19th  line  inter  lined. 

Martin  Rybrson,  Witness 

New  Jersey.     Sussex  County,  ss. 

On  this  26th  day  of  May  a.  d.  1849,  before  me  Martin 
Ryerson  a  Master  in  Chancery  of  New  Jersey  personally 
appeared  Samuel  Fowler  who  I  am  satisfied  is  one  of  the 
Grantors  named  in  the  foregoing  deed  and  I  having  first 
made  known  its  contents  to  him  he  acknowledged  that  he 
signed  sealed  and  delivered  it  as  his  voluntary  act  and 
deed  for  the  uses  and  purposes  therein  mentioned 

Martin  Ryerson 

Master  in  Chancery 

Received  and  Recorded  May  26,  ad.  1849 
,^  Smith,  Clerl: 
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State  of  New  York 

City  and  County  of  New  York 


\ 


Be  it  Reineinl)ered  that  onthis  seventh  day  of  January 
A.  D.  1S50  before  me  Richard  Goodman  Conir  to  take 
acknowledgment  of  Deeds  &c.  for  New  Jersey  personally 
appeared  Henrietta  L.  Fowler  who  1  am  satisfied  is  one  of 
the  gi'antors  mentioned  and  described  in  the  foregoing  deed 
to  whom  I  first  made  known  the  contents  thereof  &  she 
being  by  me  privately  examined  separate  and  apart  from  ^- 
her  husband  Samuel  Fowler  the  other  grantor  acknowl- 
edged to  me  that  she  signod,  sealed  and  delivered  the  same 
as  her  voluntary  act  and  deed  freely  without  any  fear 
threats  or  compulsion  of  her  said  husband. 

liicHAED  Goodman 

Comi'  for  J^ew  Jersey 

This   acknowledgment    was   received    and    recorded   29 
October  1856 

Edwards,  Cleric.       20 


'5 


State  of  New  Jersey  [ 
Sussex  Countv  i      ' 

I  John  H.  Nelden,  Clerk  of  Sussex  County,  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  of  Confirmation  made  by  Samuel 
Fowler  and  Wife  To  The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  and  recorded  in  Sussex 
County  Clerks  Office  in  Book  I  4  of  Deeds  on  page  310  30 
&c.    As  the  same  remains  on  record  in  this  Office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed    my  official    seal    this    27   day  of 
[l.  s.]  April  A.  D.  1883. 

John  H.  Nelden 

Clerk. 
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Exhibit  P  No.  11. 

[Offered  and  admitted  on  page  ii  of  Case.] 

Deed,  tlie  Sussex  Zinc  &  Copper  Mining  &,  Manufactur- 
ing Co.  to  the  N.  J.  Zinc  Co.  Dated  March  8,  1852. 
Proved  April  5,  1853  before  Henr}'  M.  Alexander.  Re- 
corded April  7,  1853,  Book  O  4,  page  226     As  follows 

Tins  Indenture  made  the  eighth  day  of  March  in  the 
vear  one  thousand  eight  hundred  and  fifty  two  Between 
The  Sussex  Z'mck  and  Copper  Mining  and  Nanufacturing 
Company  of  the  State  of  New  Jersey  of  the  first  part 

And  The  New  Jersey  Zinc  Company  in  the  same  state  of 
the  Second  part  Witnesseth  that  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  sum  of  one  dollar 
lawful  money  of  the  United  States  of  America  to  them  in 
hand  paid  by  the  said  parties  of  the  second  part  at  or  before 
tiie  ensealing  and  delivery  of  rhese  presents  the  receipt 
wiiereof  is  iiereby  acknowledged  have  granted  bargained 
sold  aliened  remised  released  conveyed  and  confirmed  and 
1)V  these  presents  do  grant  bargain,  sell  alien  remise  release 
convey  and  confirm  to  the  said  parties  of  the  second  part  and 
to  their  successors  and  assigns  forever  all  the  Zinc  and  and 
other  ores  except  Franklinite  and  Iron  ores  found  or  to  be 
found  in  on  or  upon  the  following  described  premises  that 
is  to  say  that  certain  farm  piece  or  parcel  of  hmd  eituate 
Iving  and  being  in  the  townsiiip  of  Ilai'dyston  in  the 
County  of  Sussex  state  of  New  Jersey  Bounded  as  follows 
and  consisting  of  several  contiguous  tracts  First  the  Mine 
hill  farm  consisting  of  93  16-100  acres,  beginning  at  a  red 
oak  tree  on  the  North  east  of  the  Wallkill  running  thence 
first  North  26°  east  24  chains  thence  second  North  63'' 
east  21  chains  80  links  thence  third  south  22  chains  and 
fifty  links  thence  fourth  south  28°  West  30  chains  and 
20  links  thence  fifth  south  73°  West  15  cliains  thence  sixth 
North  9°  East  12  chains  thence  seventh  North  20°  West 
eleven  chains  to  the  place  of  Beginning 

Also  another  lot  beginning  at  a  White  oak  North  east 
of  the  Wallkill  where  the  fifth  line  of  the  first  above 
described  tract  crosses  the  Wallkill  above  the  furnace  run- 
nino-  thence  south  36°  degrees  east   15  chains  thence  south 
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73°  West  7  clmius  40  links  tlieiice  Nortli  36°  West  15 
chains  thence  North  73°  east  7  chains  40  links  to  the  place 
of  beginning  containino^  10 ^^  acres 

Also  another  tract  called  the  Scott  farm  bounded  by 
lands  of  Obadiah  Pellit  Stephen  Scott  Samuel  Fowler  the 
heirs  of  Noah  Hammond  lands  now  owned  by  John  Prow- 
ler and  Oakes  Ames  Containing  98  acres  more  or  less  Being 
the  same  farm  that  George  Dolan  Administrator  of  Mathew 
Scott  conveyed  to  Dr.  Samuel  Fowler  and  by  said  Fowler 
was  devised  to  his  son  Samuel  -|/^ 

Also  another  tract  bounded  as  follows  situated  near  the 
Franklin  Stone  Meeting  house  beginning  at  the  JMorth 
westerly  corner  of  lands  belonging  to  the  heirs  of  Noah 
Hammond  deceased  running  from  thence  North  46*^  30' 
West  1  chain  20  links  thence  North  52*  East  seven  chains 
50  links  south  67°  East  5  chains  50  links  south  23''  30' 
West  8  chains  10  links  south  80'^  45'  West  3  chains  14 
links  North  40'^  30'  West  five  chains  87  links  to  the  place 
of  Beginning  Containing  Q}4  excepting  32-100  of  an  acre 
heretofore  conveyed  by  Spencer  Scott  to  the  Trustees  of  on 
the  Fi-anklin  Chuich,  being  the  same  premises  conveyed 
by  Benjamin  Scott  and  wife  to  Dr.  Samuel  Fowler  23d 
February  1841. 

Also  a  tract  of  land  consisting  of  40  acres  heretofore 
set  off  under  the  division  of  the  lands  under  the  will  of 
Dr  Samuel  Fowler  deceased  from  the  east  end  of  the  moun- 
tain land  adjoining  to  the  lands  of  Israel  Munson  deceased 
and  Samuel  Tnttle  and  land  which  the  said  Dr.  Fowlei- 
deceased  sold  to  the  Franklin  Manufacturing  Companv  in 
his  life  time  Together  with  full  and  absolute  liberty  license  oi) 
power  and  authority  to  and  for  the  said  party  of  the  second 
part  their  successors  agents  workmen  and  seiwants  to  open 
dig  sink  blast  or  make  a  pit  or  pits  shafts  levels  drains  and 
soughs  and  to  search  for  get  and  take  up  work  mine  and 
dig  all  sorts  of  Mines  and  Minerals  veins  oi-  vein  of  Zinc 
Copper  lead  silver  gold  and  all  orher  ores  or  metals  except 
the  Franklinite  and  Iron  ores  as  herein  provided  Together 
also  with  full  free  absolute  liberty  licence  power  and  au- 
thority to  cut  and  make  water  courses  drains  puddles  Ijino- 
steads  for  washing  cleaning  and  keeping  said  ore  and  water   aa 
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to  wasli  the  s-aid  ore  and  all  other  uses  about  the  said  mines 
and  Works  and  also  plaees  called  puddles  in  which  the 
said  ore  may  be  from  time  to  time  conveniently  washed 
and  dressed  with  free  ingress  egreSvS  and  regress  into  and 
upon  the  said  premises  for  the  purpose  aforesaid  with  earts 
liorses  and  carriages  or  otherwise  to  cari-y  the  same  ores  or 
Metals  and  to  bring  and  carry  all  other  materials  and 
necessary  Carriages  to  and  from  the  said  mines  holes  and 
pits  witli  right  of  erecting   such  buildings    and    Machinery 

j^Q  as  may  be  necessary  for  the  digging  raising  and  rendering- 
said  metals  and  minerals  but  for  no  other  purpose  whatso- 
ever subject  to  all  damages  to  the  arable  surface  of  the  soil 
or  to  the  buildings  fences  and  structures  thereof  to  the 
owners  thereof. 

Together  with  all  and  singular  the  tenements  heredita 
ments  and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining  and  the  reversion  and  reversions  remain- 
der and  remainders  rents  issues  and  proiits  thereof  and  also 
all  the  estate  right  title  interest  property  claim  and  demand 

20  whatsoever  as  well  in  law  as  in  Equity  of  the  said  parties 
of  the  first  part  of  in  and  to  the  above  described  premises 
and  every  part  and  parcel  thereof  with  the  appurtenances 
To  Have  and  to  Hold  all  and  singular  the  above  mentioned 
and  described  premises  together  with  the  appmtenances 
unto  the  said  party  of  the  second  part  their  successors  and 
assigns  forever. 

In  Witness  Whereof  the  said  parties  of  tiie  fii'st  pait 
have  hereunto  caused  their  Corporate  seal  to  be  affixed 
and  these  presents  to  be  subscribed  by  their  President  and 

30  Secretary  the  day  and  year  first  above  written, 

Jamks  L.  Curtis 


40 


President  of  the  Sussex  Zinc  tt"  Copper  ; 

:         The  Sussex  Zinc 

Mining  Manufacturing  Company.      \    Minf.^ga'i.T^anu. 

:     factuting  Company. 

Geo.  W.  Savage  : 

* 

Secretarxj. 

Sealed  and  delivered  in  the  presence  of 

H  M  Alexandkk 
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State  of  New  York 
Citv  and  County  of  New   York. 

Be  it  Remembered  tliat  on  this  lifth  day  of  April  a.  d. 
1853  before  me  Henry  M.  Alexander  a  commissioner  under 
aTid  by  vii-tne  of  the  laws  of  New  Jersej'  for  the  ])roofs 
and  acknowledgment  of  deeds  residing  in  New  York  per- 
sonally appeared  James  L.  Curtis  tiie  President  of  the 
Sussex  Zinc  &  Copper  Miniuij;  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  both  ..^ 
of  whom  I  made  known  the  contents  of  the  witiiin  deed 
and  who  I  am  satisfied  are  tlie  persons  described  in  and 
who  executed  the  same  and  they  being  by  sworn  did 
depose  and  say  that  the  said  Jnmes  L.  Curtis  was  at  the 
time  of  the  execution  of  said  deed  President  and  the  said 
George  W  Savage  was  at  the  time  of  the  execution  of  said 
deed  Secretary  of  said  Company  that  the  seal  affixed  thereto 
is  the  seal  of  the  said  Company  &  was  affixed  by  order  of 
the  said  Company  that  the  said  Jatnes  L.  Curtis  signed 
his  name  to  said  deed  by  like  order  as  President  aforesaid 
and  the  said  Curtis  &  Savage  acknowledged  the  same  to  be 
the  voluntary  act  and  deed  for  the  uses  and  purposes  there- 
in mentioned. 

H.  M.   Alexander 

Oonim  afo?'esaid 

Exd  Received  and  Recorded  April  Tth  1853. 

LUDLUM,    C/ €■/'/>■ 

State  of  New  Jersey  )     ^.  30 


20 


Sussex  Countv  '' 

I  John  H.  Nelden,  Clerk  of  Sussex  County,  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Herebv 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  Tlie  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  To  The 
New  Jersey  Zinc  Company  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  226  &c. 
As  the  same  remains  on  record  in  this  office.  aq 
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III  Witness  Whereof,  1  have  hereunto  set  my   liand    and 
affixed  my  official  seal  this   27  day  of  April 
[l.  s.]        a.  d.  1883. 

John  H.  Nelden 

Clerk. 
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Exhibit  P  No.  13. 

[Offered  and  admitted  on  page  ii  of  Case.] 

The  Sussex  Zinc  and   Copper   Mining  and    Manufacturing 


Company  To  The  New  Jersey  Zinc  Company 

This  Indenture  made  the  eighth  day  of  March  in  the 
year  One  Tliousand  Eight  Hundred  and  Fifty  two 
Between  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  in  tiie  State  of  New  Jersey  of  the 
First  Part,  And  The  New  Jersey  Zinc  Company  in  the 
same  State  of  the  Second  Part  Witnesseth  that  the  said 
parties  of  the  tirst  part  for  and  in  consideration  of  the  sum 

20  of  One  Dollar  lawful  money  of  the  United  States  of 
America  to  them  in  hand  paid  by  the  said  pai'ties  of  tlie 
second  part  at  or  before  the  ensealing  and  delivery  of 
these  presents  the  receipt  whei'cof  is  hereby  acknowledged, 
iuive  granted  bargained  sold  aliened  remised  released 
convej'ed  and  comfirmed  and  by  these  pi-esents  do  giant 
bai'ofain  sell  alein  remise  release  convey  and  confirm 
unto  the  said  parties  of  the  second  part  and  to  their  suc- 
cessors and  assigns  forever, 

All  the  metal   mineral   or  Iron  ore  usually  known    and 

30  designated  by  the  name  of  Franklinite  found  or  to  be 
found  on  upon  or  in  a  certain  tract  of  land  described  as 
follows  situate  lying  and  being  in  the  Township  of 
Hardyston  Sussex  Cjunty  and  State  of  New  Jersey  near 
tlie  Franklin  Stone  Meeting  house  bounded  as  follows 
Beofinning  at  the  most  north  westerly  corner  of  lands 
beloiii^ins  to  the  heirs  of  Noah  Hammond  deceased  running 
from  thense  North  forty  degrees  thirty  minutes  West 
one  chain  and  twenty  links  thence  North  fifty  two 
degrees  East  seven  chains  fifty   links  and    thence   running 

40  upon  the  same  course  to  the  extreme  boundary  to  the   land 
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now  or  late  of  Sainnel  Fowler  thence  ruiiniiio-   south   sixty 
seven  deo^rees  East  five  chains  fiftv  links    thence    runnin"- 
South  twenty  three  degi'ees  thirty   minutes  West   until   it 
strikes    the    fourth    corner    of    a    six  acre  lot  conveyed  by 
Benjamin  Scott  to  Dr  Samuel    Fowler   now   deceased   and 
which  lot  Containing-  Six  Acres  more  or  less  is  a  part  of  the 
survey  hereby  intended    to   be  conveyed  and  runs  thence 
upon  the  hist  mentioned  course  eight  chains  and   ten   links 
thence  south  eighty  degrees  forty  five  minutes  West  three 
chains  and  fourteen  links  thence   North  forty   degrees  and   <ry 
thirty  seconds  West  live  chains  and  eighty   seven   liid\S  to 
the  place  of  beginning.     Together  with   full   and    absolute 
liberty  license  power  and    authority    to    and    for    the    said 
parties    of    tlie    second    part    their    agents    workmen    and 
servants  to  open  dig  sink  blast  make   a   pit  or   pits  shafts 
levels  drains  and  soughs  and   to   seai-ch   for   get    and    take 
up  work  loln   and   dig   all   the  ore   aforesaid   minerals   or 
metals  known  and   desiarnated    as    Franklinite.     To<j-ether 
also    with    full    free    absolute   liberty    license  power   and 
authority  to  cut  and   make    water   coui-ses    drains   puddles 
and  bing  steads  for   washing  cleansing   and    keeping  said 
ores  and  water  to  wash    the    said    ore    and    all    other    uses 
about  the  said  mines  or  works  and  also  places  called   pud- 
dles in  which  the  said  ore  may  be  from  time   to   time  con- 
veniently washed    and    dressed   with    free  ingress    regress 
and    egress   into    and    upon   the  said  premises  for  tlie  pui-- 
poses  aforesaid  with  carts  horses  and  carriages  or  otherwise 
to  carry  the  said  ore  or  metal  and  to  bring  and   convey   all 
other  materials  and   necessary  carriages   to    and   from   the 
said  mines  holes  and  pits  with  the   ri^ht   of  erectinir   such 
building  and  machinery  as  may  be   necessary   for   the   dig- 
ging raising  and  removing  the  ore  metal  or  mineial  afore- 
said   but   for    no    other   purpose    whatever   subject    to  all 
damage  to  the  arable  surface  of  the  soil  or  to  the   buildino- 
fences  structures  thereon  to  the  owner  thereof. 

Together  with  all  and  singular  the  tenements  heredita- 
ments and  appurtenances  thereunto  belonging  oi'  in  any- 
wise appertaining  and  tiie  reversion  and  reversions  re- 
mainder and  remainders  rents  issues  and  profits  tiiereof 
And  also  all  the  estate  rigiit  title  interest  pro2)erty   posses-  40 
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30 
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sion  cliiiiii  and  deinand  whatsoever  as  well  in  law  as  in 
equity  of  the  said  paities  of  the  tii'st  part  of  in  or  to  the 
above  described  premises  and  every  part  and  parcel  thereof 
with  the  a])purtenances  To  Have  and  to  Hold  all  and 
sin<^ular  the  above  mentioned  and  described  premises 
toirether  with  the  appurtenances  unto  the  said  parties  of  the 
second  part  their  successors  and  assigns  forever. 

In  Witness  Whereof  the  said  parties  of  the  first  part 
have  hereunto  caused  their  corporate  seal  to  be  affixed  and 
j^Q  these  presents  to  be  subscribed  by  their  President  and  Sec- 
retar}'  tlie  day  and  year  first  above  wi'itten. 

James  L  Curtis  * * 

:  The   Sussex   Zinc  : 

President  Sussex    Zinc  cfe  Mining   Cop-    \  f  MTrTufaau"!"! 
per  cfc  Manufacturing  Company 


:  Company.  ; 


Geo.  W.  Savage,  Secry. 
Sealed  and  Delivered  in  the  presence  of 


20 


Enoch  Armitage 


State  of  New  York  \ 

City  &  County  of  New   York  \ 

Be  it  Remembered  That  on  this  fifth  day  of  April  a.  v. 
1853  before  me  Henry  M.  Alexander  a  Commissioner 
under  and  by  virtue  of  the  laws  of  New  Jersey  for  the 
proof  and  acknowledgment  of  Deeds  residing  in  New 
York  personally  appeared  James  L.  Curtis  the  President  of 

3Q  the  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany and  George  W.  Savage  Secretary  of  the  same  to  both 
of  whom  I  made  know  the  contents  of  the  within  deed  and 
who  I  am  satisfied  are  the  persons  described  in  and  who 
executed  the  same  and  they  being  by  me  sworn  did  de- 
pose and  sa}'  that  the  said  James  L.  Curtis  was  sit  the 
time  of  the  execution  of  said  deed  President  and  Georoe 
AV.  Savage  was  at  the  time  of  the  execution  of  said  deed 
Secretary  of  said  Company  at  the  date  of  this  deed  that 
the  seal  affixed  thereto  is  the  seal  of  the  said  Company   (fe 

4.0  was  affixed  by   order  of  the  said   Company  that  the  said 
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James  L.  Curtis  signed  his  name  to  said  deed  by  like 
order  as  President  at'oresiiid  and  the  said  Curtis  and  Savage 
acknowledged  th.e  same  to  be  the  voluntary  act  and  deed 
of  the  Company  for  the  uses  and  purposes  therein  mention- 
ed. 

H,    M.  Alexandkk 

Cotnm  aforesaid 

Received  and  Recorded  April  7  1853 

LuDLUM,   Clei'k 

State  of  New  Jersev 


Sussex  County 


10 


I  John  H.  Nelden  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  record  thereof  (Do  Hereby 
Certify)  that  the  above  and  foregoing  is  a  true,  full  and 
correct  copy  of  a  Deed  made  by  The  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company  To  The  New 
Jersey  Zinc  Company  and  recorded  in  Sussex  County 
Clerk's  Office  in  Book  O.  4  of  Deeds  on  page  228  &c.  As 
the  same  remains  on  record  in  this  Office.  "^ 

In  Witness  Whereof,   I  have  hereunto   set  my  hand   and 
affixed  my  Official  seal  this  27  day  of  April 
[seal]         a.  d.  1883. 

John  H.  Nelden 

Clerk 


30 
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Exhibit  P  No.  14. 

[Offered  and  admitted  on  page  13  of  Case.] 

Tlie  New  Jersey  Zinc  Co.  To  Tlie   New  Jersey    Zine  and 
Iron   Company 

This  Indenture  made  the  thirtieth  day  of  October  in  tlie 
year  of  Our  Lord  One  Tiiousand  Eight  Hundred  and 
Eighty 

Between  the  New  Jersey  Zinc  Company,   a  corporation 
duly  organized  and  exisiting  under  and    pursuant   to   the   iq 
lawo  of  tlie  State  of    New  Jersey  parties  of  the  First  Part : 

And  The  New  Jersey  Zinc  and  Iron  Company,  a  cor- 
poration duly  organized  and  existing  under  and  pursunnt 
to  the  laws  of  the  State  of  New  Jersey  parties  of  the 
Second  Part : 

Whereas  the  parties  of  the  first  part,  on  or  about  the 
tenth  day  of  August  a.  d.  1880,  made  an  agreement  with 
Moses  Taylor,  of  the  City  of  New  York,  and  the  stock 
holders  of  the  parties  of  the  first  part  whereby  the  parties 
of  the  first  part  agreed  to  bargain  and  sell,  convey,  assign,  oa 
and  trausfei-  all  and  singular  all  their  i-eal  estate,  mineral 
rights,  franchises,  leases,  patents,  patent  rights,  works 
machinery,  furnaces,  tools  and  implements,  fixtures,  furni- 
ture, live  stock,  and  other  chattels,  not  including  ore  mined 
and  choses  in  action,  to  a  new  corporation  to  be  oro-anzied 
under  the  laws  of  the  State  of  New  Jersey,  having  objects 
and  purposes  similiar  to  those  of  tlie  pai-ties  of  the  first 
part,  and  tor  the  consideration  of  One  Million  five  hundred 
thousand  Dollars  of  the  cnpital  stock  of  the  said  new  cor- 
poration so  to  be  organized,  as  by  reference  to  said  contract  o(k 
will  more  fully  appear,  and  Whereas,  The  New  Jersey 
Zinc  and  Iron  Company,  the  parties  of  the  second  part 
have  been  duly  organized  under  and  pursuant  to  the  pro- 
visions of  the  said  act  of  the  Legislature  of  the  State  of 
New  Jersey  entitled  "An  act  concerning  corporations" 
and  are  now  an  existing  corporation  having  objects  and 
purposes  similar  to  those  of  the  parties  of  the  first  part. 
Now  Therefore  This  Indenture  Witnesseth.  That  the  said 
parties  of  the  first  part,  by  and  with  the  conseni  of  their 
stockholders  and  trustees    aiul  pursuant  to   a   vote   of  the   40 
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Board  of  Trustees,  and  for  and  in  consideration  of  tlie 
premises  and  for  and  in  consideration  of  Fifteen  thousand 
shares  of  the  capital  stock  of  the  New  Jersey  Zinc  and 
Iron  Company,  tlie  parties  of  the  second  part,  said  fifteen 
thousand  sliares  heing  One  Million  five  hundred  thousand 
Dollars  of  the  Capital  stock,  at  the  i)ar  value  thereof,  of 
the  parties  of  the  second  part,  to  them  paid  and  transferred 
h\'  the  said  parties  of  the  second  pai-t  at  or  hefore  the  en- 
sealing and  deliver}'  of  these  presents,  the  receipt  whereof 

iA  is  hereby  acknowledged,  have  gi-anted,  bargained,  sold, 
convej'ed,  assigned  and  transferred  to  the  paities  of  the 
second  part  and  their  snccessors  and  assigns  forever. 

All  and  singular,  all  the  real  estate,  mineral  rights,  fian- 
chises,  leases,  patents,  patent  rights,  works,  furnaces, 
machinery,  fixtures,  business  implements,  tools,  live  stock, 
furniture,  and  other  chattels  belonging  to  the  parties  of  the 
first  part,  used  in  or  reqnired  for  the  cairying  on  of,  the 
business  of  the  parties  of  the  first  part.  The  real  estate 
iiereby  conveyed  being  described  as  follows;  that  is  to  say  : 

Of)  First,  the  lands,  tenements,  hereditaments,  real  estate, 
ores,  mines  and  mineral  rights  of  the  parties  of  the  first 
part  situate  in  the  County  of  Sussex  and  State  of  New 
Jerse}'  which  were  conveyed  to  the  said  The  New  Jei'sey 
Zinc  Company  by  its  present  corporate  name  or  by  its  for- 
mer corporate  name  The  New  Jersey  exploring  and  Min- 
ing Company,  by  the  several  deeds  hereinafter  stated,  that 
is  to  say.  1.  A.  Deed  made  by  Samuel  Fowler  and  wife 
to  the  New  Jersey  Exploring  and  Mining  Company,  bear- 
ing date  November  7,  1849,    and   recorded    in    the    Clerks 

QQ  Otfice  of  the  County  of  Sussex  in  Book  I.  4.  of  Deeds, 
page  435.  2.  A.  Deed  made  by  Samuel  Fowler  and  wife 
to  The  New  Jersey  Exploring  and  Mining  Company, 
bearing  date  November  5,  1849,  and  recorded  in  said 
Clerks  Office  in  Book  K.  4,  of  Deeds  page  472.  3.  A. 
Deed  made  by  Samuel  Fowler  and  wife  to  The  New  Jer- 
sey Exploring  and  Mining  Company,  bearing  date  April  5, 
1850  and  recorded  in  said  Clerks  Office  in  Book  M.  4,  of 
Deeds  page  83, 

4.     A  Deed    made  by  Samuel  Fowler  and    wife    to  The 

4Q  New  Jersey  Exploring  and  Mining  Company,  bearing  date 
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July  I."),  1850.  auil  recorded  in  said  Clerks  Office   in    Book 
M.  -i,  of  Deeds  page  84. 

Tlie  property  conveyed  by  the  deeds  aboved  specified  is 
tiie  property  of  the  parties  of  the  first  part  usually  called 
"Sterling  Hill  Mine"  in  the  Township  of  Sparta  in  said 
County  of  Sussex, 

5.  A  deed  made  by  Samuel  Fowler  and  wife  to  The 
New  Jersey  ZincCompany  bearing  diite  November  1,  1854, 
and  recorded  in  said  Clerks  Office  in  Book  R,  4,  of  Deeds 
page  469,  6.  A  Deed  made  by  Daniel  Haines  Surviving  .  . 
executor  aTid  Trustee  for  Mrs.  Rebecca  F.  Ross  under  the 
last  will  of  Samuel  Fowler  (the  elder)  deceased,  and  Re- 
becca F.  Ross,  to  The  New  Jersey  Zinc  Company,  bearing- 
date  October  18,  1859,  and  recorded  in  said  Clerks  Office 
in  Book  Y.  4,  of  deeds  page  39,  7.  A  Deed  made  by  Re- 
becca F.  Ross  to  the  New  Jersey  Zinc  Company,  bearing- 
date  July  6,  1859,  and  recorded  in  said  Clerk's  Office  in 
Book  X.  4.  of  Deeds,  page  142. 

8.  A  Deed  made  bv  Daniel  Haines  Surviving  executor 
and  Trustee  for  Mrs.  Rebecca  F.  Ross  under  the  last  will 
of  Samuel  Fowler  (the  elder)  deceased,  and  Rebecca  F. 
Ross  to  Tiie  New  Jersey  Zinc  Company,  bearing  date  De- 
cember 2,  1861  and  recorded  in  said  Clerks  Office  in  Book 
B.  5,  of  Deeds  page  332.  9.  A  Deed  made  by  John  D. 
Lanterman  to  the  New  Jersey  Zinc  Company,  bearing 
date  June  Sth  1866,  and  recorded  in  said  Clerks  Office  in 
Book  O,  5,  of  Deeds  page  120.  10.  A.  Deed  made  by 
Samuel  T.  Jones  and  \Villiam  W.  Campbell,  Trustees  of 
The  Consolidated  Exploring  and. Mining  Company  to  The 
New  Jersey  Exploring  and  Mining  Company,  bearing  date 
April  2.  1849,  and  recorded  in  said  Clerks  Office  in  Book 
I,  4,  of  Deeds  page  253, 

11.  A  Deed  made  by  John  Linn  and  wife  to  The  New 
Jersey  Zinc  (Company  bearing  date  April  1.  1860,  and  re- 
corded in  said  Clerks  Office  in  Book  Z.  4,  of  Deeds  paoe 
302,  12,  A  Deed  made  by  John  Linn  and  wife  to  The 
New  Jersey  Zinc  Company,  bearing  date  February  1,  186 
and  recorded  in  said  Clerks  Office  in  Book  H,  5,  of  Deed 
page  193. 

13,  A  Deed  made  by  John  Linn  and  Thonjas   R.    Linn   x,j 


)0, 
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to  The  New  Jersey  Zinc  Company  hearing-  date  Octoher  5, 
1857,  and  recorded  in  said  Clerks  Office  in  Book  T.  4. 
of  deeds  page  031  l-l.  A,  Deed  made  hy  the  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company  to  The 
ISew  Jersey  Zinc  Company  hearing  date  March  8,  1852 
and  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds 
page  226,  15,  A  deed  made  hy  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  to  The  New 
Jersey    Zinc    Company   bearing  date  March   8,  1852,  and 

iQ  recorded  in  said  Clerks  Office  in  Book  O,  4.  of  Deeds  page 
228,  The  property  conveyed  by  the  last  two  deeds  above 
specified  being  the  mines  and  minerals  on  the  property 
known  as  "  Mine  Mill  "  in  the  Township  of  Hardiston  in 
said  County  of  Sussex,  Second  The  lands,  tenements,  he- 
reditaments and  real  estate  of  the  said  parties  of  the  first 
part,  situate  in  the  City  of  Newark,  in  the  County  of  Essex 
and  State  of  New  Jersey,  conveyed  to  the  said  parties  of 
the  first  part  by  the  several  deeds  hereinafter  stated,  that  is 
to  say  :     16.  A  deed  made  hy  James  A.  Tichonorand  wife 

20  to  the  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  May  1,  1850  and  recorded  in  the  Essex  County 
llegister's  Office,  in  Book  G,  7,  of  Deeds  page  155,  17. 
A  deed  made  by  Christopher  VanEmburgh  and  wife  t(» 
The  New  Jersey  Exploring  and  Mining  Company  bear- 
ing date  April  26,  1850,  and  recorded  in  said  Hegister's 
Office  in  Book  F,  7  of  Deeds  page  308,  18.  A  deed  made 
by  Moses  Baldwin  and  wife  to  The  New  Jersey  Exploring 
and  Mining  Company,  bearing  date  September  20,  1850, 
and    recorded    in   said    Registers    Office   in  Book  N.  7.  of 

3Q  Deeds  page  232, 

19,  A  deed  made  by  Moses  R.  Ivenig,  Robert  Dod  and 
Edward  Carter,  Commissioners  to  the  New  Jersey  Explor- 
ino-  and  Mining  Company  bearing  date  January  10,  1851, 
and  recorded  in  said  Registers  Office  in  Book  M,  7,  of 
Deeds  page  528, 

20,  A  deed  made  hy  Deborah  A.  Baldwin   widow  of  Al- 
bert Baldwin  deceased  to  The  New  Jersey   Exploring  and 
Minino-  Company  bearing  date  January   20,    1851,    and   re 
corded  in  said  Registers  Office  in   Book    M,    7,  of  Deeds 

40  P"n6  191^5     21,   A  deed  made  by   William    T.   Clough  and 


160] 

wife  to  the  Xew  Jersey  Zinc  (company  bearitii^  date  Sep- 
teinher  25,  1867,  and  recorded  in  said  Kegister's  Office  in 
Book  Q.  13,  of  Deeds  pa<re  242. 

22,  A.  Deed  nnide  by  Thomas  E,  Riciiards  and  wife  to 
The  New  Jersey  Zinc  Company,  bearing;  date  July  20, 
1874,  and  recorded  in  said  Registers  Office  in  Book  Y.  17, 
of  Deeds  page  467, 

Also,  The  right  of  the  parties  of  the  first  part  to  bnild 
wliarves.  docks  or  ])iers  in  the  Passaic  River  in  fi-ont  of 
the  aforesaid  hinds  in  said  County  of  Essex,  wliicli  lioht 
was  acquired  by  said  parties  of  the  first  part  by  two  grants 
or  licenses,  granted  by  boards  of  Connnissioners  of  tlie 
B  )ards  of  Chosen  Fi-eeholders  of  the  Counties  of  Essex 
and  Hudson,  and  unly  executed  by  the  directors  and  Clerks 
of  the  said  Boards  of  Chosen  Freeholders  respectively,  one 
of  whicli  grants  bears  date  October  1,  1870.  and  is  recorded 
in  said  Register's  Office  in  Book  E,  15  of  Deeds  page  363. 
The  other  of  whicli  grants  bears  date  October  7,  1870 
and  is  recorded  in  said  Registers  Office  in  Book  I,  15  of 
Deeds  page  132, 

Tiie  premises  above  described  are  situate  in  the  County 
of  Essex  in  the  State  of  New  Jeasey,  and  comprise  what  is 
known  as  the  New  Jersey  Zinc  Works  with  the  appnrte- 
nances  heretofore  occupied  and  owned  by  the  said  parties 
of  the  tirst  part.  Also,  all  other  lands,  tenements,  heredi- 
taments, real  estate,  mines,  mineral  rights,  works  and  fur- 
naces, with  their  appurtenances,  now  belonging  to  tin- said 
The  New  Jersey  Zinc  Com])any  wliether  included  sincifi- 
cally  in  the  foregoing  description  oi-  not.  Excepting  how- 
ever, out  of  the  lands  and  premises  above  described  any 
lands  or  real  estate  that  have  been  heretofore  conveyed 
away  by  the  said  parties  of  the  first  part.  Together,  with 
all  and  singular  the  tenements,  hereditaments,  and  annnr- 
tenances  thei-eunto  belonging,  or  m  anywise  appertainin^j 
and  the  revision  and  revisions,  remainder  and  i-emainders 
rents  issues  and  profits  thereof,  and  also  all  the  estate,  right, 
title,  interest  property  possession,  claim  and  demand  wiiat- 
soever  as  well  in  law  as  in  equity  of  the  said  parties  of  the 
first  part  of,  in  and  to  the  above  described  pi'emises,  and 
real    and    personal    pi-operty,  and    every    part    and  parcel   40 
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thereof,  with  the  appurtenances. 

To  Have  and  to  Hold,  all  and  singular  the  ahove  mentioned 
and  described  premises,  and  real  and  personal  property,  unto 
the  said  parties  of  the  second  part  their  successors  and  as 
signs  forever 

,  Excepting  hou'ever,  from  this  conveyance,  all  ores  mined 
up  to  the  time  of  the  delivery  of  this  conveyance,  and  all 
fuel  and  materials  on  hand,  and  the  manufactured  products 
of  the  said  parties  of  the  first  part,  and  their  cash  govern- 

IQ  ment  bonds,  bills  receivable  accounts,  bonds,  mortgages  de- 
posits and  choses  in  action.  And  the  said  parties  of  the 
iirst  part,  for  themselves,  their  successors  and  assigns,  do 
covenant,  promise  and  agree  to  and  with  the  said  parties 
of  the  second  part,  tlieir  successoi's  and  assigns,  that  they 
have  not  made,  done,  committed  or  executed  and  act  or 
acts,  thing  or  things  whatsoever,  whereby  or  by  means 
whereof  the  above  mentioned  and  described  premises  and 
real  and  personal  property  or  any  part  or  parcel  thereof, 
now  are  or  at  any  time  hereafter  shall  or  may  be  impeached, 

20  charged  or  encumbered,  in  any  mannei'  or  way  whatsoever, 
except  as  hereinbefore  excepted. 

In  Witness  Whereof,  the  said  parties  of  the  first  pait 
have  caused  their  corporate  seal  to  be  hereunto  affixed  and 
these  presents  to  be  signed  by  their  President  and  attested 
by  their  Secretary  the  day  and  year  first  above  written, 

Edwd  Baker  :xhl  m i : 

.The  New    Jersev  . 

President  of  the  New  Jersey  Zinc  Co.    \  ^'"'^  Company  : 


30 


40 


Executed  in  the  presence  of 

Note — on  this  page  "  whereof"  interlined  ;  on  page  two 
22  lines  erased,  the  words  "hundred"  obliterated  in  T 
"and  10"  lines  from  top  of  4th  page;  and  the  words 
"thousand"  written  over  before  execution  hei-eof 

A.  H.  Farlin.  Secy, 

State  City  and  County  of  New  York  ss.  Be  it  Eemem- 
bered  that  on  this  thirtieth  day  of  October  a.  u.  Eighteen 
hundred  and  eightv  before  me  the  subscriber    a    master  in 
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Clianceiy  of  New  Jersey  personally  appeared  x\iitrnstns 
H.  Farliii  wlio  being  duly  sworn  on  his  oath  saith  tliat  he 
is  the  Secretary  of  The  New  Jersey  Zinc  Company  the 
o-raTitors  within  named,  ti)at  lie  snbscribed  his  name  to  the 
within  Indenture  as  a  subscribino-  witness  that  he  saw  ^d:' 
ward  Baker  the  President  of  said  company'  sign  his  iKune 
to  said  Indenture  as  such  President  and  being  well  ac- 
quainted witli  the  seal  of  the  said  The  New  Jei'sey  Zinc 
Company,  he  knows  that  the  same  was  and  is  thereto  set, 
and  that  the  said  The  New  Jersey  Zinc  Company  did  then  iq 
and  there  cause  the  said  seal  to  be  affixed  to  the  said  In- 
denture, and  the  same  to  be  so  signed  and  delivered  as  their 
voluntary  act  and  deed  for  the  uses  and  purposes  therein 
expressed,  by  virtue  of  a  resolution  of  the  Board  of  Trus- 
tees, passed  for  that  purpose, 

A.  II.  Farlin 
Subscribed   and    sworn    to    before  me  the  daj'  and  year 
al)ove  written 

A.  P.  Whitehead 
JI aster  in  (Jhancery  of  New  Jersei/       20 

We,  the  Trustees  of  the  New  Jersey  Zinc  Company  con- 
sent to  the  foregoing  conveyance  and  sale 
Dated  October  30th  1880 

Arthur  B.  Graves  Jno.  L.  Riker 

Wm.  H.  Guion  Edwd  Baker 

Robert  C.  Watsox  Aurelius  B.  Hull 

Charles  Mali  John  J.  Mathew 

B.  Williamson  G.  H.  Redmond 

30 

State  of  New  York  City  and    County  of   New   York  ss.   ' 

Be  it  Remembered  that  on  the  first  dav  of  Novembei- 188(' 
before  me  Aaron  Pennington  Wliiteliead  one  of  the 
Masters  of  the  Court  of  Chancery  of  New  Jersey  person- 
ally appeared  Arthur  B.|Graves,  William  H.  Guion,  Rob- 
ert C.  Watso!i,  Charles  ]\[ali,  Benjamin  Williamson,  John 
L.  Riker,  Edward  Baker,  Aurelius  B.  Hull  and  John  J. 
Mathew,  and  on  the  3d  day  of  November  1880,  before  me 
personally  appeared  Goold  H.  Redmond  and  I  beino-  sat- 
isfied that  the  said  several  persons  were  the  persons  who  exe-    4.0 
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ciited  the  foresioin^  instrmnent  or  consent  and  liavino-  first 
male  Icnjwn  to  tliij:ii  tlio  contents  thereof,  they  thereupon 
sever.illy  ackiio\vleJji;ed  to  me  that  they  executed  the  same 
as  their  vohmtary  act  and  deed  for  the  uses  and  purposes 
therein  mentioned  and  expressed. 

A.  P.  "Whitehead 
Master  in  Chancery  of  New  Jersey 

Received  and  Recorded  January  4tli  a.  d.  188 1. 

Geo.  II.  Nelden 

Clerk. 

State  of  New  Jersey  Sussex  County  ss.  I  Jolm  H.  Nel- 
den, Clerk  of  Sussex  County  and  also  Clerk  of  the  several 
Courts  of  record  thereot"  (Uo  Hereby  Certify)  that  the 
above  and  forci^oini^-  is  a  true  full  and  correct  copy  of  a  Deed 
made  by  the  New  Jersey  Zinc  Co.  To  The  New  Jersey 
Zinc  and  Iron  Company  and  recorded  in  Sussex  County 
Clerks  Ortice  in  Book  II,  7  of  Deeds  on  page  519  &c,  As 
the  same  remains  on  record  in  this  office. 

In  Witness  Whereof    I  have   hereunto  set  my  Inmd  and 

affixed  my  Official  seal   this  27th    day    of  April 

[seal.]  a.  d.  1883. 

John  H.  Nelden 

Clerh 


30 
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I  r.or, 

EXHIBIT  P.  15. 

Certificate  of  Organization  of  the  New  Jersey  Zinc 

and  Iron  Company,  filed  with  Sec.  of  State 

of  N.  J.  Oct.  30,  1880. 

(Admitted  pag-e  13.) 

EXHIBIT  P,  9^. 

fOffei'ed  i>.  10,  I'e-oti'ered  iiiid  rejected,  p.  500.) 
Agreement  between  the  N.  J.  Exploring  «&   Mining 
Co-  «&  the  Sussex  Zinc  &  Copper  Mining 
&   M'f'g.   Co. 

This  agTeeiiieiit  made  in  the  city  of  Newark,  State  of  10 
New  Jersey,  this  fourth  day  of  Septendjer,  A,  D.,  1851, 
between  the  New  Jersey  Exploring  &  Mining  Company, 
and  the  Sussex  Zinc  &  Copper  Mining  &  Manufacturing 
Company.  Both  Corporations  Chartered  by  the  Legisla- 
ture of  the  State  of  New  Jersey.  Witnesseth,  That  for 
the  mutual  interest  of  both  said  Companies,  they  have 
agreed  to  unite  these  properties,  and  to  carry  on  their 
joint  business  under  one  organization,  that  of  the  "New 
Jersey  Exploring  &  Mining  Company."  The  Sussex  Zinc 
tfe  Copper  Mining  &  Manufacturing  Com])any  agrees  20 
herel)y  to  convey  to  the  said  New  Jersey  Exploring  & 
Mining  Company,  all  the  real  and  personal  estate  of  said 
Sussex  Zinc  &  Copper  Mining  &  Manufacturing  Comjiany 
and  all  mines  and  minerals,  leases  and  rights,  and  all  the 
Capital  Stock  belonging  to  said  Company  not  issued  to 
individuals,  and  the  said  New  Jersey  Exploring  A:  Mining 
Company  agrees  to  recognize  and  admit  tiie  whole  stock 
of  the  said  Sussex  Zinc  &  Copper  Mining  &  Manufactur- 
ing Company  to  the  same  dividends  as  the  stock  of  the 
said  New  Jersey  Exploring  &  Mining  Company  and  the  30 
individuals  now  holding  the  Stock  of  said  Sussex  Zinc  and 
Copper  Mining  <fe  Manufacturing  Com])any  shall  be  en- 
titled eipudly  with  rhe  holders  of  the  Stock  of  rhe  New 
Jersey  Exploring  Ar  ^Mining  Company  to  all  dividends 
and  to  all  the  properties  both  real  and  persoiuil  of  the  said 
two  companies.  The  New  Jersey  Exploring  &  Minino- 
(yompanyjs  to  sell  and  dispose  of  the  Sto(d<  of  said  Sussex 
Zinc  and  ('opper  Mining   iVr  Arainifacturing  Company,  not   40 
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ulreudy  issued  and  agrees  to  apply  the  proceeds  thereof  in 
extending  the  manufacturing  works  now  owned  by  said 
New  Jersey  Exploring  &  Mining  Company  and  to  the 
payment  of  all  debts  or  demands  against  either  Company  ; 
and  in  any  other  way  which  may  tend  to  promote  the  ]oint 
interests  of  the  respective  Stockliolders. 

This  union  is  based  upon  tlie'principle  of  entire  equality 
between  the  individual  Stockholders  composing  the  Share- 
holders  of    each   Company.     It    is  contemplated   to  apply 

IQ  to  the  Legislature  of  New  Jersey  for  an  inci'oase  of  the 
Capital  Stock  of  the  New  Jersey  Exploring  &  Mining 
Company  to  an  amount  equal  to  that  of  said  Sussex  Zinc 
«&  Copper  Mining  &  Manufacturing  Company,  and  in 
case  of  such  increase,  then  the  said  Stock  of  the  said  Sus- 
sex Zinc  &  Copper  Mining  &  Manufacturing  Company  is 
to  be  surrendered,  and  the  said  Stock  of  the  New  Jersey 
Exploring  &  Mining  Company  issued  in  lieu  thereof.  The 
real  estate  of  said  Sussex  Zinc  &  Copper  Mining  &  Man- 
ufacturing  Company  and    all    personal    property  is   to  be 

20  transferred  to  said  New  Jersey  Exploring  &  Mining 
Company,  thus  forming  a  complete  union  and  bringing 
togetiier  and  uniting  under  one  charter  all  the  property 
rights  or  advantages  now  owned  and  enjoyed  by  both  said 
Companies.  But  until  such  Legislature  sanction  shall  be 
obtained  the  entire  management  of  the  joint  property 
shall  be  vested  in  the  New  Jersey  Exploring  &  Mining 
Company  and  all  Dividends  shall  be  declared  and  paid 
equally  npon  the  issued  Stock  of  both  Companies. 

In  witness  whereof,  the  President  of    the  two  companies 

30  have  hereunto  respectively  set  their  hands  and  affixed  tlie 
Corporate  seal  of  the  respective  Companies  the  day  and 

year  first  above  written. 

[seal.]  James  S.  Curtis, 

President  New  Jersey  Ex.  <k 

Mill  ing  Com  pan  y. 

.     .      [seal.]  J.  Elnathax  SMrrn, 

President  of  the  Sussex  Zinc  dc  Copper 
Mining  i&  Manufacturiny  Co. 


Witness : 
40  Tnos.  Drouu). 


State  of  New  York,  ) 

City  &  Coniitj  of  New  York,  f 


■<?.<?. 


On  this  29tli  day  of  Jiiiinary,  A.  D.  1878,  before  me, 
Edwin  F.  Corey,  Ju'r,  a  commissioner  for  the  State  of  New 
Jersey,  residing  in  the  City  of  New  York,  personally 
appeared  James  S.  Curtis,  who  being  by  me  duly  sworn 
did  depose  and  say  that  he  was  President  of  the  New 
Jei-sey  Exploring  and  Mining  Company,  the  Corporation 
in  the  foregoing  instrument  named,  that  the  seal  affixed 
to  the  said  instrument  he  believed  to  be  the  corporate  seal 
of  said  corporation  and  was  so  affixed  by  authority  of  said 
corporation,  and  that  he  signed,  sealed  and  delivered  the 
same  as  the  voluntary  act  and  deed  of  said  corporation.  jq 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  last  aforesaid. 


20 


IEdwix  F.  Corey,  Jr.,! 

:       Commissioner.       :  Edwin  F.  Cokey,  Ju'r., 

:                  [seal.]  I 

* * 

Commissioner  for  the  State  of 
New  Jersey  in  New  York. 

Kec'd  and  Recorded  Jan'y  lOtii,  A.  D.  1878. 

Geo.  H.  Nelden,  Clerk. 

State    of    New    Jersey,  ) 
County  of  Sussex.      f 

I,  Geo.  H.  Nelden,  Clerk  of  Sussex  County  and  also 
Clerk  of  the  several  Courts  of  Record  thereof,  (Do  Hereby 
Certify)  that  the  above  is  a  true,  full  and  correct  cop}'  of 
an  agreement  between  The  New  Jersey  Exploring  & 
Mining  Company  and  The  Sussex  Zinc  &  Copper  Mining 
&  Manufacturing  Company,  recorded  in  Book  Z,  6,  on  30 
page  2,  &c.,  of  Deeds,  as  the  same  remains  of  record  in 
my  office. 

In    witness  whereof,  1   have  hereunto  set  my  hand   and 
affixed  n)y  official  seal  this  30th  day  of  Jan'y  A.  D.  1878. 

[seal.]  Geg.  H.  Nelden, 

Cle7'k.       40 
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[Specimen   of  Robertson's  daily  reports  offered  and  re- 
jected, pp.  80,  81.] 

Daily  Report  New  Jersey  Zinc  Works. 

Sunday,    October    27tli,    Monday,    28th.     1867. 

Room  No.  1.  Room  No.  4. 

/  4.1  . 

Oxide.  Night.         '  Night. 

Chai^ges •  •  48 .  48 

Ore Lump  G     475        Bkwht     475 

Residuum.-.. rv  ...P^^  ,    ^^^ 

Flux..'.'.  ....  ...!.'....  .    .'_250  250 

Coal .;,  ,,    1?5  195 

.      ,              .  ni.  100    ,  m.  100 

"XX.. .....'. 5,495    i  5,532 

X...., 114  ...  342 

No.  2....... _    684  912 

Yield........ ^ivr-,,  M  '    27t^' !..'.^  _  29i^ 

,  Iron  Charges.  .  Residuum.     ,  Coal.  Produced.  Quality. 

Fur.  A 50     .     660.^  ..   .700         10,075         Cryst'd 

Fur.  B 51         420 '       700        ;    9,665         ,/.  do. 

Spelter.  B.   W.  O.       B,  P.         Dust.      Retorts.,   B,  P.       Spelter.      Yiald. 

No.  5.....  2,000  75jj.l,600.  2  750  940  4.1% 

.JnTo.  6 2,n00  748  1,600  2  .754  955  4:'lx\% 

No.  7 2,000  758  1,600  ,-748  1,000  50^ 

No.  8 2,000  756  1,600  3  758  880  44^ 


10 


20 


Summary  of  Robertson's  daily   slips  or 

reports  Tsrhich.  "were  so  as  aforesaid 

offered  and  rejected  : 


30 


Working  ore  in  spelter  furnaces  in  1867. 

Aug.  10,  commenced  with  two  retorts  on  red  ore,  80  lbs. 
■'    Augl  14,  two  more  on  green  ore  80,  lbs. 

S^pt.  17,  two  more  on  green,  100  lbs. 

All  the  retorts  were  old  when  first  charged  with  ore. 
'     Three   retorts  were  broken  within  an  hour  or  so  of  put- 
ting in  furnace,  these  are  not  included  in  the  totals.  ^q 
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Totals.  Ret!  Ore.  (ireen  Ore.  Totals. 

Retorts 4                   11  15 

Ore  used 01601  lbs.  9590  lbs.  15750  lbs 

Spelter  made 11:11  lbs.  1640  lbs.  3051  lbs. 

Spelter  per  retort 853  lbs.          149  lbs.  203  lbs. 

Yield  per  cent 22.9              17.0  19.4 

Retorts  last  days 881/2               20  25 

111  1868,  wlieii  all  the  spelter  furnaces  were  using  oxide, 
there  was  made  453,578  lbs.    of  spelter,   and   1,322  retorts 
10  were  used  ;  343  ll)s.  per  retort. 

\V(>rkini>;  sepai'ated  ore  in  1868. 

Jan.  14,  commenced  with  furnace  No.  8,  changed  to 
furnace  No.  6  Jan.  24. 

Ran  till  April  10  inclusive;  seven  days  were  short  of 
ore  and  used  about  one-third  oxide,  5,250  oxide  to  11,250 
of  ore.  From  March  11  to  18  inclusive  and  on  March  4 
and  February  17  bad  no  ore:  deducting  for  these  ten  days 
leaves  88  days  working  on  ore  alone. 

Total  ore  used,  186,550  lbs. 
20       Total  oxide  used,  5,250  lbs. 

Spelter  made,  40,519  lbs.         Average  yield,  21.12^; 
Retorts  used,  198.  Spelter   per   retort,    205    lbs. 

Average  life  of  a  retort,  25  days. 

During  the  ten  days  oxide  alone  was  used. 

Total  oxide 18,900  lbs . 

Spelter  made 6,735  lbs. 

Yield 35 .  63^ 

Retorts 29 

Spelter  per  retort 236  lbs . 

During  the   rest  of  the  year  1868  the  average  life  of  a 
30  retort  in  furnaces  working  all  oxide  was  30  days. 

The  furnace  and  all  retoi'ts  in  tt  M'ere  old  when  the  run 
was  commenced. 

Second  run  on  separated  ore  in  1868. 

Commenced  Sept.  21,   whole  furnace  on  ore  till  Oct.  1, 
inclusive,    after  that  part  of  the  furnace  on  oi"e.     A    sepa- 
rate account  was  kept  of  the  retorts  used  for,  and  spelter 
made  from,  ore.     Entire  run  lasted  till   Nov.  10,  in  all  51 
40  clays. 
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Ore  used 53.240  lbs. 

Spelter  made 16,321  lbs . 

Spelter  per  retort 206  lbs . 

Ketorts 78 

Yield 30.66^ 


EXHIBIT  SQUIER  NO.  4. 

(Admitted  page  414.) 

New  York,  Nov.  I6tli,  1852.        ^^ 
To  Horatio  Allen,  Esq., 
and  others. 
Committee  of  Investigation  of 

New  Jersey  Zinc  Go's,  affairs  : 
Gents : 

The  origin  of  what  has  been  termed  the  Wetherill  pat- 
ent, is  as  follows :  During  the  past  summer  Mr.  Samuel 
Wetherill  requested  permission  of  the  N.  J.  Zinc  Co.  to 
make  some  experiments,  at  their  works,  at  Newark,  theob-  on 
ject  of  which  was  to  discover  a  cheaper  process  for  making 
the  white  oxide  of  zinc,  and  lie  assured  the  Executive 
Committee  that  if  successful,  he  would  allow  the  N.  J. 
Zinc  Co.  the  use  of  the  new  method,  leaving  to  them  to 
state  what  his  compensation  should  be. 

He  was  permitted  to  erect  a  furnace  upon  the  plan  pro- 
posed by  him,  which  upon  trial,  was  reported  to  be  a  fail- 
ure. A  different  arrangement  of  the  furnace  was  then 
suggested  by  persons  in  the  employ  of  the  N.  J.  Zinc  Co., 
the  principal  alteration  was  to  substitute  perforated  grate  qq 
bars  and  introduce  the  blast  from  beneath,  and  the  coal 
and  ore  mixed  were  i)laced  upon  these  grate  bars  from  3 
to  6  inches  in  depth. 

The  furnace  thus  altered  worked  well,  throwinof  off  a 
large  volume  of  the  oxide  of  zinc,  with  less  than  one-third 
the  consumption  of  coal,  used  by  the  present  process. 

The  N.  J.  Zi?ic  Co.  then  constructed  three  furnaces  un. 
der  Mr.  Wethei  ill's  superintendence,  and  connected  them 
with  the  exhausting  apparatus  and  bags  in  order  to  collect 
the  oxide  and  test  its  quality.  ^.q 
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Tliu  fiinuices  were  worked  several  liuiu's  in  >siiccessiuii 
and  samples  of  the  oxide  collected  and  examined,  both  in 
the  dry  state  and  mixed  with  linseed  oil,  and  the  quality 
appeared  to  be  equal  to  any  manufactured  by  the  present 
process. 

One  more  experiment  was  needed  to  ascertain    whether 
the  usual  [)er  centa<^e  of  zinc   could    be  obtained   from  the 
ore,  i)ut  this  part  of  the  experiment  has  never  been   tested 
for  at  this  stage  of  the  process,  it  was  ascertained  that  Mr. 

IQ  Wetherill  would  not  abide  by  the  terms  proposed  by  him- 
self, and  that  he  was' takin<j^  measures  to  secure  a  patent. 

During  the  month  of  March  or  April,  1851,  aii'e*x))'eri- 
metic  was  tried  at  tiie  Zinc  Works  at  Newark,  by  Mr.  John 
Burrows,  in  a  snudl  furnace  resembliiig  a  blast  furnace, 
into  which  he  introduced  coal  &  ore  mixed  &  beneath 
the  ffrate  bars  of  which  he  introduced  a  blast  of  cold  aii-. 
This  expei'im'eilt  was  reported  to  have  Worked  well  for  1  or 
2  hours,  but  liuallv  became  choked  or  shiirged  up  tt:  iMr. 
Burrows' declined  continuing  tbe   experimeut    on    account 

20  of  his  not'receiving  the  attention  &  encouragemnt  that 
he  thought  lie  was  entitled  to  from  the  Sui)erinten<lent  of 
the  works.  '•  '  ■ 

Mr.  Wetherill  was  present  a-nd-witnessedthe  process,  ahd 
(as  Win,  Pepper  testifies)  offered  to  obtain  a  patent  for  Mi". 
Burrows,  at  his  own  expense:,  provided  he  would  give  him 
an  interest  in  the  invention.  So  that  unless  the  testimony 
of  Mr.  Pepper  can  be  invalidated,  the  proof  seems  clear 
that  the  iU'Vention  did  not  originate  with  Mr.iWetherill. 

As'tlietwo  processes  are  virtually  the  same,  I  have  taken 
an  assignment  from  Mr.  Burrows  of  all  his  rights,  and  ap- 
plied for  a  patent,'  which  if  obtained,'  will  l)e  for  the  ben- 

30  etit  of  the  N.  J.  Zinc  Co.  The  Franklinite  Co.  and  any 
other  companies  working  or  proposing  to  work'  tl•^ese  ores 
of  zinc.  .  .    I 

Mr.  C.  L.  Barrett,  a  patent  lawyer,  25!2  Broadway,  has 
made  the  application  for  the  patent  on  Mr;  Burrows'  plan, 
and  advises  the  N.  J.  Zinc  Co.  to  erect  furnaces  imme- 
diately, if  they  need  them,  without  consulting  Mr.  Weth- 
rill,    for,    according    to  his  belief,  it  will    be  impossible  for 

40   him  to  obtain  a  patent  foi'  his  process. 
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If  the  same  percentage  of  zinc  can  be  obtained  from  the 
ore  by  this  method.  I  have  no  hesitation  in  stating  that  the 
white  oxide  of  zinc  can  be  manufactured  for  two  cents  per 
pound,  but  if  the  slagging  of  tlie  coal  &  ore  should  inter- 
fere with  the  process,  it  would  be  necessary'  to  pulverize  & 
work  the  residuum  over  again,  which  would  add  somewhat 
to  the  cost  of  the  oxide. 

But  the  new  furnaces  must  be  very  valuable  for  working 
over  the  residuum  thrown  out  from  the  old  furnaces,  for  it 
has  been  proved  that  all  of  the  residuum  can  be  worked  over  iq 
without  the  addition  of  any  more  coal  &  probably  10  to  12 
per  cent,  more  oxide  obtained  from  it.  Night  work  can 
also  be  dispensed  with  if  thought  advisable,  for  in  less  than 
one  hour,  these  furnaces  can  be  heated  &  brought  to  their 
maximum  of  production. 

Yery  respectfully  yours, 

William  C.  Squier. 


EXHIBIT  REDIRECT,  SQUIER  NO.  I.  20 

(Admitted    p.  413.) 

Assay  of  Black  Franklinite  Ore  by  C.  F.  Chandler,  Ph. 
D.,  N.  Y.     From  north  part  Mine  Hill,  N.  J. 

Februarv   25,  1879. 

Per  Cent. 

Sesquioxide   of  iron 50.34 

"  "     manganese 19.46 

Oxide  of  zinc 15.09 

Copper ....     0.03  „q 

Sulphur 0.10 

Phosphoric  acid 00.50 

Silica 12.30 

Assay  of  the  same  kind  of   ore    by  I.   Biodgett    Britton, 
Philadelphia  ; 

March  25,  1879. 

Per  Cent. 

Protoxide  of  iron 5.77 

Sesquioxide  of  iron 51.38 


Protoxide   of  manganese 14.47 


o 


'    40 


io 
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Oxide  of  zinc 15.23 

Silica 12  14 

Phosphoric  acid 128 

Nov.  13, 1885.     From  Chas.  W.  Trotter. 

Exhibit  Trotter,  Plaintiff  1  for  identifica- 
tion,   May  80,  1895. 

(Marked  p.  1252.) 
C.    W.   Trotter,    letter   and  analysis  of  franklinite  ore. 

Brooklyn,  April  24,  1892. 
161  Warren  at. 
Messrs.  Manning  &  Squier, 
Gentlemen  ; 

I  have  several  hundred  tons,  and  more  in  pit,  of  black 
franklinite  ore,  in  zinc,  which  I  think  you  could  use  to 
some  advantage  in  the  "Speigil"  furnace  (which  I  hear 
yon  are  erecting)  in  connection  with  the  slag.  About  20  to 
25  per  cent,  of  this  ore,  with  yuur  slag,  would  increase  the 
per  cent,  of  manganese  in  iron,  as  well  as  increase  the 
quantity  niade  per  day. 

1  send  the  average  of  two  assays  of  this  ore.  It  is  pos- 
sible that  the  average  of  500  tons  M'onld  sliow  a  larger  per 
centage  of  zinc  than  the  a8sa3\ 

I  also  have  a  lot  of  ore,  mixed  with  limestone,  about  the 
same  kind  you  formerly  crushed  and  separated,  and  as  you 
now  send  from  mine  in  the  lump,  I  would  like  to  sell  these 
ores,  say  2,000  tons  of  each.  Do  you  care  to  purcliase  ? 
Please  inform  my  son,  the  bearer  of  this. 

Respectfully  yours, 

Charles  W.  Trotter. 


Manning  &  Squier  Letter,  Nov   14,  1885. 

(Offered  and  rejected.     P.  428.) 

:Nov.  14,  1885. 
Mr.  T.  a.  Marshall. 
Dear  Sir : — 
40       Mr.   Trotter   has   some    700   to  800  tons  franklinite  ore, 
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which  he  has  mined  at  Franklin.  Mr.  Trotter  says  tliat  it 
is  free  from  lime.  He  wants  to  sell  it  to  ns,  but  of  course 
do  not  say  anything  about  that.  We  want  you  to  go  over 
to  Franklin  and  get  a  few  samples  whicli  will  be  a  fair 
average  of  the  pile,  and  bring  them  down  here.  If  any 
objection  is  made  to  your  taking  samples  you  can  tell  the 
person  in  charge  that  you  have  Mr,  Trotters  permission  to 
take  them. 

Mr.   Trotter  says  that    he  has  a  large  quantity   in  mine 
which  he  can  take  out.     Let  ns  know  your   opinion  about   iq 
that  statement. 

Respectful!}'  yours, 

Manning  ife  Squiek. 

MARSHALL  MEMORANDUM  No.  I 

(Offered  and  rejected.     Page  428.) 

No.  1  Fi-aidvlinite  vene 

2  ft  thick 

Next  hanging.  20 

MARSHALL  MEMORANDUM  No.  2 

(Oiiered  and  rejected.     Page  428.) 

No.  3  Franklinite  vene 

21911  next  Footwall. 


MARSHALL  MEMORANDUM  No.  3. 

(Offered  and  rejected.     Page  428.) 

Average  samples  of  Franklinite  vene  on   south    end    of 
mine  6  ft.  wide.     These  I  broke  off  in  the  mine. 
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MARSHALL  MEMORANDUM  No.  4. 

(Offered  and  rejected.     Page  428.) 

Franklinite 

xMine  Hill 

Trotter 

Nov.  '75. 
By  Marshall.  ^q 
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EXHIBIT  p.  29. 

Deed  from  Suirmel  Fowler  and  wife  to  James  L.  Curtis 
a!id  Daniel  II.  Curtis,  Trustees  for  the  Fraiiklinite  Minium 
Company.     Dated  Dec.  13,  1850. 

(Admitted  p.  309.) 

See  Ex.  D  1  for  copy  of  tlie  deed. 

EXHIBIT  p.  30. 

Squier-Trotter  Contract.. 
Printed  in  evidence,  p.  340. 


EXHIBITS 

P  31 

«fe32 

Average 

of  Moore's  Assay  (p. 

347) 

ZNO 

ZN 

363 

34.06 

27.33 

June 

4341 

30.84 

July 

486M 

3(».28 

' 

Aug 

298ilf^ 

29.56 

Sept 

498^"^ 

31.02 

Oct 

284*fl§ 

31.20 

Nov 

449AY^ 

33.72 

Dec 

539IM§ 

28.88 

Jan. 

&  Feb 

147i^ 

26.96 

March 

322#T^^ 

29.92 

April 

112^VA 

30.26 

M'Ay 

lbs 

575,600 

29.52 

June 

267M 

31.86 

July 

343il 

80.86 

Aug 

204M 

29.52 

Sept 

5010.8T        30.73  %  average  of  oxide  of  zinc. 


ATKINSON  PATENT. 
Offered  and  Rejected,  p.  595. 

A.  D.  1796 No.  2094. 

MANUFACTURE  OF  WHITE  PAINT. 

Atkinson's  Specification. 
40  To  all  to  whom  these  presents  shall  come,  I,  John  Atkin- 
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soil,  of  llan'iiigton,  near  Liverpool,  in  the  County 
Palatine,  of  Lancaster,  Colour  Manufacturer,  send 
greeting. 

Whereas,  His  most  excellent  Majesty  King  Geoige  the 
Third  hy  His  Letters  Patent  under  tlie  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  the  Eighth  day  of 
March,  in  the  thirty-sixth  year  of  his  reign,  did  give  and 
grant  unto  me  the  said  John  Atkinson,  my  executors, 
administrators,  and  assigns.  His  especial  licence,  that  I, 
the  said  John  Atkinson,  my  executors,  and  assigns,  during  iq 
the  term  of  years  therein  expressed,  should  and  lawfully 
might  use,  exercise  and  vend  within  England,  Wales,  and 
the  Town  of  Berwick  upon-Tweed,  My  Invention  of  Dis- 
covery of  "The  use  and  application  of  certain  materials 
for  making  a  valuable  white  paint  or  colour  and  of  making 
paint  or  colour  from  the  said  materials  wliich  will,  in  a 
great  degree,  answer  the  purpose  of  white  lead;"  in  wliich 
said  letters  patent  there  is  contained  a  proviso  obliging 
me,  the  said  John  A.tkinson,  under  my  hand  and  seal,  to 
cause  a  particular  description  of  the  nature  of  my  said  oa 
invention,  to  be  enrolled  in  His  Majesty's  Hio:h  (^ourt  of 
Chancery  within  one  calendar  month  next  and  imme- 
diately after  the  date  of  the  said  recited  letters  patent,  as 
by  the  said  recited  letters  patent,  relation  being  thereunto 
had,  will  more  fully  and  at  large  appear. 

Now  know  ye,  that  I,  the  said  John  Atkinson,  in  com- 
pliance with  and  in  conformity  to  the  said  proviso,  do 
hereby  particularly  describe  and  ascertain  the  nature  of 
mv  said  invention  as  followeth  : 

I  do  declare  that  of  the  materials  of  which  I  have  dis-  qa 
covered  the  use  and  application  for  making  a  valuable 
white  paint  oi-  colour  are,  a  mineral  calx  called  blind  black 
jack  ()!■  black  jack,  lapis  caliniinaris  or  calamine,  or  any 
other  ore  of  zinc  called  or  known  by  the  name  of  zinc 
spar,  or  any  other  calx,  ore,  mineral,  or  metal  reducible  to 
zinc,  or  from  which  the  same  may  be  obtained,  and  that 
the  method  of  making  paint  or  colour  from  the  said  ma. 
terials,  which  will,  in  a  great  degree,  answei-  the  purposes 
of  white  lead,  is  as  follows,  tl>at  is  to  say; 

First   convey  the   mineral    calx,  calamine,   ore  of   zinc,    aq 
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zinc  spar,  or  other  nuvterials,  as  aforesaid,  to  an  oven  or 
furnace,  commonly  called  a  reverbatorj  furnace,  where 
the  flame  must  pass  over  it  for  the  space  of  six  hours  or 
thereabouts,  in  wliich  process  it  parts  with  or  from  all  the 
farraginows  volatile  principles  which  it  contained;  from 
thence  convey  it  to  a  mill  and  lay  the  same  upon  a  flat 
surface,  where  by  means  of  a  stone  which  is  to  roll  over 
it,  it  is  cruslied  or  bruised  small,  or  make  use  of  any  other 
machine   which   will    answer   the  purpose;  and  when    the 

jQ  same  has  been  so  crushed  or  bruised,  mix  it  with  about 
one-eighth  part  of  its  weight  of  powdered  charcoal,  after 
which  it  is  to  be  removed  to  a  furnace  commonly  called  a 
close  furnace,  or  muffled  furnace.  Tliis  furnace  should  be 
provided  with  two  apertures  or  openings  one  on  each  side, 
and  dilated  at  the  one  end  from  the  furnace  by  a  distance 
of  about  twenty  feet,  but  a  greater  or  less  distance  may 
be  used,  as  the  case  may  require.  The  otlier  end  imme- 
diately joins  and  enters  the  body  of  the  furnace.  In  this 
state    the    ore    should   be   introduced  through    the   top  or 

20  crown  of  the  said  furnace;  and  when  it  is  perfectly 
iofiiited,  or  made  red  hot  throus^hout,  a  lar<>'e  thick  white 
cloud  or  smoke,  with  a  bright  blue  flame,  will  be  pi'oduced, 
which  will  convey  itself  into  the  apertures  or  openings 
before  mentioned  and  described,  and  will  be  collected  in 
the  form  of  a  very  pure  white  metallic  calx.  These  aper- 
tures or  openings  should  be  pi'ovided  with  each  a  door  at 
the  furtherest  extremity,  in  height  about  Ave  feet,  or 
sufliciently  large  to  admit  a  man  to  go  in  for  the  purpose 
of  collecting  the   color;  it  should    then   be  conveyed   to  a 

30  mill  or  machine,  and  be  ground,  regard  being  had  to  the 
color  being  first  duly  mixed  with  water  sutticient  to  dilute 
it,  after  which  it  should  be  conveyed  from  the  mill  or 
machine  by  a  pluji;,  to  be  fixed  about  twelve  inches  from 
the  bottom  of  the  tub,  into  gutters  or  spouts  to  convey  it 
into  fine  sieves,  from  wlience  it  may  be  received  into  cis- 
terns or  vessels,  which  communicate  one  with  another  by 
means  of  gutters  or  spouts,  or  otherwise,  by  which  means 
the  finer  particles  float  into  the  further  cisterns.  I  make 
use  of  six   cisterns,  but  a  greatei-  or  less  number  may  be 

40   used;  and  after  standing  about  twenty -four   hours  in  this 
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state  the  water  may  be  drawn  from  it,  and  the  color  be 
collected  and  removed  to  a  pan  or  receiver, or  other  vessel, 
made  of  l)ricks  or  other  materials  cajDable  of  bearing  heat, 
by  wliicli  it  may  be  dried  by  means  of  iire  or  otherwise, 
in  which  state  it  will  become  saleable;  l)nt  when  it  is 
M^anted  in  powder  it  should  be  finely  ground. 

In  witness  whereof,  I,  the  said  John  Atkinson,  have 
hereunto  set  my  hand  and  seal,  this  twenty-sixth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-six. 

John  Atkinson,     [l.  s.] 

Signed,  sealed,  and  delivered  by  the  above  ) 
named  John  Atkinson,  being  first  duly  - 
stamped  in  the  pi-esence  of  us,  ) 

Thos.  Swainston, 

Merchant, 

Liverpool. 
John  Eden,  Junior, 
Clerk  to  William  Stanistreet. 

Attorney,  ^^ 

Liverpool. 

And  be  it  kkmembered,  that  on  the  thirtieth  dav  of 
March  in  the  year  above  written,  the  aforesasd  John  At- 
kinson came  before  our  Lord,  the  King  in  His  Chancer}', 
and  acknowledged  the  specification  aforesaid,  and  all  and 
everything  therein  contained,  in  form  above  written.  And 
also  the  specitication  iiforesaid  was  stamped  according  to 
to  tenor  of  the  Statute  in  that  c;ise  made  and  provided. 

Lirolled  the  second  day  of  Api'il,  in  the  year  above 
Avritten. 
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EXHIBIT  BLAKE  2. 

(For  identiticiitioii,  p.  757.) 

MoKiAU,  Essex  County,  New  York, 
Jan  25,  LS53. 
C.  E  Detmold,  Esq., 

Pres.  N.  J.  Zinc  Co. 
Dear  Sir : — 
I    :uu    most    happy    tliat  cii'cumstances  have  made  it  my   ^.q 
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duty  as  well  nsjjleasu/'e  to  address  my  coiuniunicatiuiis  on 
niattei's  at  the  Zinc  Works  to  yourself. 

The  analysis  of  residuum  to  determine  the  percentage 
of  iron  are  in  progress  ;  the  amount  of  silica  present  is 
considerable  and  is  derived  from  the  silicate  of  zinc  (will- 
emite)  which  is  present  in  large  quantity  in  the  ore. 

The  iron  in  these  charges  which  are  most  thoroughly 
worked  is  not  in  a  condition  favorable  for  tlie  puddling  fur- 
nace. 
|/^  I  am  fearful  that  the  arrangement  of  pipes  now  being 
put  up  in  the  now  building  for  conveying  oxide  to  separate 
sacks,  will  be  found  to  be  troublesome,  for  it  seems  most 
probable  that  the  pipes  will  till  up  by  the  deposition  of 
oxide,  and  it  will  be  difficult  to  clean  them  out. 

Much  difficulty  is  already  experienced  hy  the  filling  up 
of  the  pipes  that  convey  tlie  oxide  from  t!ie  furnace  to  the 

main  pipes. 

Respectfully  your  obedient  servant, 

W.  P.  Blake. 
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LETTER  FROM  SAMUEL  WETHERILL. 

(Offered  and  rejected,  p.  1457.) 
Transfer  Office  New  Jersey  Zinc  Co., 

No.  51  Liberty  Street,  New  York, 

July  30.  1852. 

Mr.  Trotter, 

Treasurer  N.  J.  Zinc  Co. 

Dear  Sir  :— 

I  desire  permission  to  construct  a  furnace  (for  W.  Oxide 
of  zinc)    at    your    works,    that  pliall  possess  the  following 

advantage : 

1st.  To  reduce  the  ore  and  sublime  the  white  oxide, 
equally  as  well  as  the  present  ])hin.'  and  shall  not  consume 
more  coal  than  is  now  nsed  for  ffux. 

2nd.  The  furnace  shall  be  so  constructed  that  it  can  be 
stopped   at    night    and  Sundays  without  injury  to  the  fur- 


nace. 


3d.     They    shall    not   cost   over    one  third    the    present 
40   furnace  and  last  longer.     I  will  build  the  first   furnace   to 
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demonstrate  the  principal  at  ray  own  cost,  the  company  to 
furnish  sack  and  blower  to  catch  the  oxide  made.  If  suc- 
cessful 1  shall  want  an  amount  of  compensation  that  may 
fairly  be  hereafter  arranged. 

Yery  respectfully, 

Samuel  Wetherill. 


Exhibits  for  Plaintiff  in  Rebuttal. 

EXHIBIT  p.  I  in  REBUTTAL 

Record  of  suit  in  Chancer}'  between  New  Jersey  Zinc 
Company,  complainant,  and  Wil?iam  J.  I.  Kimble  and 
the  Bristol  I'ranklinite  Cempany,  defendant. 

[Offered  and  admitted, page  1-I4r9.  | 

ABSTRACT. 
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Bill  filed  December  4,  1873  ;  recites  the  tleed  of  March 
10,  181-8,  from  Samuel  Fowler  and  wife  to  the  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company  (exhibit 
p.  7  pro  ut  the  same),  describing  the  premises  conveyed 
thereby  ;  a  second  deed  of  the  same  date  between  the 
same  parties  (exhibit  p.  8  pro  ut  the  same) ;  the  deed  of 
confirmation    dated    March  181:9    (exhibit   p.  ^ pro  ut 

the  same);  the  deed  from  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  to  the  New  Jersey  30 
Zinc  Company,  dated  March  8,  1852  (exhibit  p.  W  pro  xtt 
the  same) ;  a  second  deed  of  the  same  date  and  between 
the  same  parties  (exhii)it  p.  \%  pro  ut  the  same,)  conveying 
all  the  metal,  mineral  or  iron  ore  usually  known  and  desig. 
nated  by  the  name  of  franklmite  etc;  the  act  of  the 
Legislature  of  the  State  of  New  Jersey  approved  Febru. 
ary  15,  1849,  changiiig  the  name  of  the  New  Jersey  Ex- 
ploring and  Mining  Company  to  tlie  New  Jersey  Zinc  Com. 
pany  ;  the  fact  that  the  said  Sussex  Company  and  the  New 
Jersey  Company  wei'e  incorporated   with   the  same  general   40 
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object,  aiul  iroiu  thuir  iucor])uratic)n  uDtil  after  the  execu- 
tion and  delivery  of  the  deeds  above  referred  to  were  gov- 
erned by  the  same  officers  and  directors,  and  the  stock  of 
both  companies  was  held  by  the  same  individuals,  and  the 
interests  of  the  two  companies  were  almost,  if  not  wholly 
identical  ;  the  agreement  of  September  4,  1851  (exhibit  p. 
9/4  printed  page  1605),  consolidating  the  two  companies  • 
the  application  to  the  Legislature  of  the  State  of  New 
Jersey  pursuant  to  said  agreement,  resulting  in  legislation 

*Q  changing  the  name  of  the  New  Jersey  Exploring  and 
Mining  Company  to  the  New  Jersey  Zinc  Compan}', 
authorizing  the  New  Jersey  Zinc  Company  to  purchase, 
and  the  Sussex  Company  to  transfer,  all  the  mines  and 
mineral  rights  then  held  by  the  Sussex  Company,  and  also 
the  increase  of  the  capital  stock  of  the  New  Jersey 
Zinc  Company  ;  the  conveyance  of  the  Sussex  Com- 
pany to  the  New  Jersey  Zinc  Company  of  all  their 
mines  and  mineral  leases  and  rights  for  the  purpose  of 
carrying  out  said  agreement  of  consolidation  ;  the  faithful 

on  compliance  by  the  New  Jersey  Zinc  Company  of  all  the 
provisions  contained  in  said  agreement  of  consolidation  on 
its  part  to  be  performed  ;  the  fact  that  the  premises  de- 
scribed in  said  deed  comprised  a  piece  of  land  known  as 
Mine  Ilili  in  Franklin,  Sussex  County,  upon  which  exists 
"a  deposit  or  veins  of  ore  extending  in  two  directions 
from  an  elbow  or  point  at  a  place  designated  as  the  south- 
west opening ;  that  the  said  vein  has  been  developed  upon 
the  southwest  opening  for  a  distance  of  more  than  600  feet 
in   a  northeasterly  direction,   and  for  the  distance  of  more 

QQ  than  2,200  feet  in  a  northerly  direction,  extending  as  far 
as  tiie  Hamburgh  road,  the  two  arms  of  the  vein  being  at 
an  angle  of  about  thirty  to  thirty-five  degrees  each  with 
the  other ;  that  the  said  vein  is  a  minei-al  deposit  of  very 
lar<re  value,  the  vein  varvino-  in  width  from  15  to  60  feet, 
and  extending  as  your  orators  are  informed  by  men  skilled 
in  the  practical  operations  of  mining,  by  scientific  men, 
and  as  the  complainants  believe,  to  the  depth  of  many 
hundred  feet";  that  the  said  vein  or  deposit  consists  of  and 
is  zinc  ore;  that  the  complainants  had  been  since  prior  to  the 

40  year  1857,  for  the  purpose  of  the  manufacture  of  the  oxide 
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of  zinc  and  zinc  [)aiut,  removing-  and  woi'i<ing  the  ore  from 
said  vein,  and  have  explored  and  worked  upon  various 
parts  of  said  Mine  Hill  ;  that  the  said  ore  or  vein,  or  de- 
posit, is  composed  very  largely  of  a  mixture  of  some  form 
of  zinc  ore,  the  silicate  of  zinc  or  willemite,  as  it  is  j)opu. 
larly  called,  largel}^  predominating,  but  throughout  the 
whole  of  the  vein  or  deposit,  the  red  oxide  of  zinc  being 
also  found  in  rich  and  abundant  quantities,  with  the  oxide 
of  manganese,  the  carbonate  of  lime  and  fi'anklinite,  the 
admixture  of  zinc  throughout  the  whole  vein  or  deposit 
largely  predominating,  and  the  franklinite  throughout  tiie 
whole  vein  being  largely  subordinate,  the  vein  or  deposit  as 
a  whole  constitutino^  one  of  the  richest  bodies  of  zinc  ore 
known  in  any  part  of  the  world  ;  that  the  complainants  by 
virtue  of  the  several  deeds  above  referred  to,  possess  the  sole 
and  absolute  right  to  all  the  zinc,  cop]3er,  lead,  silver  and  gold 
ores,  and  all  other  ores  or  metals  or  ores  coTitaining  metals, 
except  the  metal  or  ore  called  franklinite  or  iron  ore  when 
it  exists  separate  from  the  zinc,  found  or  to  be  found  on, 
upon  or  in  the  lands  and  premises  described  in  said  deeds, 
and  tliat  their  title  thereto  had  been  established  in  certain 
suits  previously  pending  in  the  Court  of  Chancery,  the  one 
instituted  by  the  New  Jersey  Zinc  Company  against  the 
New  Jersey  Franklinite  Company,  and  the  other  instituted 
by  the  Boston  Franklinite  Company  against  the  New  Jer- 
sey Zinc  Company  (being  exhibit  P.  13  herein,  page  1596) ; 
that  the  defendants,  William  J.  1.  Kimble,  and  a  corpor- 
ation known  as  the  Bristol  Fi-anklinite  Company,  claiming 
under  another  deed  dated  December  13, 1850,  from  the  said 
Samuel  Fowler  and  wife  to  James  L.  Curtis  and  Daniel  II. 
Curtis  (exhibit  D  \  pro  ut  iha  same)  had  entered  upon  a 
certain  portion  of  the  said  \ein  ov  deposit,  Jiear  a  place 
called  Greer's  Opening,  and  being  a  place  embi'aced  within 
the  premises  described  in  the  deeds  hereinabove  referred  to 
and  proceeded  to  nuike  arrangements  for  the  removal  of 
ore  therefrom,  claiinino-a  i-ifj-ht  to  I'emove  fraid<linite  there- 
from;  tliat  neitlier  at  said  place  nor  in  any  other  part  of 
the  said  vein  or  deposit  is  franklinite  found  in  a  free  condi- 
tion separate  from  the  zinc,  but  that  wherever  franklinite 
is   found    upon    said    vein,   it    is  mechanical]y  mixed  with    ^^ 
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various  forms  of  zinc,  and  in  consequence  under  the  inden- 
tures hereinabove  referred  to,  belongs  to  and  is  solely  the 
property  of  the  complainant;  and  seeking  an  injunction 
preventing  the  removal  of  such  ore  by  the  defendants 
therein  named. 

The  said  bill  is  verified  on  the  2r)th  of  November,  1873, 
by  Edward  Baker,  the  President  of  the  company,  and  also; 
by  John  George,  the  Superintendent  of  the  New  Jersey 
Zinc  Company.     In   his  a^davit  said  John  George,  states 

10  that  mining  and  exploration  upon  the  whole  vein  Inis  been 
made  from  the  southwest  opening  to  the  Handjurg  road  by 
the  complainant  by  means  of  wliich  the  cha)-acter  and  con- 
stitution of  the  vein  or  deposit  of  ore  on  Mine  Hill  has 
been  well  ascertained  by  the  complainant,  and  that  the  same 
throughout  its  whole  extent  consists  of  a  I'icli  zinc  ore,  the 
richest  to  be  found  in  any  part  of  the  world  ;  that  on  no 
part  of  said  vein  or  dej)osit  is  franklinite  found  in  reliable 
(quantities  unless  in  mechanical  admixture  with  various 
foims    of    zinc.     That    said    Kimble    and  persons  under 

20  him,  undertook  to  remove  zinc  ore  from  the  said  prem- 
ises ;  that  the  ore  so  removed  has  been  examined  by  him 
and  is  zinc  ore. 


Upon  filing  of  the  above  bill  an  injunction  issued  re- 
straining  the  defendants,  their  agents,  servants  and  work- 
men, from  digging,  mining,  carrying  away  or  using  any 
of  the    zinc    ore    or    other    ores,    except  franklinite  and 

QA  iron  ores,  when  they  exist  separate  from  zinc  ore 
found  or  to  be  found  on  Mine  Hill.  A  decree 
pro  confesso  was  taken  on  the  2()th  of  IMarcli,  against  both 
defendants,  and  the  cause  having  been  set  down  fur  hear- 
ing before  the  Chancellor,  a  decree  was  entered  on  the  first 
of  January,  1874,  perpetually  enjoining  and  restraining 
the  defendants  from  mining  or  carrying  away,  or  using  any 
of  the  zinc  ore  or  other  ores  found  or  to  be  found  on  Mine 
Hill  within  the  bounds  of  the  premises  described  in  the 
bill,  except  franklinite  and  iron  ores  when   they  exist  sep- 

^0    arate  from  zinc  ore,  and  from  hindering  or  preventing  the 
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New  Jersey  Zinc  Company    in   the  exercise   of   their  just 
rights  in  and  to  the  said  ores,  or  any  part  thereof. 


10 


EXHIBIT  P  S  IN   REBUTTAL. 

Record  of  suit    in    Chancery    between    New    Jersey 

Zinc  Companyi  complainant  and  Daniel  P-  Mapes 

and  Dixon  and  Trotter,  defendants. 

[Offered  and  admitted  p.  1450.] 

ABSTRACT 

N.  J.  Zinc  Co.,   vs.  Tvottev,  etal.     Memorandum  of  pro- 
ceedings.     In  Ciiancery.  20 
June  22,  1877,  Bill  tiled. 

"       "       "       Order    to    sliow    cause  with    restraining 
order,  made  by  Van  Fleet,   V.  C. 

August  31,  1877,  Appearance  entered  for  Mapes. 
"         "       "       Answer  and  disclaimer  of  IVIapes. 
"         *'       "       Appearance  of  Dixson. 
"         "       "       Answer  and  disclaimer  of  Dixson. 
"         •'       "       Answer  by  Charles  VV.  Trotter,  print- 
ed herewith. 
"         '•        •'       Petition  of  Trotter  for  removal  from   "^ 
State  Court   on    ground  of  citizen- 
ship ai'.d  local  prejudice. 
"         ''       "       I'>ond  of  Charles  W.  Trotter  and  Wil- 
liam Turner  for  $1,000. 

United  States  Circuit  Court. 

September  27,  1877,  Notice   of    motion    to  renumd    cause 

with  affidavit  of  Edward  Baker. 
October  1,  1877,  Additional  affidavit  of  Edward   Baker 

on  questions  involved.  .    ^.q 


^ 
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Deceiuber  5,  1877,  Opinion  of  Isixoii,  J.^  denying  motion 

to  remand. 
December  20,  1877,  Notice  of  motion  to  dissolve  injunction. 
April  18, 1878,  Memorandum     of   opinion    dissolving 

injunction. 
"      27,     "       Formal  order  dissolving  injunction. 
September  18,     "       Notice  of  motion   to  dismiss   bill   for 

want  of  prosecution. 
"        24      "       Formal  order  dismissino;  bill. 


10 


^0 


The  bill  was  filed  June  22,  1877  ;  it  sets  up  the  deed  of 
March  10,  1848,  between  Samuel  Fowler  and  wife  and  the 
Sussex  Zinc  &  Copper  Miniug  &  Manufacturing  Com- 
pany, (exhibit  p.  7,  j^ro-w^the  same);  the  deed  of  confirma- 
tion bj  said  Samuel  Fowler  and  wife  to  said  Sussex  Coni- 
pany,  dated  March  1849,  (exhibit  p.  9,  '^ro  ut  the  same)  ; 
that  by  virtue  of  these  deeds  the  said  Sussex  Company  be- 
came seized  of  the  respective  metals,  ores  and  privileges 
with  their  appurtenances  in  the  said  deeds  recited  and  des- 
cribed ;  the  deed  of  March  8,  1852  from  the  Sussex  Com- 
pany to  the  New  Jersey  Zinc  Company,  (exhibit  p.  11, 
jpro  ut  the  same) ;  that  the  New  Jersey  Zinc  Company  was 
originally  incorporated  under  the  name  of  tiie  New  Jeisey 
Exploring  &  Mining  Company,  and  that  the  said  Sussex 
Company  and  the  New  Jersey  Zinc  Company  were  incor- 
porated for  the  same  general  purposes,  and  fiom  the  time 
of  the  incorporation  of  the  New  Jersey  Zinc  Comjiany,  un- 
til after  the  delivery  of  the  deeds  above  referred  to,  the 
officers,  directors  and  stockholders  of  both  companies  were 

QA  practically  the  same  and  identical, and  that  the  two  companies 
after  much  consideration,  decided  to  consolidate  their  in- 
terests and  entered  into  an  agreement  of  consolidation  on 
the  4th  of  September,  1851,  (page  1605)  which  is  set  out  at 
length  in  the  bill  ;  that  in  pursuance  of  such  consolidation 
ao-reement,  the  parties  thereafter  applied  to  and  received 
from  the  Legislature  of  the  State  of  New  Jeisey,  an  act 
approved  February  12,  1852,  being  a  supplement  to  the 
act  incorporating  the  New  Jersey  Exploring  k  Mining 
Company,  authorizing  the  consolidation  of   the  said  com- 

^Q   panies,  the  issue  of  additional  stock,   c^^c.   &c.     The   con- 
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solidatiou  uf  the  companies  in  pursuance  of  said  agreement 
and  legislation, and  theissue  of  stock  in  the  said  new  company 
to  the  stockholders  of  the  old  J?^"0  7'(it(i  in  accordance  there 
with;  that  the  premises  described  in  the  deeds  above  referred 
to  comprise  a  large  part  of  the  land  known  as  Mine  Hill  in  the 
County  of  Sussex,  on  which  there  exists  a  deposit  or  vein  of 
ore  extending  in  two  directions  from  an  elbow  or  point  at 
a  place  designated  as  the  sonthwest  opening;  that  the  said 
vein  has  been  developed  from  the  said  southwest  opening 
for  a  distance  of  more  than  600  feet  in  a  northeasterly  <q 
direction  ,and  for  a  distance  of  more  than  2,200  feet  in  a 
northerl}^  dii'ection,  extending  as  far  as  tlie  Hamburgh  roadi 
the  two  ai'ms  of  the  vein  being  at  an  angle  of  about  30  to 
35  degrees,  each  with  tlie  other.  That  the  said  vein 
is  a  mineral  deposit  of  very  large  value,  and  that  the  ores 
of  which  the  said  vein  consist  ai'e  zinc  ores;  that  the  com- 
plainants since  prior  to  the  year  1857,  for  the  purpose  of 
the  manufacture  of  the  oxide  of  zinc  and  zinc  paint,  have 
been  removing  and  working  the  ores  from  the  vein  or  de- 
posit and  by  means  thereof  have  obtained  an  accurate  and  on 
reliable  knowledge  of  the  general  characteristics  of  the  said 
vein  or  deposit,  atid  that  the  zinc  ores  of  which  the  vein  or 
deposit  is  composed,  consist  of  a  mixture  of  some  other 
forms  of  zinc  ore  with  the  oxide  of  manganese  and  car- 
bonate of  lime  ami  franklinite,  the  admixture  of  zinc 
throughout  the  whole  vein  or  deposit  largely  predomina. 
tinjj,  and  the  franklinite  throughout  the  whole  vein  beino- 
largely  subordiiuite  ;  the  vein  or  deposit  as  a  whole  con- 
stituting one  of  the  richest  bodies  of  zinc  ores  known  in 
any  pai't  of  the  world.  That  by  virtue  of  the  several  deeds  qq 
above  referred  to,  the  complainants  were  entitled  to  the 
sole  and  absolute  right  to  all  the  zinc,  copper,  lead,  silver 
and  gold  ores,  and  all  other  metals  or  oi'es  containing 
metals  except  the  metal  or  ore  called  franklinite  oi'  iron 
ore  when  it  exists  sc[)arate  from  tlie  zinc  found  or  to  be 
found,  or  upon  or  in  the  lands  and  premises,  &c.,  &c.,  and 
tlie  sole,  exclusive  and  absolute  right  to  dig,  &c.,  and  that 
the  right  of  the  com})lain;uits  tliereto  has  been  established 
by  the  judgment  of  the  Court  of  Chancer}'  in  the  suits  of 
the    New    Jersey   Zinc  Company  against  the  New  Jersey   ^q 
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Frankliuite  Company  and  the  Boston  Fmnklinite  Coni- 
j3any  against  the  New  Jersey  Zinc  Company  (exhibit  P. 
13,  herein  page  1596)  i  that  the  defendants  churning  under  a 
deed  from  Samuel  Fowler  and  wife  to  Daniel  11.  Curtis  and 
another,  trustees,  etc.,  dated  December  13,  1850  (exhibit 
D  1)  bj'  which  said  Samuel  Fowler  had  granted,  demised, 
sold  and  conveyed  certain  rio-lits  descril)ed  as  "all  the  re- 
served  iron  ore  called  frankliuite,  and  all  other  reserved 
ores  and  metals  not  granted  or  conveyed,  etc.,"  had  entered 

IQ  upon  a  certain  portion  of  the  vein  or  deposit  of  zinc  ore 
near  a  place  called  Greer's  opening,  being  a  place  embraced 
within  the  premises  described  in  the  deeds  hereinabove 
referred  to,  and  proceeded  to  make  arrangements  for  the  re- 
moval of  ores  therefrom,  clain.ing  the  right  to  remove 
frankliuite  from  the  said  vein  at  the  place  aforesaid,  and 
pretending  that  the  ores  so  to  be  removed  were  franklinite. 
That  at  the  said  place  where  such  removal  was  proposed, 
franklinite  has  not  been  found  in  a  free  condition,  sepa- 
rate or  apart   from   the   zinc,    but    is  always  mechanically 

20  mixed  with  various  forms  of  zinc,  and  consequently  under 
the  indentures  set  forth,  it  belongs  to  and  is  solely  the 
property  of  the  complainants  ;  that  the  complainants  were 
entitled  to  the  exclusive  possession  of  said  vein,  that  they 
have  remonstrated  with  the  said  Daniel  P.  Mapes  against 
his  attempt  to  I'emove  ores  so  belonging  to  them  ;  and  tiiat 
when  the  said  Daniel  P.  Mapes  and  other  persons,  work- 
men and  others  employed  by  him,  or  acting  under  his  di- 
rections, insisted  upon  continuing  their  operations,  your 
orators  caused  their  attempt  to  be  resisted  by  such  force  as 

30  was  available  to  them,  and  so  far  as  the  same  could  be  done 
without  a  breach  of  the  peace,  but  that  the  said  Daniel  P. 
Mapes,  with  a  force  sufficient  to  ovei'come  the  resistance  of 
your  orators,  has  insisted  upon  continuing  his  said  opera- 
tions; and  that  he  threatens  to  and  is  now  engaged  in 
excavating  and  removing  large  masses  of  the  said  ores  be- 
lon'nuir  to  vonr  orators,  and  that  your  oratois  are  unable 
to  prevent  without  the  interposition  of  your  Honor  and 
seekino"  an  injunction  against  the  further  i-emoval  of  said 
ores  by  the  said  defendants. 

40 
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The  said  bill  is  duly  verified  as  to  all  the  important  and 
material  allegations  aud  upon  its  tiling,  an  order  to  show 
was  issued  requiring  the  defendants  to  appear  on  the  2nd 
day  of  July  next  thereafter,  and  show  cause  why  an  in- 
junction should  not  issue,  the  said  order  containing  an  ad 
^/^^e7'//^^  stav,  command ino^  the  defendants  to  refrain  and 
desist  from  carrying  away  from  off  the  said  premises  or 
otherwise  disposing  of  the  ores  except  franklinite  and  iron 
ores  when  the^'  exist  se^^arate  from  zinc. 

The  record  farther  shows  a  disclaimer  filed   by  the  de-   |q 
fendant,  Mapes,  August  31, 1877,  stating  that  his  work  was 
done  as  agent  of  tiie  defendant,  Trotter;  and  a  similar  dis- 
claimer of  the  defendant,  Dixon,  with   similar  statement, 
filed  August  31,  1877. 

The  record  farther  shows  that  the  defendant  Trotter 
answered  the  bill  of  complaint,  in  which  he  admits  the 
existence  u^wn  Mine  Hill  of  a  deposit  or  vein  of  ore  of 
substantially  the  same  dimensions  and  directions  described 
in  the  bill,  bat  denies  that  the  said  ore  is  or  was  zinc  ore 
in  the  sense  in  which  the  conveyances  described,  but  on  on 
the  contrary'  thereof  alleges  that  he  believes  the  said  ore 
to  be  franklinite,  and  that  the  franklinite  largely  predom- 
inates over  the  zinc;  he  further  claims  title  to  said  ores 
under  a  deed  from  Fowler  and  wife  to  Curtis  and  Curtis, 
Trustees,  dated  December  13,  1.850  (exhibit  D  1)  and  a 
lease  to  him  from  the  surviving  ti-ustee  for  a  certain  part 
of  the  north  half  of  Mine  Hill;  that  the  proportion  of 
oxide  of  zinc  in  the  ore  so  worked  by  him  was  veiy  small, 
the  franklinite  largely  predominating.  He  denies  that  the 
decree  of  the  Court  of  Chancery  relied  on  by  the  com-  ^q 
plainant  is  binding,  because  it  applied  to  different  locality, 
viz.  ;  south  Mine  Hill ;  he  sets  up  the  Moses  Taylor  decree 
and  in  a  general  way  claims  a  right  to  mine  the  ore  b}' 
virtue  of  the  foregoing. 


The  record  further  discloses  a  petition  by  the  defendant 
Trotter  to  remove  the  case  to  the  United  States  Court  and 
a  bond  to  effect  such  removal   filed  August  31,   1877,  an   40 
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application  to  dismiss  the  bill  by  the  complainant,  and 
an  order  dated  the  15th  of  October,  1878,  dismissing 
the   bill  of   complainant  for  want  of  prosecution. 


EXHIBITS,  FOR  PLAINTIFF  IN  REBUTTAL. 

Record  of  suit  to  quiet  title,  filed   by  the  Defendant 

herein,  the  Lehigh  Zinc  and  Iron  Company  as 

10  Complainant,  in  the  United  States  Court 

for  the  District  of  New  Jersey  against 

the  New  Jersey  Zinc  and 

Iron  Company. 

[Admitted,  page  1451.] 
Abstkact. 
The  bill  is  tiled  December  5,  1889,  to  qniet  the  title  of 
the  defendants  herein,  and  complainant's  therein,  to  the 
locus  in  quo  based  upon  their  claimed  lights  therein. 
Upon  the  tiling  of  this  bill,  December  5,  1889,  an  injunc- 
tion issued  enjoining  the  defendants  therein  and  the  plain- 
tiff herein,  from  either  prosecuting  or  commencing  any 
suit  to  establish  their  title  to  the  locus  in  quo  or  from 
mining  on  the  premises  in  question,  which  injunction  was 
by  order  dated  February  3,  1890,  dissolved. 


20 


EXHIBIT  4,  FOR  PLAINTIFF  IN  REBUTTAL. 

30  Record  of  the  Trover  Suit. 

(Admitted,  page  1452.) 

This  record  discloses  a  declaration  by  the  plaintiif  lierein 
against  the  defendant  herein  in  tort,  filed  on  the  4th  day 
of  June,  1889,  alleging  the  conversion  by  the  defendants  of 
certain  zinc  ore  belonging  to  the  plaintiffs  and  taken  from 
the  locus  in  quo  ;  a  judgment  of  the  Supreme  Court  upon 
a  postea  in  favor  of  the  plaintiffs  therein,  signed  the  third 
day  of  June  1890,  with  a  note  of  a  reversal  by  the  Court 
40  of  Errors  and  Appeals  in  the  June  term  1893. 
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EXHIBIT  5  FOR  PLAINTIFF  IN  RE- 
BUTTAL. 

THE  DUCLOS  PATENT 

(Offered  page  1485,  rejected  witli   exception,   page  1486.) 

ABSTRACT  OF  PATENT. 

A.  D.,  1838.... No.  7662. 

Manufacture  of  Zinc,  Copper,  Tin  and  Antimony. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  I,  Edouard 

Josepli  Fi-ancois  Duclos,  late  of  Samson,  in  tlie  Kingdom 
of  Belgium,  now  of  tiie  Parish  of  Oystermonth,  in  the 
County  of  Glamorgan  in  the  Principality  of  Wales,  send 
greeting. 

Whereas,  Her  present  most  Excellent  Majesty,  Queen 
Victoria,by  her  Letters  Patent  under  the  Greal  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  the  thirty-first  day 
of  May,  in  tlie  first  year  of  her  reign,  did,  for  Herself,  Her 
heirs  and  successors,  give  and  grant  unto  me,  the  said 
Edouard  Joseph  Francois  Duclos,  Her  especial  license, 
full  power,  sole  privilege  and  authority  that  I,  the  said 
Edouard  Josepli  Francois  Duclos,  my  exors,  admors  and 
assigns,  or  such  otlier  as  I,  the  said  Edouard  Joseph  P'ran- 
cious  Duclos,  my  exors,  admors,  or  assigns,  should  at  anj' 
time  agree  with,  and  no  others,  from  time  to  time  and  at 
all  times  during  the  term  of  years  therein  expressed,  should 
and  lawfully  might  make,  use,  exercise  and  vend,  witiiin 
England,  Wales,  and  the  Town  of  Berwick-upon  Tweed, 
my  Invention  of  "  Improvements  in  the  ]Manufacture  of 
Zinc,  Copper,  Tin  and  Antimony,"  in  which  said  Letters 
Patent  is  contained  a  proviso  that  I,  the  said  Edouard 
Joseph  Francios  Duclos,  shall  cause  a  particular  description 
of  the  nature  of  my  said  Invention,  and  in  what  manner 
the  same  is  to  be  performed,  to  be  itirolled  in  Her  said 
Majesty's  High  Court  of  Chancery  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  in 
part  recited  Letters  Patent,  as  in  and  l)y  the  same,  refei- 
ence  being  thereunto  had,  will  more  fully  and  at  lai'^e  ap- 
pear *  *  *  *  In  oi-der  more  clearly  to  point  out  my 
improvements.  I  will  shortly  state  the   nature   of   tlie  pro- 
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cesses  which  have  heretofore  been  resorted  to,  and  will  then 
describe  my  improvements  *  *  *  *  In  the  manu- 
facture of  zinc  as  at  present  practised  the  ore  from  which 
the  metal  is  eximcted  is  most  tjeiierally  that  of  a  sulphuret 
of  zinc,  commonly  known  as  "blende"  or  "black  jack," 
and  which  is  generally  found  incorporated  with  other 
snlphurcts  and  earthly  matters.  Zinc  is  also  manufactured 
from  the  impure  carbonate  and  silicate  of  zinc,  known  by 
the  name  of  "  calamine"  or  lajjis  calaminaris.  *  *  *  * 
IQ  Having  thus  stated  the  general  features  of  the  mode  at 
present  adopted,  1  will  now  proceed  to  describe  the  nature 
■of  mv  invention.  *  *  *  *  The  sul)stances  havinsT 
been  properly  calcined  aie  then  submitted  to  the  action  of 
a  blast  furnace  into  which  they  are  placed  with  the  object 
!of  separating  the  zinc  in  the  form  of  vaponi'e  from  the 
other    foreign    matters  contained   in   the  calcined  mixture 

*  *  *  *  The  materials  being  thus  introduced  into 
the  body  of  the  furnace  and  brought  into  a  state  of  fusion 
by  any  of  the  ordinary  meansof  working  blast  fni"naces(hot 

Of)  blast  being  pi-eferable  for  that  purj)ose),  the  oxide  of  zinc  be 
comes  reduced  and  the  metal  volatilized  and  rises  tu  the  up 
per  portion  of  the  furnace  and  chamber  h,  from  whence  it 
passes  along  the  flue  J,  into  the  condensing  chandici- J,  where 
it  is  condensed,  the  gases  pi-oduced  in  the  operation,  after 
having  passed  through  all  the  chambers,  being  allowed  to 
escape  through  an  aperture  made  for  that  purpose.  The 
product  in  the  condensing  chambers  being  taken  from  them 
is  then  mixed  with  about  fifteen  per  cent,  or  thereabouts, 
of  charcoal  or  other  cai'bonaceous  matter,  and  placed  in  re- 

OQ  torts  made  of  fire  clay  ;  there  retorts  are  fixed  in  furnaces, 
as  represented  in  the  Drawing  Sheet  2.  *  *  *  * 
When  the  carbonate  or  silicate  of  zinc  has  to  be  treated,  it 
is  at  once  placed  in  the  blast  fui'uace,  accompnaied  by  sucii 
flux  (lime  stone)  as  may  be  found  necessary,  according  to 
tlie  chemical  composition  of  the  mineral,  by  which  means 
the  oxide  of  zinc  being  obtained,  it  is  subjected  to  the 
treatment  described  in  the  subsequent  operation,  with  re- 
spect   to    the    sulphuret    of    zinc,     as     above    explained. 

*  *     *     *     Havinir    now    described    the    nature    of    my 
^Q  improvements,  and  the  manner  of  carrying  the  same    into 
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effect,  I  would  have  it  understood  that  the  same  may  be 
varied  in  some  degree  without  departing  from  my  inven- 
tion, and  I  would  have  it  understood  that  I  make  no  chiim 
to  any  of  tlie  apparatus  or  processes  employed  other  than 
is  hereafter  more  particularly  set  forth  and  claimed  as 
my  invention.  And  I  would  have  it  understood  that  what 
I  claim  as  my  invention  is — First  (in  respect  to  the  manu- 
facture of  zinc,  the  mode  of  manufacturing  zinc  from  the 
ores  by  applying  lime,  as  above  described,  and  also  the  em- 
ploying of  blast  furnaces  with  suitable  condensers  or  receiv- 
ers for  separating  the  oxide  of  zinc  from  the  materials 
with  which  it  is  combined  ;  and  further,  the  mode  of  dis- 
tilling the  metal  in  retorts  or  other  vessels,  whereby  the 
metal  is  not  obliged  to  pass  through  the  mass  of  materials 
contained  in  them,  as  above  described. 
(Properly  certified.) 
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DEPENDANT'S  EXHIBITS. 

EXHIBIT  D,  No.  I. 

[Offored  and  admitted  on  page  597.] 

Deed,  Samuel  Fowler  to  James  L.  Cni-tis  and  Daniel  II. 
Curtis,  Trustees  for  the  Franklinite  Minin«j  Co.,  Dated 
Dec.  13  1850.     Ackd.  Dec.    14,   1850  and  Jan.    13,   1851. 

IQ  Recorded  M  4,  1G7.  Considejation  $1.00  and  other  valua- 
ble consideration. 

This  ludentuie,  made  the  tiiirteenth  day  of  December, 
in  tlie  year  of  Our  Loid,  one  thousand  eight  hnndred  and 
fifty. 

By  and  Between  Samuel  Fowler,  of  Port  Jervis,  Orange 
County,  State  of  New  Yoi-k  and  Henrietta  L.,  his  wife  of 
the  lirst  part,  and  James  L.  Curtis  and  Daniel  II.  Curtis, 
Trustees  for  the  Franklinite  ]\Iining  Conipan}'  of  the  City, 
County    and    State   of    New    York,    of    the    second    part: 

20  Witnesseth,  That  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  one  dollar  to  them  in  hand  paid  the 
receipt  whereof  is  hereby  acknowledged,  and  for  divers- 
other  irood  and  valuable  considerations  then  thereunto 
movinof  luive  given,  granted,  demised,  sold  and  conveyed 
and  by  these  presents  do  give,  grant,  demise,  sell  and  con. 
vey  unto  the  said  parties  of  the  second  part. 

All  the  reserved  iron  ore  called  franklinite  and  all  the 
other  reserved  ores  and  metals  not  granted  or  conveyed  to 
the  Sussex  Zinc  &  Copper  Mining  &  Manufactuiing  Com- 

o  pany,  by  deed  executed  by  them,  (the  said  parties  of  the 
first  part)  on  the  10th  day  of  March,  1848,  or  by  their  deed 
executed  on  the  6th  day  of  March,  in  the  year  aforesaid, 
by  their  deed  of  contirmation  executed  on  the  5th  day  of 
March,  1849,  found  or  to  be  found  in  the  following  parcels 
or  pieces  of  land  now  in  the  jiossession  and  ownership  of 
the  said  parties  of  the  first  part,  situate,  lying  and  being  in 
the  Township  of  Ilardyston,  County  of  Sussex,  State  of 
New  Jersey,  lying  contiguous  to  each  othei'  and  bounded 
as  follows:     (1.)     The  Mine  Hill  Farm  consisting  of  nine- 

4,.    ty-three    and    sixteen    one    hundredths    (93  16-100)  acres. 
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Beginning  at  a  red  oak  tree  on  tlie  northeast  of   the  Wall- 
kill,  running  thence  north  twenty-six  degrees  east  twenty- 
four  chains,  thence  north  sixty-three  degrees  east   twentj^- 
one  chains  and  eighty  links,  thence  south  twenty-two  chains 
and    fifty    links,   thence    south    twenty-eight  degrees  west 
thirty  chains  and   twenty  links,  thence  south  seventy-three 
degrees  west  fifteen  chains,    thence   noi'th   ninet}'   degrees 
east    twelve   chains,    thence    north    twenty    degrees    west 
eleven  chains  to  the  place  of  beij^innino:.     Second,  a  lot  be- 
ginning   at    a    white    oak    tree    northeast   of  the  Wallkill   ^q 
where    the   fifth    line   of   the   first   above   described  tract 
crosses  the  Wallkill  above  the  furnace,  running  thence  south 
thirty-six  degrees  east  iifteeu  chains,  thence  south  seventy- 
three  degrees  west  seven  chains  forty  links,    thence   north 
thirty-six  degrees  west  fifteen  chains,  thoice  north  seventy- 
three  degrees  east  seven  chains  forly  links  to  the   place  of 
beginning,  containing  ten  and  a  half  (10^)  acres.     Third, 
a  tract  called  the  Scott  Farm  bounded  by  lands  of  Obadiah 
Pellett,  Stephen  Scott,  Samuel  Fowler,  the  heirs  of  Xoah 
Hammond,    deceased,    and    by    lands  now  owned  by  John   oq 
Fowler   and    Oakes    Ames,    containing    ninety-eight    (98) 
acres,    more    or   less;  being    the    same    farm    that  George 
Deland,  adminstrator  of  MattheM'  Scott,  conveyed    to    Dr. 
Samuel  Fowler,  and  by  said   Fowler  was  devised  to  iiis  son 
Samuel  Fowlei-,  a  tract  bounded  and  described  as  follows  ; 
a  tract  situate  near  the   Fi-ankliii  Stone  Meetin":  House,  be- 
o-inninjy  at  the  most  northwesterly  corner  of  lands   i)elono:- 
ing    to    the    heirs    of    Noah  Hammond,  deceased,  running 
from  thence  north  forty  degi'ees  and    thirty    minutes   west 
one  chain  twenty  links,  thence  noith  fifty-two  degrees  east  oq 
seven  chains  fifty  links,  south  sixty-seven  degrees  east  five 
chains  fifty  links,  south   twenty-three   degrees   thii-ty  min- 
utes west  eight  chains  ten  links,  south  eij^-htv  deijrees  fortv 
five  minutes  west  three  chains  fourteen    links,  north    forty 
degrees    thii-ty    west   west  five  chains  eighty-seven  links  to 
the    place    of   beginning,    containing    six    and  a  half  (6^) 
acres,  excepting  33  100  of  an  acre  heretofore  conveyed  by 
Spencer   Scott   to   the   Trustees  of  the    Franklin    Church. 
Fifth,  a  tract  of  land  consisting  of   foi'ty   acres  heretofore 
set  off  mider   the   division    of  the   lands  under  the  will  of  40 
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Dr.  Sainnel  Fowler,  deceased,  from  the  east  end  of  liis 
mountain  land,  adjacent  to  the  lands  of  Israel  Miinson, 
deceased,  and  Saniucd  Tuttle  and  land  which  the  said  Dr. 
Fowler,  deceased,  sold  the  Franklin  Manufacturing  Com- 
pany in  his  lifetime,  together  with  full  and  absolute  liberty', 
license,  power  and  authority  to  and  for  the  said  parties  of 
the  second  part,  tlieir  lieirs,  assigns,  successors,  agents, 
workmen  and  servants,  to  open,  dig,  sink,  blast  or  make  a 
pit    or    pits,    shafts,    levels,  drains  and  sloughs,  and  search 

10  for,  get  and  take,  mine  and  dig  the  several  oi'es  of  frankli- 
nite  and  iron  and  all  other  reserved  ores  on  the  premises 
aforesaid,  with  full,  free  and  absolute  liberty,  license', 
power  and  authority  to  erect  and  nudvc  water  courses, 
drains,  puddles  and  longsteads  for  washing,  cleaning  and 
keeping  said  ores,  and  water  to  wash  tlie  said  ores  and  all 
other  uses  about  the  said  mines  or  works  and  also  places 
called  puddles  in  which  the  said  ores  niay  be  from  time  to 
time  conveniently  washed  and  dressed,  with  fi-ee  ingress, 
eo-ress  and  regress  into  and  upon  the  said  premises  for  the 

20  P'>i"POses  aforesaid,  with  carts,  horses  and  carriages  or 
otherwise,  to  carry  the  same  oi'es  or  mettles  and  to  bring 
and  carry  all  other  materials  and  necessary  carriages  to  and 
from  the  said  mines,  holes  and  pits,  with  right  of  erecting 
such  buildings  and  machinery  for  the  digging,  raising  and 
rendering  such  metals  or  ores  as  may  be  necessary,  but  for 
no  other  purpose  whatsoever,  and  subject  to  all  damages  to 
i\ie  ariahle  surface  of  the  soil,  and  to  the  buildings,  fences 
and  structures  thereof  to  the  owner  thereof. 

To  have  and  to  hold  in  fee  simple,  or  in  absolute  owner- 

QA  ship  all  the  frankliniteand  all  other  ores  or  metals  reserved 
in  the  three  deeds  hereinbefore  referred  to,  or  not  granted 
by  them,  nuide  by  the  parties  of  the  first  part  to  the  Sussex 
Zinc  &  Copper  Mining  &  Manufacturing  Company,  which 
shall  be  found  or  gotten  in,  under  or  upon  every  or  any  of 
the  said  grounds  or  premises  hereinbefore  described  unto 
the  said  parties  of  the  second  part,  their  heirs,  successors 
and  assigns  ;  and  to  the  said  parties  of  the  first  part  for 
themselves,  their  heirs,  executors,  administrators  and 
assio-ns,  do    covenant,    grant    and    agree    to    and  with  the 

40  said  parties  of  the  second  part,  their  heirs,  successors  and 
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assigns,  tliat  the  said  parties  of  the  second  part  shall  and 
may  at  all  times  hereinaftei",  peaceably  and  qnietly  have, 
hold,  use,  occupy,  possess  and  enjoy  the  above  granted 
metals  and  ores  and  every  ]>:!rt  and  parcel  thereof,  with  the 
appurtenances,  without  any  let,  suit,  trouble,  molestation, 
eviction  or  disturbance  of  the  said  parties  of  tlie  lii'st  part, 
their  heirs,  executors,  adminstrators  and  assigns;  or  of  any 
otlier  person  or  persons  lawfully  claiming  or  to  claim  the 
same  by  or  through  them,  and  that  the  same  are  now  free, 
clear,  dischai'ged  and  unincumbered  of  and  from  all  for- 
mer and  other  gi-ants,  titles,  charges,  estates,  judgments, 
taxes,  assessments  and  incumbrances  of  what  nature  or 
kind  soever;  and  the  said  parties  of  the  first  part,  their 
lieirs,  executors,  administrators  and  assigns,  the  above  des- 
cribed premises  and  every  part  and  parcel  thereof,  with 
the  ajipurtenances  unto  the  said  parties  of  the  second  part 
tlieir  heirs,  successors  and  assigns  against  the  parties  of  the 
first  part,  theii"  heirs,  executors,  administrators  and  assigns, 
whomsoever,  lawfully  claiming  or  to  claim  the  same  by  or 
thi'ough  them  or  any  of  them,  shall  and  will  warrant  and 
by  these  presents  forever  defend. 

In  witness  whereof,  the  said  parties  of  the  first  and 
second  parts  have  hereunto  affixed  their  hands  and  seals  the 
day  and  year  first  above  named,  in  presence  of 

Richard  Goodman. 

SAMUEL  FOWLER,     [l.  s.] 
HENRIETTA  L.  FOWLER,  [l.  s.] 
JAMES  L.  CURTIS,     [i.  s.] 
DANIEL  H.  (;URTIS,     [l.  s.] 
(Propel ly  acknowledged.) 
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EXHIBIT  D,  No.  2. 

[Offered  and  admitted,  page  592.] 

Deed  of  Release,  Oakes  xVmes  &  wife  tu  James  L.  Cui-- 
tis.  Dated  Nov.  1,  1853.  Cons.  $1.00.  Ack.  Nov.  12, 
1853.     Recorded  Nov.  14,  1853,  Book  O,  4,  page  634. 

This  indenture  made  the  first  day  of  Noveuiber  in  the 
year  one  thousand  eight  hundred  and  fifty-tiiree.  40 
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Between  Oakes  Ames  and  Eveline  O.,  his  wife,  of  Easton, 
ill  the  County  of  Bristol  uiul  com nion wealth  of  Massachu- 
setts, parties  of  the  first  pai't,  and  James  L.  Curtis,  of  the 
County  and  State  of  New  York,  party  of  the  second  part. 
Witnesseth  that  the  said  parties  of  the  first  part  for  and 
in  consideration  of  the  sum  of  one  dollar  lawful  money  of 
the  United  States  of  America,  to  them  in  hand  paid  hy  the 
said  party  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  the  presents  the  receipt  whereof  is  hereby 

iQ  acknowledged,  have  remised,  released  and  quitclaimed,  and 
by  these  presents  do  remise,  release,  and  quit  claim  unto 
the  said  party  of  the  second  part,  and  to  his  heirs  and 
assio-ns  forever  all  the  frankliiute  ore  on  oi'  within  anv  of 
the  lands  owned  by  Samuel  Fowler,  in  Septembei-,  A.  D. 
1836,  in  the  County  of  Sussex  and  State  of  New  Jersey, 
or  on  or  within  any  lands  or  premises  before  that  time  sold 
and  conveyed  by  said  Samuel  Fowler  in  said  County  of 
Sussex,  from  and  out  of  which  he  had  reserved  the  mines 
and  minerals.     Together  with    full    and  entire   right  and 

20  privilege  of  mining  and  other  rights  as  specified  and  set 
forth  in  the  deed  of  George  li.  McCarter  to  the  said  Ames, 
dated  November  16th,  A.  1).  1842,  and  recorded  with  said 
Sussex  County  deeds  in  Book  A,  4,  pages  538  to  543. 
Together  with  all  and  sin<>:ular  the  tenements,  hei'edita- 
ments  and  appurtenances  tliereto  l)elonging  oi-  in  anywise 
appertaining  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  thereof. 

And    also   all    the  estate,  right,  title,  interest,  property 
possession,  claim  and  demand    whatsoever,  as   well   in   law 

30  as  in  equity,  of  the  said  parties  of  the  first  part,  of  in  or 
to  the  above  described  premises  and  of  every  pai't  and 
parcel  thereof  with  the  appurtenances;  to  have  and  to 
hold  all  and  singular  the  above  mentioned  and  described 
premises,  together  with  the  appurtenances  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  foi-ever.  In 
witness  whereof,  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written 

Oakes  Ames.  [seat..] 

^Q  Eveline  O.  Ames,     [seal.] 
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Signed,  sealed  ;ind  deliv^ered  in  the  presence  of 
the  words  "  it  being  my  intention   to  convey  all  said   ores 
and  minerals  on  and  within  all  tJie  lands  which  were  con- 
veyed to  me  the  said  Oakes  Ames  by  said  deed  of  George 
McCartcr"  being  erased  before  the  execntion. 

11.  M.  Alexander. 
(Properly  acknowledged.) 


EXHIBIT  D,  No.  3.  10 

[Offered  and  admitted,  page  599.] 
Deed,  James  L.  Curtis  and   Daniel   II.  Curtis,  trustees 
for    the    Franklinite    Mining    Company,    to    the     Fowler 
Fraiddinite  Company.     Dated    Feb.  2,  1858.     Ackd.  Feb. 
5,  1858.     Recorded  Feb.  6,  1858,  Book  V  4,  page  130. 

James  L.  Curtis  and  Daniel  IL  Curtis,  i 
Trustees  for  tlie  Franklinite  Company.  - 
to  the  Fowler  Franklinite  Company.     ) 

This  indenture  made  the  second  day  of  February  in  oo 
the  year  one  thousand  eight  hundred  and  tifty-eight,  Be- 
tween James  L.  Curtis  and  Daniel  II.  Curtis,  Trustees  for 
the  Fraiddinite  Mining  Company,  of  the  city,  county,  and 
State  of  New  York,  parties  of  the  first  part,  and  the  Fow- 
ler Fi'anklinite  Company,  of  the  State  of  New  Jersey, 
parties  of  the  second  part;  Witnesseth,  that  the  said  par- 
ties of  the  first  ])art,  for  and  in  consideration  of  the  sum 
of  ten  dollars  lawful  money  of  the  United  States  of  Amer- 
ica, to  them  in  hand  paid  by  the  said  parties  of  the  second 
part,  at  or  before  the  ensealing  and  deliveiy  of  these  pres-  ^q 
ents,  the  receipt  whereof  is  hereby  acknowledged,  Jiave 
granted,  bargained,  sold,  aliened,  remised,  released,  con- 
veyed and  confirmed,  and  by  these  ]>resents  do  grant, 
Ijargain,  sell,  alien,  remise,  release,  convey,  and  confirm 
unto  the  said  party  of  the  second  ])art  and  to  their  suc- 
cessors and  assigns  forever,  all  that  portion  of  the  i-eserved 
Fraid<linite  and  other  reserved  ores  and  metals  which  were 
conveyed  by  Samuel  Fowler  and  wife  to  James  L.  Curtis 
and  Daniel  IT.  Curtis,  trustees  as  aforesaid,  by  deed  dated 
the  thii'teentli  day  of  December,  A.  D.  1850,  and  recorde      40 
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in  Sussex  County  record  of  deeds.  Book  M  4,  pnge  1807 
and  lying  and  beinoj  found  or  to  be  found  in  or  upon  tliat, 
part  of  the  lands  described  in  said  deed,  situated,  lyiug  and 
being  on  the  northerly  side  of  a  line  coniniencing  at  a  point 
in  the  highway  leading  fi-oni  Franklin  Furnace  to  Ilani- 
bur<r,  beino:  the  northwest  corner  of  lands  now"  or  late 
belonging  to  the  heirs  of  Noah  Ihuuniond.  deceased,  and 
runninir  thence  due  east  as  indicated  bv  the  magnetic 
needle,  April  7th,  1853,  across  a  high  rock  on   the    mine 

f  A  ridge  to  the  most  eastei'ly  line  of  all  said  lands  surveyed  in 
a  body;  and  from  the  said  point  in  said  highway,  i-nnning 
due  west,  as  then  indicated  by  the  magnetic  needle,  to  the 
westerly  line  of  all  said  hinds  near  the  Wallkill. 

Together  with  all  the  rights  and  lu'ivileges  of  mining, 
dio'ii'ing,  luuiling,  ingress,  egi'ess  and  regress,  and  all  the 
other  rights  and  privileges  granted  unto  the  pai'ties  of  the 
first  part,  subject  to  the  covenants,  conditions  and  stipula- 
tions contained  in  said  deed,  his  conveyance  being  intended 
to    convey  a    portion  of    the  property  mentioned    in    said 

9Q  deed,  so  that  the  parties  of  the  second  part  shall  take  the 
same  with  same  privileges  and  subject  to  the  same  restric- 
tions as  are  set  forth  in  said  deed  in  regard  to  the  whole. 
Too-ether  with  all  and  singular  the  teneuients,  heredita- 
ments and  a|)purtenances  thereunto  belonging  or  in  any 
wise  api)ertaining,  and  the  reversion  and  reversions,  rv- 
mainder  and  remainders,  rents,  issues  and  profits  thereof, 
and  also  all  the  estate,  right,  title,  interest,  property,  pos- 
session, claim  and  demand  whatsoever,  as  well  in  law  as  in 
equity,  of  the  said   part  of   the   first  part,  of,  in,  or  to   the 

30  above  described  premises  ami  every  part  ar.d  jnircel  thereof, 
with  the  appurtenances.  To  have  and  to  hold  all  and 
sino-ular  the  above  mentioned  and  described  premises, 
too-ether  with  the  appuitenaiutes,  unto  the  said  jiarties  of 
the  second  part,  their  successors  and  assigns  forever.  And 
the  said  i)arties  of  the  first  part  for  themselves,  their  heirs, 
executors  and  administrators,  do  covenant,  promise  and 
arn-ee  to  and  with  the  said  i)arties  of  the  second  part,  their 
successors  and  assigns,  that  they  have  not  made,  done, 
committed,  executed  or  suffered,  any  act  or  acts,  thing  or 

40   things  whatsoever  whereby  or  by  means  whereof  the  above 
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mentioned  and  described  ))reniises  or  any  part  or  parcel 
thereof,  now  are,  or  at  any  time  hereafter  shall  or  may  be 
impeached,  charged  or  incnmbered  in  any  manner  or  way 
whatsoever. 

In  witness  whereof,  the  said  parties  of  the  lirst  part 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
lirst  above  written. 

James  L.  Curtis,         [l.  s.] 

Trustee,  &c. 

Daniel  H.  Curtis,     [l.  s.]  iq 

Trustee,  &c. 
Sealed  in  the  |)resence  of 

Wm.  W.  Hebbard. 

(E^ roper ly  acknowledged.) 


EXHIBIT  D    NO    4. 

[Offered  and  admitted,  page  599.] 

Certified  cop}^  of  lease  from  The  Fowler  Franklinite  Co..  20 
to  the  Consolidated  Franklinite  Co.,  of  New  York,     Dated 
June  29,  1859.     Recorded  in  X  -i,  page  86.     Proved  here- 
in on  page  105. 

La.ises  the  ores  and  premises  described  in  the  last  deed 
for  42  j'^ears,  yielding,  rendering  and  paying  one  dollar  per 
gross  ton  of  ore  mined  and  raised  during  the  first  21  years, 
and  two  dollars  during  tlie  rest  of  the  term.  The  lessee 
covenants  to  account  every  six  months,  pay  above  roj^alty 
or  rent,  to  keep  books  open  to  inspection,  to  pay  after  five 
years  for  at  least  10,000  tons  annually,  to  pay  taxes,  and  to  30 
indemnify  against  damage  to  the  soil.  The  lessor  nuikes 
full  covenants  as  to  title.  If  lessee  fails  to  keep  covenants 
the  lease  shall  he  void  at  the  lessors  option. 


EXHIBIT  D,  No    5 

[Offered  and  admitted,  page  599.] 

Deed  of  assignment,   recorded  in  Z  4.  p.   80,   dated  June 
8,  1860,   from  the  Consolidated  Franklinite  Co.  of  N.  Y.    40 
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to  Saiiil.  F.  Headley,  ackd.  June  19,  1860.    Reed.  June  28, 
1860.      Proved  herein  on  page  105.     Assigns    above   lease 


EXHIBIT  D,   NO.  6, 

[Offered  and  admitted,  page  600.] 

An  assignment  from  Sainl.  F.  Ileadley  to  the  Consoli- 
dated Franklinite  Co.  of  K.  J.  Dated  June  14,  1860. 
10  Between  Saml.  F.  Headley  of  1st.  part,  <uid  the  Consoli- 
dated Franklinite  Co.  of  2d,  part,  and  the  Franklinite  Steel 
Co.  and  others  of  the  3d.  part.  Recorded  Book  Z  4, 
page  86.  Ackd.  and  proved  June  19,  1860.  Proved  page 
105.     Assigns  the  same  lease  &  other  property. 


EXHIBIT  D,  No.  7 

[Offered  and  admitted,  page  600.] 

20  Deed,  Geo.  W.  Savage,  Recr.  for  the  Creditors  &  stock- 
holders of  the  Consolidated  Franklinite  Co.  to  Jas.  L.  Cur- 
tis &  Danl.  11.  Curtis,  Trustees  of  the  P""ranklinite  Mining 
Co.  Dated  June  23,  1863.  Ackd.  June  23,  1863.  Recd- 
Aug.  8,  1863,  Book  E  5,  p.  97.  Proved  herein  on  page 
105.     Assigns  the  same  lease  &  other  property. 


30 


EXHIBIT  D,  NO.  8 

[Offered  and  admitted,  page  600.] 

Deed,  The  Fowler  Franklinite  Ct).  to  Jas.  L.  Curtis  and 
Danl.  [I.  Curtis,  Trustees  of  the  Franklinite  Mining  Co. 
Dated  Jan.  26,  1863.  Ackd.  Jan.  13,  1863.  Reed.  Jan. 
31,  1863,  Book  D  5,  page  148. 

Tiiis  Indenture  made  this  twenty -sixth  day  of  January, 
A.  D.  1863,  Between  the  Fowler  Franklinite  Company,  an 
incorporation  chartered  by  the  Legislature  of  New  Jersey, 
party  of  the  first  part,  and  James  L.  Curtis  and  Daniel  H. 
Curtis,  Trustees  of  the  P'ranklinite  Mining  Company,  of 
40    the   city.    County    and    State  of  New  York,  pai'ties  of  tl.e 
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second  part,  witnessetli  that  the  said  party  of  tlie  first  part 
for  and  in  consideration  of  the  sum  of  ten  dollars,  lawful 
money  of  the  United  States,  to  them  in  hand  paid  by  the 
said  parties  of  the  second  part,  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  have  granted,  bargained,  sold,  aliened, 
released,  conveyed  and  confirmed,  and  by  these  j^resentsdo 
grant,  bargain,  sell,  alien,  remise,  release,  convey  and  con- 
firm unto  the  said  parties  of  the  second  part,  and  to  their 
successors  and  assigns  forever,  all  that  portion  of  the  re.  jq 
served  frardvlinite  and  other  reserved  ores  and  metals 
which  were  conveyed  l)y  the  parties  hereto  of  the  second 
part  to  the  party  of  the  first  part,  by  deed  bearing  date  the 
2d  day  of  February,  1858,  viz:  Lying  and  being  found 
or  to  be  found  in  or  upon  the  part  of  the  lands  described 
in  said  deed,  situated,  lying  and  being  on  the  northerly  side 
of  a  line  commencino;  at  a  i)oint  in  the  hiii'hwav  leadin<r 
from  Franklin  Furnace  to  Hamburg  (being  the  northeast 
cornel'  of  lands  now  or  late  belonging  to  the  heirs  of  x^oah 
Hammond,  deceased),  and  I'unning  thence  due  east  as  indi-  oq 
cated  by  the  magnetic  needle  April  7,  1853,  across  a  high 
rock  on  the  mine  ridge  to  the  most  easterly  line  of  all  said 
land  surveyed  in  a  body,  and  from  the  said  point  in  said 
highway  running  due  west,  as  indicated  by  the  magnetic 
needle  to  the  westerly  line  of  all  said  lands,  near  the  Wal. 
kill.  Together  with  all  the  rights  and  privileges  of  min- 
ing, digging,  hauh'ng,  ingress,  egress  and  regress,  and  all 
other  rights  and  j)rivileges  granted  in  said  deed  to  the 
pai'ties  of  tlie  first  part,  sid)ject,  nevertheless,  to  the  cove- 
nants and  conditions  and  stipulations  contained  in  the  deed  oq 
to  the  parties  hereto  of  the  second  part,  dated  13th  Dec. 
A.  D.  1850.  This  conveyance  being  intended  to  convey  a 
portion  of  the  property  mentioned  in  said  deed  so  that 
the  parties  of  the  second  j)art  siiall  take  the  same,  with 
privileges  and  sul)ject  to  the  same  restrictions  as  are  set 
forth  in  said  deed  in  regard  to  the  whole.  Together  with 
all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  anywise  appertaining, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues    and    proHts    thereof,    and  also   all   the  estate,  40 
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riglit,  title , interest,  property,  possession,  claim  and  demand 
whatsoever,  as  well  in  law  as  in  e(|uitj  of  the  said  party  of 
the  first  part,  of,  in  or  to  the  above  described  premises,  and 
every  part  and  ])ai'cel  thereof  witli  the  appurtenances.  To 
have  ami  to  h(»ld  all  and  sinonlar  tlie  above  mentioned  and 
described  premises,  together  with  appurtenances  unto 
the  said  parties  of  the  second  })art,  their  successors  and 
assigns  forevei',  and  the  said  party  of  tiie  first  part,  for 
themselves,  their  successors  and  assigns,  do  covenant,  prom- 
10  ise  and  agree  to,  and  witli  the  said  parties  of  the  second 
part,  their  successors  and  assigns,  that  they  liave  not  made, 
done,  committed,  executed  or  suffered  any  act  oructs,  thing 
or  things,  whatsoever,  whereby  or  by  means  whereof  the 
above  mentioned  and  described  premises  or  an_y  part  or 
parcel  thereof,  now  are  or  at  any  time  hereafter  shall,  or 
may  be  impeached,  charged  or  incumbered  in  any  manner 
or  way  whatsoever. 


20 


THE  FOWLER  FItANKLINITE  CO., 

By  James  L.  Curtis,         [l  s.] 

President. 


EXHIBIT  D,  No.  9. 

I  Offered  and    admitted,   page  GUI. J 

Certified   copy    of  lease,   Jas.  L.   Curtis,   sole  surviving 
3Q  Trustee   of  the  Fraidclinite  Mining  Co.,  to  Chas.  W.    Trot- 
ter.    Dated  March  0,  1877.     Ackd.  Mar.  7,   1877.     Reed. 
Mch.  21,  1877,  Book  W  G,  page  409. 

This    indenture    made   this  sixth   day  of  March  in    the 
year  one  thousand  eight  hundred  and  seventy-seven. 

Between  James  L.  Curtis,  of  the  City  of  New  York, 
State  of  New  York,  as  sole  surviving  I'rustee  of  the 
Franklinite  Mining  Company,  party  of  tlu;  first  part,  and 
Charles  W.  Trotter,  City  of  Brooklyn,  State  aforesaid, 
party  of  the  second  part.  Witnesseth  that  the  said  party 
40  of  the  first  part,  for  and  in  consideration  of  the  sum  of  one 
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dollar  in  hand  paid  by  the  said  party  of  the  second  part, 
the  receipt  thereof  is  hereby  acknowledged  and  the  said 
party  of  the  second  part  forever  released  and  discharged 
therefrom  together  with  the  rents  and  profits  hereinafter 
reserved.  Has  bargained,  granted,  conveyed,  demised  and 
to  farm  let,  and  by  these  presents  does  bragain,  grant,  con- 
vey, demise  and  to  farm  let,  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns,  for  the  full  term 
of  thirty  years  from  the  date  lirst  above  written,  all  that 
certain  westerly  mine,  vein,  lode  and  bed  of  Franklinite  in 
ore,  together  with  all  the  spurs,  offsiioots,  dips  and  angles 
thereof  and  all  the  other  ores  and  minerals  therein  and 
thereon  contained,  situated  on  the  south  part  of  the  north 
part  of  Mine  Hill,  in  the  Township  of  Hardyston,  County 
of  Sussex,  State  of  New  Jersey.  Bounded  and  described 
as  follows,  to  wit:  Commencing  at  the  boundary  line  be- 
tween thenorth  and  south  half  part  of  Mine  Hill,  so  called  ; 
from  thence  running  northerly  along  the  line  of  the  said 
westerly  vein  or  bed  of  Franklinite  ore  five  hundred  feet, 
it  being  the  intention  of  the  said  party  of  the  first  part  by  on 
these  presents,  to  grant,  convey,  demise  and  to  farm  let 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
for  the  term  of  thirty  years  as  aforesaid,  the  whole  of  the 
said  westerly  vein,  lode  or  bed  and  branches  for  the  dis- 
tance of  five  hundred  feet  thereof  in  lenffth.  Too-ether 
witli  all  and  singular  the  hereditaments,  i-ights,  fran- 
chises and  appurtenances,  thereunto  l)elonging  or  in  any 
wise  appertaining,  and  all  the  estate,  right,  title,  interest, 
claim  or  demand  whatsoever  of  said  party  of  the  first  part, 
either  in  law  or  equity  of,  in  and  to  the  above  bargained  gQ 
premises  with  the  hereditaments  and  appurtenances.  To 
liave  and  to  hold  the  al)Ove  granted,  demised  and  described 
premises,  with  the  rights  to  mine,  take,  carry  away,  sell 
and  dispose,  all  and  every  ores  therein  contained,  together 
with  all  other  appurtenances,  unto  the  party  of  the  second 
part,  his  heirs  and  assigns,  for  the  said  term  of  thirty  years 
from  the  date  of  tliese  presents  to  and  until  the  sixth  dav 
of  March,  one  thousand  nine  hundred  and  seven.  The 
said  party  of  the  first  part  reserving  only  to  himself  his 
successors  and  assigns,    the  one-half  part  of  the  net  profits  40 
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arising  from  mining  and  selling  the  ores  and  minerals  con- 
taining in  said  above  described  premises,  and  the  said  party 
of  the  second  part  in  consideration  of  the  lease,  demise 
and  grant  aforesaid  agrees.  First,  That  within  six  months 
from  and  after  the  date  of  this  indenture,  he  will  enter 
upon  the  above  described  premises,  mine,  remove  and  sell 
such  part  of  the  ores  therein  contained  or  can  be  mined 
and  sold  to  the  best  advantage,  and  that  he  will  so  continue 
to  mine,   remove  and   sell  such   ores  for  the  said  term    of 

jQ  thirty  years,  provided  the  same  can  be  mined  and  sold  at  a 
reasonable  pi'otit  and  no  obstructions  sliall  be  made  by  legal 
proceedings.  Second.  That  from  and  after  the  third 
year  from  the  date  of  this  indenture  he  will  mine,  use  and 
sell  during  each  and  every  year  thereafter  on  an  average  at 
least  seven  thousand  live  hundred  tons  of  ore  contained  in 
said  premises,  provided  said  preniises  contain  a  sufficient 
amount  of  good  merchantable  ore  for  that  purpose  and 
that  such  ores  can  be  sold  at  a  reasonable  prolit  and  no 
obstructions  shall  be  created  by  legal  proceedings.     Third. 

20  That  he  will  keep  l)OL)ks  ot"  accaunt,  containing  accurate 
statements  in  detail  of  the  actual  cost  and  expense  of 
mining;  and  selling  ores,  which  said  books  shall  at  all  times 
be  open  to  the  inspection  of  the  said  party  of  the  first 
part,  his  successors  and  assigns,  and  at  the  end  of  each  and 
every  six  months  he  will  make  a  written  statement  of  the 
number  of  tons  of  ore  mined  and  sold  and  the  amount  re- 
ceived, thereof  together  with  the  costs  and  expenses  of 
ming  and  selling  the  same  during  the  six  months  preceding 
the  making  such  statement,  which  said    statement    he  will 

30  deliver  to  said  party  of  the  first  part  his  successors  or 
assisms,  and  at  the  same  time  to  pay  to  him  or  them  the 
one  half  part  of  the  net  profits  arising  from  mining  and 
selling  said  ores,  except  as  hereinafter  provided. 

Fourth.  It  is  understood  and  agreed  that  all  sums  of 
money  advanced  to  the  said  party  of  the  first  part  to  his 
successors  or  assigns  by  the  party  of  the  second  part,  his  heirs 
or  assigns,  all  sums  of  money  laid  out  and  expended  for 
any  cause  by  said  party  of  the  second  part  in  and  about 
the    premises,    the   same  not   relating  to  the  actual  cost  of 

40  mining  and  selling  the  ores  and  minerals  as  aforesaid,  shall 
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with  the  interest  thereon  and  also  the  interest  on  the 
actual  cost  of  mining  be  charged  to  said  party  of  the  first 
part  as  part  judgment  of  his  one  half  of  the  net  profits  as 
hereinbefore  provided. 

Fifth.  It  is  understood  and  agreed  tliat  in  case  the  said 
party  of  the  second  part  shall  be  hindered  or  delayed  in 
carrying  out  any  part  of  his  agreement  as  aforesaid,  by  any 
suit  or  proceedings  at  law  or  in  equity  during  such  time, 
the  said  party  of  the  second  part  shall  be  relieved  from 
mining  and  selling  said  ores  as  provided  for  herein.  ^q 

In  witness  whereof  the  parties  hereto  liave  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

Jamel  L.  Curtis,     [l.  s,] 

As  T^'ustee  of  the  FrankUnite  Mining  Company. 

Chakles  W.  Trotter,     [l.  s.] 

Signed,  sealed  and  delivered  in  the  presence  of 

John  T.  Mackenzie. 

20 


EXHIBIT  D,  No.  10. 

[Offered  and  admitted,  page  603.] 

Lease,  James  L.  Curtis,  sole  surviving  Trustee  of  the 
Franklinite  Mining  Co.,  to  Charles  VV".  Trotter,  dated  Mch. 
10,1879.  Ackd.  Apr.  16,  1879.  Reed.  Apr.  IS,  1879, 
Book  D  7,  page  326. 

Leases  to  Charles  W.  Trotter  for  the  term  of  fifteen  gQ 
years,  all  that  certain  westei'ly  mine,  vein,  lode  and  bed  of 
Franklinite  ore,  together  with  all  the  spurs,  offshoots,  dip 
and  anoles  thereof,  and  all  the  Franklinite  ore  therein 
contained,  situate  on  the  north  part  or  north  half  of  Mine 
Hill,  at  Franklin  Furnace,  Sussex  County,  New  Jersey, 
commencing  at  a  point  five  hundred  feet  between  the 
boundary  line  of  the  north  and  south  half  part,  and  fi-om 
thence  running  northerly  along  the  line  of  said  Westerl)- 
vein  or  bed  of  Franklinite  ore,  five  hundred  and  seventv- 
four  feet  to  Ilamburgli  road.     Be  the  same  more  or  less.         40 
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EXHIBIT  D,  No.  II. 

[Offered  and  admitted,   page  604.] 

Coufirinatory  Deed,  Fowler  Fraiikliiiite  Co.  to  James  L. 
Curtis,  Trustee  of  the  FraTiklinite  Miiuug  Co,  Dated  June 
1,  1881.  Proved  June  10,  1581.  Reed.  Book  K  7,  page 
500. 

Hecites  the  deed.  Exhibit  D  8,  printed  above,  and  recites 
mistake  of  scrivener  by  which  tiie  deed  was  made  to  the 
parties  of  tlie  second  part  and  their  successors  and  assigns, 
1^  and  conveys  Curtis  to  James  L.  Curtis,  Trustee  as  aforesaid, 
survivor  of  Daniel  IJ.  Curtis,  an  estate  in  fee  simple  in 
said  premises. 


EXHIBIT  D,  No.  12. 

[Offered  and  admitted,  page  605.] 

Deed,  James  L.  Curtis,  Trustee  of  the  Franklinite  Min- 
ing Company,  to  Charles  W.  Trotter.  Dated  June  1, 1881. 
20  Ackd.  June  10,  1881.  Reed.  June  IS,  1881,  Book  K  7, 
page  503. 

Ratifies  and  confirms  all  the  rights,  powers,  privileges 
and  estate  heretofore  granted  and  leased  by  party  of  the 
first  part  to  Trotter. 


EXHIBIT  D,  No.  13. 

[Offered  and  admitted,    page  605.] 

30  Deed,  James  L.  Curtis,  surviving  Trustee  of  the  Frank- 
linite Mining  Co.  to  the  Franklinite  Steel  and  Zinc  Co. 
Dated  March  5,  1883.  Ackd.  same  day.  Reed.  March  20, 
Book  Q  7,  page  54. 

Conveys  all  that  certain  Westei'ly  mine,  vein,  lode  and 
bed  of  Franklinite  ore,  together  with  all  the  spurs,  oft"- 
slioots,  dips  and  angles  thereof,  and  also  all  the  Fraid^lin- 
ite  ore  thereon  contained,  situate  in  the  north  part  of  Mine 
Hill  from  the  boundary  line  between  the  north  and  south 
half  parts  of  Mine  Hill  so  called  ;  thence  running  north- 

4(j   erlv    along    the    line    of  the  said   westerh'   vein  or  bed  of 
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franklinite  ore  one  tliousaiid   and   seventy-four  feet  to  the 
liambiirgli  road,  more  or  less. 


EXHIBIT  D,  No    14. 

[Offered  and  admitted,   page  605.] 

Deed,  Franklinite  Steel  &  Zinc  Co.  to  August  lieck- 
scher.  Dated  March  19,  18S3.  Ackd.  same  day.  Kecd. 
March  20,  1883.     Book  Q  7.  page  56.     Cons.  $50,000. 

Conveys    all  tliat  certain  Westerly  mine,  vein,  lode  and 
bed    of  Franklinite   ore,    on    the  north  part  of  Mine  Hill, 
with  tlie  same  description  as  D  No.  13,  with  full    power  to 
diff,  search   and    take  Franklinite   ores  witii   ei):ress  and  re 
gress. 


EXHIBIT  D,  No.  15. 

[Offered  and  admitted,  page  606.] 

Confirinatory  Deed,  Franklinite  Steel  and  Zinc  Co.  to 
August  Hcckscher.  Dated  July  31,  1883.  Ackd.  same 
day.     Reed.  Aug.  3,  1883,  Book  R  7,  page  435. 

Recites  conveyances  of  D  14  and  further  contirms  same 
title,  same  premises. 


EXHIBIT  D.  No.  16. 

[Offered  and  admitted,  page  606. 


10 
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Deed  Franklinite  Steel  and  Zinc  Co.  to  August  Ueck- 
scher.  Dated  July  7,  1887.  Ackd.  same  day.  Reed.  July 
16,  1887,  Book  D  8,  page  41. 

Recites  former  conveyances  iind  intention  to  convey  the 
said  premises,  including  all  the  spurs,  offshoots,  dips  and 
angles  thereof,  and  all  other  ores  and  minerals,  of,  in  and 
to  the  said  Westerly  mine,  vein,  lode  and  bed  of  Fi'ank- 
linite  ore,  and  conveys  the  same  with  the  same    jtrivileges.   aq 
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EXHIBIT  D,  17. 

[Oti'ored  anJ  admitted,  i)at^e  606.] 

Ao;reeineiit  between  Cliarles  W.  Trotter,  August 
Ileeksclier  and  the  Leliigli  Zinc  &  Iron  Co.,  Limited) 
Dated  Aug.  11,  1SS7.  Dnly  ackd.  and  proved.  Reed- 
Book  D  8,  page  409. 

This  Agreement  made  this  eleventh  day  of  August,  in 

the  year  of  our   Lord   one   thousand    eight   hnndred   and 

IQ  eighty-seven.     Between  Charles  W.   Trotter,   of   JN'ewark, 

New  Jersey,  (formerly  of  Brooklyn,  New   York),  party  of 

the  first  part. 

August  Heckschee,  of  the  City  of  Philadelphia,  State 
of  Pennsylvania,  party  of  the  second  j)art. 

The  Lehigh  Zinc  &  Iron  Company,  Limited,  a  com- 
pany under  the  laws  of  the  State  of  Pennsylvania,  party  of 
the  third  part. 

Whereas,  difference  and  disputes   have   ai'isen    l)etween 
the  parties,  and  suits  have  l)een   bi'ought   Ijy   said  parties 
20  against  each    other,    which    have    been    settled    and     com- 
promised, and 

Whereas,  there  still  remains  outstanding  a  ccitain  agree- 
ment bearing  date  tlie  second  day  of  June,  eigliteeii  hnn- 
dred and  eighty-one  (1881),  between  the  said  Charles  W. 
Trotter  and  said  August  lleckscher,  {by  the  name  of 
Charles  A.  Heckscher.)  and  which  was  afterwards  assigned 
to  the  said  Lehigh  Zinc  &  Iron   Company,    Limited,  and 

Whereas,  as  part  of  the  settlement  of  said  difficulties,  it 
has  been  ao-reed  that  the  said  Indenture  or  agreement  of 
30  June  second,  eighteen  hundred  and  eighty-one  (1881), 
between  the  said  parties,  shall  be  annulled  and  cancelled, 
and  the  respective  parties  mutually  released  from  the 
covenants  therein,  and  a  new  and  diii'erent  agieement  made 
between  the  parties  of  the  first  and  second  part. 

jSTow.  this  ao-reement  witnesseth.  That  in  consideration, 
tliereof,  and  for  divers  other  good  and  valua]>le  considera- 
tion, the  sai<]  parties  hereto  have  covenanted  and  agi'eed, 
and  do  hereby  covenant  and  agree  as  follows  : 

First.     That  the  said  Charles  W.  Trotter  hereby  assigns, 
4      transfers  and  sets  over  to  the  jiarty  of  the  second    part,  all 
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liis  leases  and  estate  in  the  mineral  rights  and  mines  here- 
after mentioned  and  all  rights  thereundei-,  that  is  to  say, 
five  leases  or  agreements  made  by  James  L.  Curtis,  as 
Trustee  of  Tiie  Franklinite  Mining  Company  to  Charles 
W.  Trotter,  two  dated  March  sixth,  eighteen  hundred  and 
seventy-seven  (1877),  recorded  in  Book  of  Deeds  for  Sussex 
County,  in  \V  6,  ))age  409,  and  E  7,  page  42,  the  third, 
dated  June  twenty-fourth,  eighteen  hundred  and  seventy- 
eight  (1878),  recorded  in  said  Book  E  7,  page  38,  and  tlie 
fourth  and  iifrli  dated  April  tentli,  eighteen  hundred  and 
seventy-nine  (1879),  recorded  in  Book  D  7,  page  326  ;  also 
a  confirmatory  deed  or  agreement  between  the  said  James 
L.  Curtis,  Trustee,  and  Charles  W.  Trotter,  dated  June 
first,  eighteen  hundred  and  eighty-one  (1881),  recorded  in 
Book  K  7,  page  503  of  said  deeds,  togethei-  with  all  ore 
mined  or  on  the  ])ank,  tools,  machinery  and  appliances 
(except  five  thousand  (5,000)  tonsof  ore  from  the  mine  men. 
tioned  in  the  leases  of  A.pril  tenth,  eighteen  hundred  and 
seventy-nine  (1879,  known  as  the  New  Mine,  which  is  other- 
wise provided  for),  subject,  so  far  as  said  Trotter  is  con- 
cerned to  the  agreement  as  to  boundaiy  made  by  Charles 
W,  Trotter  with  The  ISTew  Jersey  Zinc  &  Iron  Company 
dated  May  twenty-second,  eighteen  hundred  and  eio-hty- 
four  (1884),  together  with  the  full  possession,  of  so  much 
of  said  premises  as  is  now  held  by  said  Trottei'. 

Provided,  however,  that  as  against  third  parties,  none  of 
said  leases  or  agreements  shall  merge  in  the  reversion  now 
held  by  August  Ileckscher  in  said  premises,  and  the  assio-n- 
ment  of  said  leases  and  agreements  to  the  said  Auo-ust 
Heckscher  is  intended  oidy  for  the  benefit  of  said  August 
Heckscher.  who  has  purchased  the  same,  and  his  assio-ns 
and  is  not  intended  to  operate  in  anyway  for  the  benefit  of 
any  other  person  or  persons  who  may  claim  any  title  or  in- 
terest in  said  premises. 

Second.  In  con.<ideration  thereof,  the  said  agreement  of 
June  second,  eighteen  hundred  and  eighty-one  (1881)  is 
annulled,  and  it  is  hereby  covenanted  and  agreed  that  tiie 
said  August  Ileckscher  will  henceforth  and  during  the 
continuance  of  this  agreement,  well,  truly,  fairly  ami  safely 
curry  on  the  mining  on  said  pi'emises,  and  construct,  furnish 


10 


20 


30 


40 


1652 

and  inuintain  all  machinery,  buildings,  supplies,  apparatus, 
appliances,  shafts,  pumps,  drifts  or  other  mining'  works 
which  may  be  proper  and  advisable  for  said  mining,  and 
to  fultil,  this  agreement  according  to  the  true  intent  and 
meaning  thereof;  and  he  will  leave  in  place  ample  pillars 
and  supports  in  the  mine,  keep  the  mine  safe  in  all  its  parts, 
and  prosecute  the  woi'k  of  development  M'ith  all  reasonable 
speed,  so  that  there  shall  always  be,  if  possible,  after  July 
first, eighteen  hundred  and  eighty-eight  (18S8)  oi-e  in  sight, 

IQ  or  ready  for  mining,  exclusive  of  necessary  pillars,  not  less 
than  twleve  thousand  (12,000)  tons,  of  a  quality  containing 
at  least  twenty-six  (26)  per  cent,  of  oxide  of  zinc. 

Also,  that  the  said  Charles  W.  Trotter,  and  his  assigns, 
and  his  or  their  duly  authoi'ized  agent  shall,  at  all  reason, 
able  times  and  in  a  proper  niannei",  have  riojit  of  access  oi' 
entry  within  said  mine,  to  inspect,  map  and  survey  the 
same  and  every  part  thereof,  for  the  purpose  of  protecting 
his  interests  under  this  agreement,  but  not  for  any  other 
purpose. 

20  Third.  The  said  party  of  the  secoiul  pait  covenants  and 
agrees  that  he  will  pay  to  said  Charles  W.  Trottei-,  for  all 
ores  shipped  from  the  premises  aforesaid,  (except  that  poi-- 
tion  which  lies  within  the  lines  of  a  certain  so-called 
parallelogram  temporarily  agreed  upon  between  the  said 
Charles  W.  Trottrr  and  The  New  Jersey  Zinc  &  Iron 
Company,  by  an  agreement  dated  May  twenty-fourth, 
eighteen  hundred  and  eighty-four,  (1884)  f i-om  and  after  the 
first  day  of  July,  eighteen  hundred  and  eighty-seven  (1887), 
(and  including  about  seven  hundred  and  fifty-six  (756)  tons 

30  shipped  in  the  month  of  June  last),  the  sum  of  one  dol- 
lar and  eighty-seven  and  a  half  cents  ($1.87^^)  for  each 
ton  of  twenty-two  hundred  and  fi>ity  (2240)  ])ounds  of 
Franklinite  ore  so  shipped,  until  an  aggregate  of  two  hun- 
dred and  eighty-five  thousand  (285,000)  tons  shall  be  paid 
for,  when,  and  in  such  case,  all  rights  of  said  Charles  W. 
Trotter  under  this  agreement,  and  in  said  premises  shall 
cease  and  be  void. 

And  it  is  also  agreed  that  payment  at  said  rate  shall  be 
made  on  or  before  the  twenty-fifth    day   of   each    calendar 

40  month    for   all   ores    passing  scales  during  the  month  next 
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preceding,  and  that  at  least  twelve  thousand  (12,000)  tuns  of 
said  ore  shall  be  paid  for  in  each  year  (such  year  beginning 
with  the  lirst  day  of  each  July)  unless  twelve  tlioussnd  (12,- 
r>00)  tons  of  twenty-six  (2C)  ])er  cent,  ore  cannot  be  ol)- 
tained  each  year  by  a  full,  fair  and  hona  fide  working  of 
the  premises,  or  in  case  said  amount  cannot  be  obtained  by 
reason  of  any  other  cause  whatever,  not  the  fault  of  said 
ileckscher,  in  which  case  payment  shall  I)e  made  for  such 
an  amount  of  tonmige  only  as  ciin  be  so  mined  and  foi" 
warded  ;  but  if  the  mine  sluiU  be  able,  with  full,  fair  ami  j^q 
hona  fide  working  to  produce  said  twelve  thousand  (12,- 
000)  tons  of  twenty-six  (26)  per  cent,  ore,  then  the  said 
party  of  the  sect)nd  part  shall,  on  the  twenty-fifth  day  of 
August  in  each  year,  pay  the  balance  which  nuxy  l)e  due 
upon  said  amount  of  twelve  thousand  (12,000)  tons,  as  if 
mined  and  shipped,  although  a  less  amount  may  have  been 
shipped;  and  in  case  of  any  such  payment  for  ores  not 
shipped,  if  any  time  thereafter  more  than  twelve  thousand 
(12,000)  tons  should  be  shipped  in  any  one  year,  then  the 
amount  so  previously  [laid,  in  excess  of  ores  shipped  as  20 
aforesaid,  siuiil  be  credited  upon  the  payments  to  become 
due  foi"  the  ore  so  shipped,  over  and  above  said  twelve 
thousand  (12,000)  tons,  after  twelve  thousand  (12,000)  tons 
shall  have  been  paid  foi-. 

It  is  further  airreed  that  such  i)avment  shall  be  made  at 
such  place  in  the  city  of  Brooklyn  or  New  York  as  the 
said  Charles  W.  Trotter  shall  from  time  to  time  appoint, 
and  in  ease  of  any  failure  to  appoint  such  place  the  said 
payment  shall  be  m:ule  at  the  National  Pai'k  I^ank  in  the 
city  of  New  York.  30 

FoLTRTH.  The  i)arty  of  the  second  part  shall  not  be 
bound  to  ship  ores  averaginij  less  than  twenty-six  (26)  per 
cent,  of  oxide  of  zinc.  It  is  further  agreed  tliat  ore  which 
by  hand  selection  and  cobbing  can  1)6  made  to  contain  on 
an  average  nujre  than  twenty-four  (21)  percent,  of  oxide  of 
zinc  per  ton  by  analysis,  shall  not  be  further  concentrated 
before  being  weighed;  it  is  also  agreed  that  any  such  richer 
ore  which  may  be  concentrated  shall  be  weighed  befoi'e 
being  concentrated,  and  payment  shall  be  due  upon  the 
gross  weight  of  sucdi  ore  before  concentration  ;  but   if  oi'es    40 
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averaoiiig  twenty-four  (S-t)  per  cent,  ov  under  after  hand 
selection  and  cobbing  are  concentrated,  the  pa3'raent  per 
ton  sliall  be  made  on  tlie  concentrated  oi"e  only. 

For  all  ores  siiipped  by  railroad  the  returns  of  tlie  I'ail- 
road  scales  shall  govern  weights:  for  all  ores  shipped 
otherwise  than  by  railroad,  and  for  all  ores  smelted  on 
the  Mine  Hill  tract,  the  weight  shall  be  ascertained  before 
shipping  or  smelting,  and  shall  govern  the  payments.  No 
deduction  with  i-espect  to  weights  shall  be  made  for  mois- 
IQ  ture  in  the  ore  shipped  or  smelted. 

Fifth.  It  is  further  agreed  that  the  two  thousand  tons 
(2,0u0)  or  thereabouts,  of  Franklinite  ore,  and  also  the 
six  hundred  (600)  tons  or  thereabouts,  of  black  Fraidvlinite 
ore,  mined  and  deposited  on  tlie  bank  of  the  said  premises, 
by  the  said  Trotter,  before  the  sixth  di:y  of  May,  eighteen 
hundred  and  eighty  six  (1S86),  or  such  as  may  have  beeti 
substituted  therefor,  shall  he  paid  for  to  the  said  Trotter 
at  the  rate  of  thi-ee  dollars  and  twenty-live  cents  ($3.25-100) 
per  ton,  upon  the  ascertainment  of  the  amount  of  said  ore, 
20  the  said  ore  being  considered,  wIumi  shipped,  as  part  of  the 
said  two  bunded  and  eighty-five  rhousand  (285,000)  tons. 
and  the  price  thereof  being  made  up  of  one  dollar  and 
eighty-seven  and  a  half  cents  ($1.87/4-100),  accoiding  to 
the  terms  of  this  agreement,  and  the  additional  sum  of  one 
dollar  and  thirty-seven  and  a  half  cents  ($1.37^-100)  per 
ton  paid  to  said  Trotter  f  jr  the  expense  of  mining  and 
raising  thereof. 

The  said    ores    referred   to    in    tin's  section  ai-e  to  be  re- 
moved by  the  said  party  of  the  second    ])art    prior   to    the 
30  lirst  day  of  November  next,  and  the  weights  thercjof  ai-e  to 
be  separately  ascertained  on  the  I'ailroad  scales. 

Sixth.     Said  party  of  the  second  pai-t  assumes  all  proper 
obligations  with  the  owners  of  the  soil. 

Seventh.  The  party  of  the  second  part  fuiiher  agrees 
to  defend  in  good  faith,  and  to  the  best  of  his  ability  the 
possession  and  title  of  said  premises,  and  the  lien  and  ob- 
lit>-ation  of  this  agreement  thereon,  against  all  [)ersons  at 
his  own  expense,  and  that  if  any  claim,  suit  or  proceeding 
be  made  or  l)rought  against  said  possession,  title  or  ohliga. 
40   tion,  said  Trotter,  in  case  he  is  made  a  party    to    said   suit, 
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shall  have  liberty  to  defend  his  interest  therein  ;  the  rea- 
sonable expenses  of  such  defense  on  his  part  to  be  paid  by 
said  Heclvscher. 

And  the  said  party  of  the  second  part  farther  covenants 
and  agrees  that  he  is  seized  free  of  incumbrance  of  all  the 
estate,  legal  or  equitable,  which  at  the  time  of  said  leases 
r,o  Charles  W.  Trotter  belonged  to  James  L.  Curtis,  Trus- 
tea,  The  FiMukliuite  Steel  and  Zine  Company,  or  the 
Franklinite  Mining  Company,  and  that  he  has  good  right 
to  moi'tgage  the  same,  and  that  he  will  at  all  times  here-  .q 
after  make  such  further  mortgage  or  assurance  as  may  be 
necessary  to  assure  said  premises,  or  any  after  acquired 
rights  therein  in  and  to  Cliarles  W.  Trotter  as  security  for 
the  covenants  hereof. 

Eighth.  And  the  party  of  the  second  part  does  hereby 
further  covenant  aiul  agree  to  and  with  the  party  of  the 
first  part,  that  if  and  so  often  as  default  be  made  in  any  of 
the  payments  or  covenants  herein  contained  to  be  per- 
formed by  the  part}'  of  the  second  part,  that  then  and  iti 
such  case  the  said  Trotter,  on  thirty  days  notice  in  writing,  OQ 
left  at  the  office  on  the  premises,  may,  at  the  expiration 
thereof,  if  default  continue,  enter  into  and  upon  said  prem- 
ises, and  take  possession  of  the  same,  and  of  all  ore  there 
mined  or  on  the  baidvs,  and  all  machinery,  mining  works, 
tools  and  appurtences,  then  and  there  used  in  connectioti 
with  the  premises,  that  may  be  on  the  Mine  Ilill  tract,  and 
may  take  the  same  into  his  own  exclusive  possession  and 
remove  therefrom  all  persons  holding  under  the  party  of 
the  secoiul  part,  and  may  then  proceed  to  woi'k,  develop 
and  repaii-  and  operate  said  mine,  and  construct  all  works  3^ 
or  improvements,  |)roper  aiul  advisable,  for  its  full  opei"- 
ation  and  development,  and  may  contract  with  others  for 
that  purpose,  and  may  thereupon  sell  the  ore  so  taken  or 
mined  at  public  or  private  sale,  to  the  best  advantage,  and 
apply  the  proceeds  thereof  to  the  necessary  expense  of  said 
mining  operations,  sale  and  delivery,  and  the  balance  of 
said  proceeds  to  himself  at  the  rate  of  one  dollar  and 
eight\'-seven  and  a.  half  cents  (ij^l.ST/^-lOn)  per  ton,  on  ac- 
count of  the  said  sum  per  ton,  or  any  balance  thereof  which 
may  remain  unpaid  until  the  whole  amount  due  on  said  two    4^0 
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IniiKlred  and  eighty-tive  thousand  (285,000)  tons  or  any 
balance  thereof,  shall  liave  been  paid,  and  !io  lonirer,  wlien 
the  said  party  of  the  first  part  sliall  at  once  return  the  said 
mines  and  premises  and  all  ores,  machiiiei-y  and  improve- 
ments, tools  and  appliances  at  the  same,  and  furtliei',  said 
Trotter  agrees  tliat  any  balance  after  ))aying  said  mining 
expenses  and  the  said  one  dolhu-  and  eighty-seven  and  a 
lialf  cents  (^1. 87)^-100)  per  ton,  shall  be  accounted  for  and 
paid  monthly  to  the  said  party  of  the  second  part. 

jQ  And  in  case  of  said  possession  by  tlie  said  Trot'ter,  lie, 
the  said  Ti'otter,  agrees  that  lie  will  use  liis  best  endeavors 
to  iind  a  market  for  the  said  ore,  and  to  work  the  mine  to 
the  best  advantage. 

In  selling  said  ore  said  Trotter  may,  at  his  discretion, 
make  contracts  to  sell  ores  thereafter  to  be  mined  to  an  ex- 
tent not  exceeding  the  ann)nnt  of  ore  for  which  the  said 
sum  of  one  dollar  and  eighty-seven  and  a  half  cents 
($1. 87^^-100)  per  ton  remains  tt)  be  paid  for. 

Ninth.     And  it  is  hereby  further  covenanted  and  agreed, 

20  that  when  the  said  Trotter  shall  enter  into  and  npon  the 
said  mine  and  [)remises  as  aforesaid,  and  take  possession 
thereof  for  the  purpose  hereinbefore  sot  fortli.  tliat  he  will 
also  during  the  continnance  thereof,  well,  truly,  fairly  and 
safely  carrj'  on  the  mining  on  said  premises  and  construct 
and  furnish  and  maintain  all  machiner}',  buildings,  sup- 
plies, apparatus,  appliances,  shafts,  punjps,  drifts,  or  other 
mining  works,  which  may  be  proper  and  advisable  for  said 
mining;  that  he  will  leave  in  place  ample  jnlbn's  and  sup- 
ports in  the  mine,  keep  the  mine  safe  in  all  its    i)arts  and 

30  pi'osecute  the  work  with  all  reasonable  speed,  and  that  he 
shall  mine,  sell  or  dispose  of  at  least  twelve  thousand 
(12,000)  tons  in  each  and  every  yeai-  after  such  possession 
begins,  if  said  mine  upon  full,  fair  and  hona  fide  working 
can  l)e  nnide  to  produce  the  sanie.  Provided^  however, 
that  the  said  Trottei"  shall  not  be  bound  to  mine  unless  a 
satisfactory  market  can  be  found  for  said  ore.  And  i\\ii 
said  party  of  the  second  part,  his  heirs  or  assigns,  and  his 
and  their  duly  authorized  agent  shall  have  full  i-iglit  of 
access  and  entry  within  said  mine  to  insi)ect  map  and  sur- 
vey the  same  and  every  pait  thereof,  during  the  possession 

40  of  the  said  Trottei'. 
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Tenth.  And  it  is  herel)y  further  covenanted  and 
agreed  that  the  said  party  of  the  second  part  may  at  his 
option,  surrender  and  convey  all  the  right,  title  tuid  inter- 
est of  the  said  party  of  the  second  part  in  said  mine  and 
premises  to  the  said  Trotter,  and  thereupon  all  lial)ilit_y  for 
the  mining  and  payment  foi'  ore  as  aforesaid,  not  thereto- 
fore shipped  shall  cease,  and  all  covenants  and  ol)ligations 
lierennto  shall  l)e  void. 

Eleventh.  And  as  security  for  the  payment  of  tlie 
money  which  may  become  due  under  this  agreement  the  iq 
party  of  the  second  part  hereby  gi-ants  and  conveys  unto 
the  said  Chai-les  W.  Trotter,  his  heirs  and  assigns,  by  way 
of  mortgage,  all  the  said  mines  and  premises,  and  all  the 
estate  of  the  said  party  of  the  second  part  therein,  and 
more  particularly  described  as  follows,  to  wit :  All  that 
Westerly  mine,  vein,  lode  or  bed  of  Franklinite  ore, 
together  with  all  the  spurs,  offshoots,  dips  and  angles 
thereof,  with  all  the  Franklinite  ore  therein  contained, 
situate  in  the  north  part  of  Mine  Hill,  in  the  township  of 
llardyston,  in  the  Count}^  of  Sussex,  and  State  of  New  20 
Jersey. 

Bounded  and  described  as  follows: 

Commencing  at  the  boundary  line  between  the  north  and 
south  half  parts  of  Aline  Hill,  so-called  ;  from  thence  run- 
ning northerly  along  the  line  of  the  said  Westerly  vein,  or 
bed  of  Franklinite  ore,  ten  hundred  and  seventy-four 
(1074)  feet  to  the  Hamburg  road,  be  the  same  more  oi-  less. 

To  HAVE  AND  TO  HOLD  tlic  samc  uuto  the  Said  Charles  W. 
Trottei",  his  heirs  and    assigns,  to  his  and  theii-  use  forever. 

Provided,  always,  and  it  is  agreed  by  and  between  the  30 
parties  to  these  presents,  that  the  said  x\ugust  Heckshe]-, 
his  heirs,  executors,  and  administratoi's  or  assigns  .do  and 
shall  well  and  truly  pay,  or  cause  to  l)e  paid  to  the  said 
(  hai'les  W.  Trotter,  or  to  his  certain  attorney  or  attorneys, 
heirs,  executors,  administrators  or  assigns,  the  amount 
which  from  time  to  time  may  become  due  and  payable  for 
said  ore  under  this  agreement,  according  to  the  terms 
thereof,  then  this  mortgage  shall  cease  and  become  null 
and  void,  otherwise  to  be  and  remain  in  full  foi-ce  and 
virtue.  .q 
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Twelfth.  And  it  is  hereby  fiii-tlier  covenanted  and 
agreed  that  any  sale  of  the  said  premises  or  any  pait 
thei-eof,  by  vii-tue  of  tlie  proceedings  nnder  the  mortgage 
clause  of  this  agreement  shall  be  expressly  nnder  and  snb' 
ject  to  such  of  the  terras,  covenants  and  conditions  of  this 
agreement  as  still  reniain  to  be  thereafter  executed. 

Thirteenth.     All   covenants  and    grants  herein    shall 

accrue  to    the  benefit  of   and   bind   the    heirs,   successors, 

executors,  and  administrators  and  assigns  of  the  respective 

10  parties  hereto,  so  as  to  give  said  covenants   and  grants  tlie 

fullest  force  and  effect. 

In  witness  whereof,  tlie  said  parties  of  the  first  and 
second  part,  respectively,  have  hereunto  set  their  hands 
and  seals  the  day  and  year  Hrst  above  written,  and  the  said 
company  has  caused  its  seal  to  be  aftixed  hereto  and  these 
presents  to  be  signed  by  its  (chairman  and  attested  by  its 
Secretary. 

Charles  W".  Trottkk.  [seal.] 

A.  Heckscher.  [seal.] 

The  Lehigh  Zinc  &  Iron  Co.,     [seal.] 

Limited, 

by  Richard  Heckscher, 

Chairman. 


20 


30 


M 


Signed,  sealed  and  delivered  in  the  presence  of  "  eight, 
"8"  written  over  "three"  "3"  on  page  4,  line  4;  "of 
twenty-six  per  cent,  ore,"  struck  out  jjage  6,  line  4 ; 
"scales"  interlined,  page  7,  line  13;  all  before  execution. 
Witness  as  to  Charles  W.  Trotter, 

R.  Wayne  Parker. 

Witness  as  to  A.  Heckscher, 

Edw'd  Ramsey, 
Alex.  Ramsey. 

Attest ; 

S.  P.  Wethekill, 

Sec't'y. 


We,  Richard    Heckscher,  August    Heckscher,   Samuel 
40  P.    Wetherill    and    John  Price    Wetherill,  being    all    the 
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members  of  the  Lehigh  Zinc  and  Iron  Company,  Limited, 
and  interested  in  the  settlement  of  tlie  matters  in  the  fore- 
going agreement  mentioned  and  set  forth,  do  liereby  indi- 
vidually, consent  to  the  same. 


Snoscribed  in  the  presence  of 

Witness  as  to  Kichd.  Ilecksclier, 
A.  Heckscher  and 
S.  P.  Wetherill, 
T.  Lewis  Thomas. 

As  to  J.  Price  Wetherill, 

G.  G.  CONVERS. 


EicHD.  Heckscher. 


A.  Heckscher. 
S.  P.  Wetherill. 


J.  Price  Wetherill. 


10 


EXHIBIT  D,  No.  18. 

[Offered  and  admitted,  page  606.] 

Deed,  Angust  Heckscher  and  wife  to  the  Lehigh  Zinc 
and  Iron  Co.  Dated  January  31,  1888.  Ackd.  same  day. 
Reed.  Febrnary  25,  1888,  Book  E  8,  page  298,  &c. 

Recites  former  conveyances  and  conveys  premises  in 
(jiiestion,  in  fee,  as  all  that  certain  Westerly  naine,  vein, 
lode  and  bed  of  Franklinite  oi'e,  together  with  all  the  spurs, 
offshoots,  dips  and  angles  thereof,  and  all  the  Fi-anklinite 
oi-e  therein  contained,  situate  on  the  north  part  of  Mine 
Hill,  commencing  at  the  boundary  line  between  tlie  north 
and  south  half  part  of  Mine  Hill  so  called,  from  thence 
running  northerly  along  the  line  of  said  Westerly  vein  or 
bed  of  Fraid^linite  ore,  one  thonsiuid  and  seventy-four  feet 
more  or  less  to  the  Hamburi^-li  road. 

And  also  signs  and  conveys  the  ao-reement  of  Auo-ust  11 
1887,  together  with  all  therightsand  privileges  therein  and 
thereby  secured,  subject  to  the  terms  and  conditions  in  said 
airreement  mentioned. 


20 


30 


40 
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AGREEMENT    BETWEEN    NiOSES  TAYLOR    AND 
THE  NEW  JERSEY  ZINC  CO. 

[Dated    Au.oj.     10,     1880.     Recorded     II     7,    page     519. 

Oii'ered  page  1312.] 

Finally  admitted,  page  1315,  with  resolutions  of  the 
plaintiff  company'  from  the  l)ook  of  niinntes, 

^f.  Agreeme?it  umdo  tliG  tvut\\  i][\Y  of  Au^^ust,  A.  D.,  1880, 
between  jMoses  Taylor,  of  the  city  of  Xew  York,  of  the 
first  part.  The  New  Jersey  Zinc  Company,  of  the  second 
part,  and  the  snhcribers  hereto,  stockholders  of  the  said 
The  New  Jersey  Zinc  Company,  a  corporation  of  the  State 
of  New  Jersey,  of  the  third  part. 

Whereas,  Certain  suits  are  pending  between  the  said 
Moses  Taylor  and  the  said  New  Jei-se\'  Zinc  Company  in 
the  Circuit  Court  of  the  United  States  for  the  Disti'ict  of 
New  Jersey,  and  also  between   the  New  Jersey  Zinc  Com- 

QA  pany  and  the  Franklin  Iron  Compan}^  and  others  in  the 
Court  of  Chancery  of  New  Jersey,  concerning  certain 
ores  and  minerals  situate  on  Mine  Hill,  in  the  County  of 
Sussex,  and  State  of  New  Jersey,  and  ores  which  have 
been  mined  and  removed  therefrom  ; 

And  Whereas,  It  has  been  deemed  desirable  that  all 
such  litio-ation  shall  l)e  ended  by  a  consolidation  and  union 
of  the  interests  of  the  parties  hereto; 

Therefore,  For    the    pui-pose    of  acconijdishing  that  ob 
ject  the  parties  hereto  have  and  do  hereby  agree  as  follows  : 

q-\  First.  It  is  agreed  that  a  new  corporation  shall  be 
oro-anized  under  the  laws  of  the  State  of  New  Jersey, 
havint*-  objects  and  purposes  similar  to  those  of  the  New 
Jersey  Zinc  Ct)mpany  ;  the  members  of  said  coi-porarion 
shall  consist  of  the  signers  of  this  agreement,  other  than 
the  said  New  Jersey  Zinc  Company  and  such  persons  as 
shall  from  time  to  time  be  associated  with  them. 

The  capital  stock  to  i)e  three  millions  and  forty  thou- 
sand dollars,  in  shares  of  one  hundred  dollars  each. 

Second.     The  party  of  the    second    part    shall    duly   and 

40  lawfully  convey,  assign    and   transfer  (with  covenants  only 
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against  its  own  acts)  to,  and  vest  in  said  new  corporation  all 
and  singulr  the  '"io-ht,,  title,  interest,  property,  possession, 
claim  and  demand,  in  law  and  in  ecjuity,  of  the  said  party 
of  the  second  j)art,  of,  in,  and  to,  all  the  works,  tools,  im- 
plements, machinery,  fnrnaces,  real  estate,  mineral  rights, 
franchises  , leases,  patents,  and  patent  rights,  of  the  said 
New  Jerse}'  Zinc  Company,  and  all  its  business,  imple- 
m3nts,  fnrnitui'e,  fixtures,  live  stock  and  other  chattels  used 
in  or  required  for  the  carrying  on  of  the  husiness  of  said 
company,  l)ut  not  to  include  ore  mined  and  that  may  be  .-^ 
mined  up  to  tlie  time  of  the  delivery  of  said  conveyance, 
fuel  or  other  matei'ial  now  on  hand,  or  the  manufactured 
products  of  said  New  Jerse}'  Zinc  Company,  or  cash,  Gov- 
ernment bonds,  bills  or  accounts  receivable,  bonds,  mort- 
gages, deposits  or  other  choses  in  action,  for  the  consid- 
eration of  one  million  five  hundied  tliousand  dollars,  the 
value  thereof  to  be  paid  to  the  partj'  of  the  second  part  in 
the  capital  stock  of  such  new  corporation,  of  an  equal 
amount  at  par,  to  be  duly  issued,  and  stamped  "issued  for 
property  purchased,"  pursuant  to  the  fifty-tiftli  section  of  an 
j)age  187,  of  the  Revision  of  the  Statues  of  New  Jersey  ; 
and  the  said  stockholders,  parties  of  the  third  part,  hereby 
approve,  consent  to  and  authorize  such  conveyance,  assign- 
ment and  transfer  ;  and  the  title  to  the  real  estate,  and  to 
patents  and  patent  rights  so  to  be  conveyed  is  to  be  satis-. 
factory  to  eacli  of  the  counsel  heieinafter  named,  of  the 
parties  hereto,  but  no  objection  to  the  title  by  reason  of 
any  alleged  claim  or  title  of  Chailes  W.  Ti'otter  and 
James  L.  Curtis,  or  of  either  of  them,  or  of  any  person 
claiming  under  or  thi'ough  them,  or  either  of  them,  shall  o,v 
be  made. 

Third.  The  said  Moses  Taylor  will  convey  to  said  new 
cor[)oration,  by  a  good  and  sutiicient  deed  of  conveyance, 
to  be  approved  by  each  of  the  said  counsel  (with  covenants 
only  against  his  own  acts)  all  his  right,  title  and  interest  in 
and  to  all  the  ores,  miiiei'als,  mineral  rights  and  property 
which  were  conveyed  to  him  by  Oakes  Ames  and  wife  by 
deed  dated  May  '26th,  1867,  and  which  ma}' remain  un- 
mined  at  the  time  this  agreement  shall  be  consnnnnated,. 
by  the  delivery  of  said  conveyances,  in  and  upon  the  local.    40 
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ity  known  as  Mine  Hill,  in  -said  County  of  Sussex,  togetlier 
with  all  the  )-io-ht,  title  and  interest  of  the  party  of  the  first 
part  of,  ill  and  to  all  ores,  mines,  niiiierals,  mineral  and 
mining  rights  in  or  on  said  Mine  Hill,  except  such  ores  and 
minerals  as  may  he  mined  before  the  time  of  consummating 
this  agreement — subject  nevertheless  to  all  the  provisions 
of  a  contract  entered  into  between  said  Moses  Taylor  and 
Tlie  Passaic  Zinc  Company,  dated  December  31st.  1877, 
and  an  extension   and   modification  of  tlie  same  dated  No- 

10  vember  22d,  1878,  and  which  hist  mentioned  contract,  and 
modification  and  extension  thereof,  said  Moses  Taylor 
agrees  to  assign  to  said  new  corporation,  simul- 
taneously with  the  said  conveyance  from  iiim,  and 
giving  and  gi-anting  therein  to  said  new  corpora- 
tion such  power  ami  authority,  if  any,  as 
miiy  be  vested  in  the  said  Moses  Taylor,  to 
terminate  the  same  l)y  written  notice,  as  provided  for 
therein,  which  assignment  shall  contain  ai)i-ovision  to  effect 
that  said  new  Corporation  shall  not  be  deemed,   by  accept- 

20  ing  the  said  assignment,  to  enlarge  any  of  the  rights  or  ad- 
vantages of  tlie  said  Passaic  Zinc  Company,  under  tlie  said 
contract,  and  extension  and  modification  theieof,  beyond 
tlie  riirhts  and  advantages  to  whicdi  said  Passaic  Zinc  Com. 
panv  would  have  been  entitled  had  the  said  Moses  Taylor 
not   assigned  the  same,  as  aforesaid. 

It  being  understood  that  the  right,  title  and  interest  of 
Moses  Taylor  so  to  be  conveyed  by  him,  as  aforesaid,  shall 
embrace  all  the  right,  title  and  interest  which  he  acquired 
under  the  said  conveyance  from   said    Ames  and    wife,  or 

£0  otherwise  acquired  by  him,  of,  in,  or  to,  all  and  singular 
the  ores,  minerals,  mineral  rights  and  property,  to,  in,  or 
upon  the  said  locality  known  as  ]\[ine  Hill,  except  such  ores 
and  minerals  as  have  heretofore  been  mined,  or  may  here- 
after be  mined  up  to  the  time  of  consummating  this  agree- 
ment, as  aforesaid,  subject  as  aforesaid. 

Fourth..  The  said  Moses  Taylor  shall  dischai'ge,  cancel 
and  extinguish  his  claim  against  The  New  Jersey  Zinc 
Compaii}',  for  the  value  of  the  oi-e  claimed  by  him  and 
taken  by  The    New   Jersey    Zinc   Company,   which   is    the 

4')  subject  of  an  account  now  being  taken  by   8.    U.  Oliphant, 
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Esquire,  as  Master,  under  the  decree  of  the  Circuit  Court 
of  the  United  States,  and  shall  execute  and  deliver  a  gen- 
eral release  of  all  demands  of  said  Taylor  against  said  com- 
pany, and  said  company  shall  execute  and  deliver  a  general 
release  of  all  demands  of  said  company  against  said  Taylor. 

Fifth.  The  said  Moses  Taylor  shall  pay  the  party  of  the 
second  part  the  sura  of  one  hundred  thousand  dollars,  for 
the  use  and  benefit  of  the  stockholders  of  The  New  Jersey 
Zinc  Company,  in  the  pi'oportion  in  which  they  hold  stock 
in  the  last  mentioned  company.  iq 

Sixth.  All  other  personal  property  not  to  be  sold  to  such 
new  corporation  and  assets  of  The  New  Jersej'  Zinc  Com- 
pany now  on  hand,  or  to  be  acquired  u|)  to  the  time  when 
this  agreement  shall  be  cari'ied  out,  shall  belong  to,  and  be 
divided  in  the  proportion  aforesaid  among  the  present 
stockholders  of  The  New  Jersey  Zinc  Company,  after  dis- 
charging or  retaining  sufticient  funds  with  which  to  dis- 
charge all  the  debts  and  liabilities,  if  any  there  be,  of  said 
company. 

Seventh.  The  party  of  the  second  part  shall  indemnify  20 
and  save  harmless  the  said  Moses  Taylor,  and  those  acquir- 
ing stock  in  such  new  corporation  under  this  agreement,  and 
such  new  corporation,  against  the  alleged  claims  against 
said  New  Jersey  Zinc  Company,  of  said  Charles  W,  Trotter 
and  James  L.  Cuitis,  or  those  claiming  under  them,  to  the 
extent  of  iifty  thousand  dollai-s,  for  ores  taken  from  the 
property  known  as  Mine  IJill,  and  all  the  said  claims  that 
may  be  established  in  excess  of  that  sum,  if  any,  are  to  be 
assumed  and  paid  by  the  saitl  new  corporation,  and  if  such 
claims  can  be  liquidated  or  satisfied  for  less  than  fifty  thou-  oq 
sand  dollars  (and  which  sum  is  to  l)e  deposited  by  the  pai'ty 
of  the  second  part,  in  the  Farmers'  Loan  and  Trust  Company, 
of  New  York  in  joint  names  of  said  New  Jei'sey  Zinc 
Company  and  said  new  corporation),  so  much  of  the  last 
mentioned  sum  as  is  not  needed  for  that  pni-pose  shall  re- 
vert to  The  New  Jei-sey  Zinc  Com[)any;  and  the  party  of 
the  second  part  also  agrees  to  indemnify  the  said  new  cor- 
poration and  the  pei-sons  iiolding  stock  therein,  against  the 
payment  of  any  otlier  liability  or  debt  known  to  the  party 
oi  the  secoiul  part  at  the  time  of  the  said   conveyance    bv  49 
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the  party  of  the  second  pint  to  such  new  coi-})oration. 

EUjIdh.  The  subscribers  hereto,  who  are  stockolders  of 
The  N"ew  Jersey  Zine  Company,  severally  agree  that  tlx^y 
will  accept  and  receive  in  payment  for  their  respective  in- 
terests, legal  or  equitable,  in  the  jtroperty  of  The  New  Jer- 
sey Zinc  Company,  so  to  be  transferi-ed  and  vested  in  such 
new  corporation,  an  amount  of  the  said  stock  of  such  new 
corporation  so  to  be  paid  and  issued  to  the  party  of  the  sec- 
ond part,  as  aforesaid,  equal  to  the  amount  iicld  by  them  re- 

j^Q  spectively  in  the  said  New  Jersey  Zinc  Com[)any,  itlxsing 
understood  that  all  tlie  stockholders  of  The  New  Jersey 
Zinc  Company,  shall  be  entitled  to  receive  an  amount  of 
the  last  mentit)ned  stock  of  the  new  corporation  equal  to 
the  amount  of  stock  so  held  by  them  in  said  Zinc  Company, 
said  amounts  in  the  aggregate  not  to  exceed  one  million 
five  hundred  thonsatid  dollars  of  such  new  corporatit)ii,  and 
the  subscribers  hereto,  who  are  stockholders  in  The  New 
Jersey  Zinc  Com[)any,  severally  agree  that  they  will  make 
the  necessary  transfeis  to   such    new   coi'poration    of    their 

20  respective  interests  in  the  said  property  so  to  be  tiansferi'ed 
to  such  new  corporation  as  afoi'esaid. 

Ninth.  The  said  Moses  Tavloi  herebv  ao;rees  that  he 
will  accept  and  receive  in  payment  for  the  conveyance  of 
ores,  minei'als  and  propert)'  so  to  be  made  by  him  to  said 
new  corporation,  and  for  the  said  discharge  of  his  said 
claim  against  the  New  Jersey  Zinc  Company,  and  for  the 
said  payment  of  one  hundred  thousand  dollars  (and  valued 
at  one  million  five  hundred  thousand  dollars)  the  sum  of 
one   million   five   hundred  thousand  dollars,  to    be  paid  to^ 

oU  him  in  the  capital  stock  of  such  new  coi'poi'ation,  of  an 
equal  amount,  at  ])ar,  luunely  :  One  million  five  iiundied 
thousand  dollars,  the  stock  so  to  be  delivei'ed  to  him  to  be 
duly  issued  and  stamped  as  aforesaid,  jiuisuant  to  tlie  said 
55th  section  of  said  Revision. 

The  remaining  stock  of  the  said  new  corporation, 
namely,  forty  thousand  dollai's,  shall  be  cash  stock,  one 
half  of  it  to  be  subscribed  by  Moses  Taylor  and  paid  for 
in  cash,  and  the  other  half  of  it  to  be  subscribed  anci  paid 
for  by  such    person   or  persons   as  shall    be  designated,  in 

41) 
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writing,  to  such  new  corporation,  by  tlic  New  Jersey  Zinc 
Company. 

Tenth.  It  is  mutually  agreed  that  this  agreement  shall 
be  carried  out  and  perfected  by  and  under  the  joint  super- 
vision and  direction  of  Thomas  N.  McCarter,  as  counsel 
for  Moses  Taylor,  and  Benjamin  WilliamsoTi  and  Aaron 
Pennington  Whitehead,  as  counsel  of  the  other  parties 
hei-eto,  are  hereby  chosen  as  the  respective  counsel  of  the 
parties  hereto,  and  who  are  hereby  authorized  and  em 
powered  to  act  for  their  respective  principals  in  arranging,  -jq 
and  perfecting  the  details  hereof. 

Eleventh.  If  it  shall  so  happen,  that  from  any  cause, 
such  a  number  of  the  stockholders  of  the  Kew  Jersey  Zinc 
Company  fail  to  subsci'ibe  to  this  agi-eement  so  that  it  shall 
be  deemed  inexpedient  to  proceed  with  the  liteial  per- 
formance of  the  pjovisions  hereof,  then  and  in  such  case, 
we,  the  subscribers  hereto,  who  are  stockholdei-s  in  said 
l^ew  Jersey  Zinc  Company,  do  hereby  authorize,  empower 
and  i-equest  the  dii-ecjors  or  trustees  of  said  New  Jersey 
Zinc  Company  to  make  public  sale  of  all  the  property  of  go 
said  company  above  agreed  to  be  transferred  to  said  new 
corporation,  at  the  earliest  day  possil)le  consistent  with 
fair  and  legal  notice  and  advertisement:  and  if  on  such  sale 
said  property  shall  be  purchased  by  or  for  said  new  corpor- 
ation, and  said  Moses  Tayloi'  shall  perfoi-m  his  part  of  this 
agreement,  tlien  we  will  accept  and  receive  fi'om  said 
directors  as  trustees,  in  payment  for  our  res])ective  inter- 
ests in  the  ])i'operty  so  sold,  stock  of  said  new  corjioration 
duly  issued  for  [>urchase  of  said  property,  and  duly  stamped 
as  aforesaid,  in  exchange  for  our  stock  of  the  old  company,  gQ 
shai'e  fi)r  share,  resei'ving  lo  ouiselves  the  right  to  partici- 
pate in  the  disti-ibution  of  the  other  assets  of  said  company 
as  provided  in  the  sixth  clause  hei'eof,  and  as  excepted  in 
the  second  clause  hereof. 

Ta-elfth.  All  suits  ])ending  between  the  New  Jersey 
Zinc  Conipiiiiy  on  the  one  side,  and  Moses  Taylor  and  the 
Franklinitc  Iron  Company  on  the  other  hand,  are  to  be 
discontinued  without  the  payment  of  costs  by  either  party 
to  the  othei'. 

Thirteenth.     This  agreement  shall  be  fully  consummated   4Q 


by  the  tirst  day  of  November  next,  and  if  tlie  said  part}'  of 
the  second  pai't  shall  not  make,  or  cause  to  be  made,  and 
tender  or  deliver,  a  complete  and  valid  transfer  of  said 
property  patents  and  patent  rii;lits.  mentioned  in  the  sec- 
ond clause  liereof,  to  the  said  new  corporation  free  from 
all  incumbrances,  except  as  aforesaid,  by  or  before  that 
da}',  the  said  party  of  the  first  part  shall  have  the  option 
to  be  no  longer  bound  hereby,  to  be  immediately  notified, 
in  writing,  to  the  said  party  of   the  second   jiai't,  and  there- 

-|,^  upon  this  agreement  shall  terminate. 

In  case,  liowever,  this  agreement  shall  be  consummated 
by  the  delivery  and  acceptance  of  the  conveyances  lierein- 
i)efore  contemplated,  then  it  is  agreed  that  the  said  new 
corporation  shall  purchase  the  ore,  fuel,  and  other  ma- 
tei'ials,  not  manufactured,  of  tlie  said  Kew  Jersey  Zinc 
Company,  then  on  hand,  proper  for  the  business,  the 
amount  of  such  ore  so  to  be  |)nrcliased  not  to  exceed  ten 
thousand  tons,  at  a  price  to  be  agre.d  upon  l)etween  such 
new  corporation   and   the  New  ,Jei'sey  Zinc  Company;  or, 

orv  ill  case  of  disagreement,  the  price  to  be  fixed  by  two  disin- 
terested persons,  one  selected  l)y  each  corpoi'ation  ;  and  in 
case  such  two  persons  disagree,  then  by  any  one  of  them 
and  an  umpire  to  be  called  by  them  ;  such  price  to  be  paid 
in  equal  monthly  payments  during  the  year  from  the  time 
of  the  exchange  of  said  conveyances. 

Fourteenth.  This  agreement  shall  bind  the  paities 
hereto,  and  their  heii's,  executors,  administratoi-s  and 
assigns. 

Ftfteenth.     This   agreement   having   been   entered    into 

QA  upon  the  principal  of  compromise,  it  is  expressly  agreed 
and  understood  that  nothing  herein  contained  or  to  be 
performed  in  pursuance  thereof,  shall  be  deemed  or  con- 
strued as  an  admission  on  the  [)art  of  either  party  of  the 
rio-ht  or  title  of  the  other  heretofore  in  dispute,  or  that  the 
title  of  The  New  Jersey  Zinc  Company  does  or  does  not 
embrace  the  minerals  claimed  by  said  Taylor  in  said  suit. 

Sixteenth.  As  the  stockholders  of  The  New  Jersey 
Zinc  Company  are  numerous,  and  numy  of  them  reside  at 
a  distance  from  the  City  of    New    York,  numerous  copies 

4Q  of   this   agreement    have   been  printed,  and  will  be  sent  to 
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the  stockholders  for  theirsiii;ii!itiires,  it  is  therefore  mutual- 
ly agreed  and  understood  that  the  signature  of  any  stock- 
liolder  alone  or  some  of  them  to  any  one  or  more  of  said 
copies,  shall  be  deemed  to  have  the  same  binding  effect 
aTid  validity  as  if  he  or  they  had  subscribed  to  the  agree- 
ment to  which  the  signatures  of  the  remaining  stockholders 
and  the  other  parties  hereto  are  subscribed. 

In  witness  whereof,  the  parties  hereto  other  than  The 
New  Jersey  Zinc  Company  have  hereunto  subscribed  their 
name  and  the  said  New  Jersey  Zinc  Company  has  here-  iq 
unto  affixed  its  corporate  seal,  and  have  caused  this  ao^ree- 
ment  to  be  signed  by  its  President  and  Secretary,  the  day 
and  3'ear  first  above  written. 

Signed  by  iS'umber  of  Shares, 

Moses  Taylor,  51^^ 

Edward  Baker,  PresH. 
A.  II.  Farlin,  Sec'y. 

x\nd  by  the  stockholders  of  The  Xew  Jersey  Zinc  Com- 
])aiiy. 

.     20 
TROTTER    EXHIBIT,  No.   I. 

[Offered  page  1228.] 

Agreement  of  settlement  between  Charles  W.  Trotter 
and  The  New  Jersey  Zinc  it  Iron  Company,  dated  JVIav  22 
1884. 

This  agreement  was  read  before  the  Jury  and  appears  on 
the  record,  pages  1230  et  seq. 

EXHIBIT  D,  57.  30 

[Offered  and  admitted,  page  1009. J 

"  Reports  of  The  New  Jersey  Zinc  Company,"  1852. 

Financial — C.  E.  Detmold,  Horatio  Allen  and  J.  C. 
Hitchcock,  Esq.,  Directors. 

Geological — Dr.  C.  T.  Jackson,  Professor  of  Geoloov, 
assayer,  &c. 

Historical  and  Mineralogical — A.  C.  Farrington,  oeolo- 
gist  and  engineer. 

With  other  documents.  tQ- 
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New  York,  Baker,  Godwin  ife  Co.,  book  &  job  printers, 
corner  of  Nassau  and  Si)ruce  streets,  1852. 

To  the  President  and  Directors  of  The  New  Jersey  Zinc 
Company : 

The  undersie^ned,  who  at  the  hist  meeting  of  jour  Boai'd 
were  appointed  a  committee  to  investigate  the  affairs  of 
The  New  Jersey  Zinc  Com})any,  rospectfullj  report. 

I A  Tiiat  in  tlie  execution  of  tiie  duty  assigned  to  them,  they 
have  chiefly  aimed  to  determine  those  points  u})on  which 
the  permanent  success  of  the  company  really  depends,  and 
tluit  so  far  as  these  could  be  ascertained  fi'om  the  books  and 
documents  of  the  company,  and  from  its  officers,  their  in- 
(piiries  have  in  all  respects  been  met  in  the  most  satisfac- 
tory manner. 

From  the  report  of  your  engineer,  it  appears  that  The 
New  Jersey  Zinc  Company  possesses  mineral  rights  in  fee 
simple  in  480  acres  of  hind,  in  Sussex  County,  upon  which 

20  their  principal  mines  are  sitiuited  ;  and  they  liave  perpetual 
leases  on  1,102  acres  of  land  also  in  Sussex  County,  all  con. 
taining  valuable  ininerals.  Jiesides  which,  they  own  41- 
39-100  acres  of  land  at  Newark,  upon  which  their  manu- 
facturing works  are  located.  The  company's  title  to  these 
lands  it  seems  has  been  fully  investigated  by  gentlemen  of 
iiiffh  leofal  standiiiir  and  abilitv,  and  by  them  ai)pi-oved. 

The  vast  extent  of  theiv  mines  of  Ped  Oxide  of  Zinc  and 
FranMinite  has  been  thoroughly  established  by  actual 
development,  in  full   coi-roboration  of  the  various  examina- 

30  tions  and  reports  of  distinguished  miners  and  geologists,"^' 
who  have  visited  this  i-emark;d)le  miru'rnl  region,  whei-e 
alone  these  ores  have  been  found.  A  late  survey  of  the 
comDany's  mines,  by  I)i-.  Jackson,  of  I)Oston,  established 
])y  actual  measurements,  that  the  company  possess  in  the 
mines  now  opened  and  worked,  1.200,<  OO  tons  of  the 
Bed  Oxide  of  Zinc  and  oxiiv  I^lOOJJOOtonsof  FrariMinite, 
both  above  water  level  ;  what  the  extent  of  tlie  veins  may 
be  below  water  level,  it  is  impossil)le  to  estimate ;  it  may 
be    observed,    however,    that    mineral    veins  genei-ally  aie 

40   nioi'C  productive  below  than  above  watei'  level.     The  daily 
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experience  of  the  perfect  workings  fully  corroborate  this, 
and  prove  the  fact  that  the  ore  is  actually  becouiing  richer 
in  zinc  as  the  inine  becomes  deeper. 

All  the  repoi-ts  of  scientific  men,  as  well  as  of  the  En- 
gineer of  the  coni[)any,  and  the  constant  experience  of  their 
mining  operations  establit^^h  the  desirable  fact,  that  tlie 
facility  with  whieh  the  mineral  is  extracted  fi'om  the  mines 
fully  equal  its  great  abundance.  So  that  as  to  the  main 
question  upon  wliieli  all  the  operations  of  The  New  Jersey 
Zinc  Company,  depend  namely:  the  abundance  and  clieap-  j^q 
ness  of  its  minerals,  the  results  of  our  inquiries  are  in  the 
highest  degree  satisfactory. 

The  next  point  of  importance  to  which  the  attention  of 
your  committee  was  especially  directed,  is  the  cost  at  which 
the  pigments  manufactured  by  the  company  are  actually 
produced. 

The  statements  prepared  by  the  Treasurer  and  book- 
keeper of  the  company,  embodying  the  I'esults  of  three 
month's  continuous  operations,  and  giving  all  the  items  in 
full  detail,  have  been  closely  scrutinized  and  analyzed,  the  20 
works  at  Newark  visited,  and  the  books  there  examined  by 
your  comnuttee.  They  establish  the  fact  that  both  the  diy 
oxides  and  the  manufactured  paints  are  produced  readj'  for 
market,  at  a  cost  full  thii't}'  per  cent,  below  the  cash  price 
at  which  thej'  find  an  active  market.  The  improvements 
now  beiny;  carried  out  at  the  company's  works  at  JSTewark. 
(which  in  the  opinion  of  your  committee  are  in  every  re- 
spect well  devised  and  judicious),  will  not  fail  to  effect  a 
material  economy  in  the  cost  of  production. 

The  sajes  of  paint  for  the  last  ten  months  have  yielded  •>/) 
the  sum  of  §185,577.28,  and  the  company's  salesagents 
state  distinctlv  that  not  onlv  have  thev  found  I'cadv  sale 
for  all  the  dry  and  ground  [laints  produced,  but  that  as 
early  as  May  last  the  denuind  exceed  the  supply,  so  that 
they  ceased  soliciting  ordeis.  A  sitnilar  expeiience  was 
made  in  their  fall  sales  ;  and  the  tenor  of  their  letters  aiid 
communications  from  customers,  warrant  their  estimatino- 
the  sales  for  the  coming  year  at  moie  than  double  that  of 
the  past  year.  Thus  far  it  seems  sales  have  oidy  been 
made    in    northern  and  eastern  States.     Nothing  has  as  yet  jn 
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been  done  to  intruduce  the  zinc  paints  in  tlie  southern  and 
southwestern  States,  where  an  immense  market  awaits  them. 
The  third  main  point  that  has  been  scrutinously  examined 
bv  vour  committee,  is  the  linaiicial  condition  of  tlie  com- 
pany,  and  upon  tlds  point  alt^o  lias  their  inquiry  resulted  in 
a  satisfactory  conclusion,  as  maybe  seen  from  the  following 
summary  prepared  fi-om  the  extracts  of  the  company's 
books,  and  exhibits  furnished  by  the  treasurer,  bookkeeper, 
and  sales  agents  of  the  com[)aMy  ; 

SUMMARY  OF  THE  FINANCIAL  CONDITION  OF 
THE  NEW  JERSEY  ZINC  COMPANY. 

Assets. 

Bills  receivable,  esteemed  good $21,944  58 

Outstanding  bills  of   paint  sold.    $84,271   67 

Less  20  per  cent,  discount 10,854  33 

67,417  34 

Stock    of    paints   and   oxides  on 

hand 35,008  72 

Less  30  pel-  cent,  discount ,      10,520  00 

24,548  06 

Stock    of    coal,  ore,  oil.  Sic,  on 

hand 25,077  18 

$138,987  76 
Liahilities. 

Bills  payable  and  loans $26,722  79 

Due  agents  for  advances 30,319  97 

63,042  76 

Leaving  a  surplus  for  the  current 

business  of 75,945  00 

The  company  further  hold  unissued,  10,111 

shares  of  their  capital  stock,  worth  at  ])ar.       126,387  50 
■  Eeal  estate  at  Newark,  together  with    build- 
ings, machinery,  residuum,  &c 110, 0'O  00 

Notes  running  to  maturity  in  10  &  11  months        35,000  Oo 

^^  $347,332  50 


20 
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Less  inort(i:a<»:e  oil  Sterlina;  Iliil .  .      10,000  00 


u 


Xewiirk  prop'y     20,000  00        30,000  00 


317,332  50 


The  capital  of  the  company  l)eiiig  5^1,2  0,000, 

their  mineral  estate  is  represented   by....      882,667  50 


$1,200,000  00 
From  tlie  above,  it  appears  that  the  company  liave  avail- 
able, for  the  curi'ent  business  of  mining  and  mannfactur-  \Q 
ing,  the  sum  of  §75,945.00,  quite  sufficient  to  enable  them 
to  carry  on  their  regular  operations  without  the  necessity 
of  issuing  any  portion  of  the  balance  of  the  10,111  shares 
of  their  capital  stock,  which  is  held  in  reserve,  to  make 
the  necessary  improvements  for  cheapening  and  extending 
their  manufacture,  and  extinguishing  the  existing  mort- 
gages on  their  real  estate. 

Your  committee  could  here  close  tiieir  labors  satisfac- 
torily, so  far  as  the  immediate  object  of  their  appointment 
is  concerned,  but  they  feel  that  they  would  not  have  fully  20 
availed  themselves  of  the  opportunity  afforded  them  for  in- 
vestigating the  company's  affairs,  were  they  to  stop  here, 
without  adverting  to  the  future  i")olicy  and  operations  of 
the  company. 

The  practicabilit}'  of  successfully  converting  their  min- 
erals into  valuable  paints,  direct  from  the  ore,  is  no  longer 
an  experiment,  but  has  l)een  most  fully  established  by  two 
rears  continuous  oijerations  on  a  large  scale.  The  zinc 
paints,  manufactured  in  Fiance  and  Germany,  are  pro- 
duced not  direct  from  the  ore.  as  in  the  case  of  the  red  30 
oxide  of  Tlie  New  Jersej'  Zinc  Company,  but  from  the 
metallic  zinc,  after  having  undergone  the  costly  process  of 
reduction.  To  the  j^ersevering  energy  of  the  enterprising 
oriirinators  of  The  New  Jersev  Zinc  Company,  is  due  the 
development  of  this  new  and  economical  jMocess  of  making 
the  zinc  paints,  direct  from  the  ore,  by  one  simple  opera- 
tion. The  value  of  these  paints  over  all  others  is  daily 
being  more  tirinly  established.  The  fact  that  zinc  paint  is 
perfectly  inoeuous,  l)oth  in  the  process  of  manufacture 
and  subsequent  use,   and  its  not  tarnishing   l>y   sulphurous  40 
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exhalations,  give  it  an  in(lis|)utubk'  advantage  over  white 
lead.  Besides  this,  it  is  found  peculiarly  adapted  to  the 
painting  of  iron  ;  and  late  experiments  made  at  the  United 
States  Navy  Yard  at  Gosport,  have  established,  by  the 
most  conclusive  tests,  the  decided  superiority  of  the  wliite 
oxide  of  zinc,  as  a  marine  paint,  over  all  others  subjected 
to  the  same  test,  namely:  W^hite  lead,  I'ed  lead,  marine 
paint  manufactured  at  rhiladel})liia,  verdigris  and  coal 
tar.     These  experiments  prove  that  tind)ei-,    covered    with 

,Q  two  coats  of  white  zinc,  is  neither  attacked  by  the  woi-m, 
nor  do  barnacles  attach  to  it  when  immersed  in  salt  water; 
whilst  all  other  paints  tried  afi'ord  coniparativel_y  no  pro- 
tection against  these  two  great  evils. 

With  these  important  advantages,  so  conclusively  de- 
monstrated, with  an  inexhaustible  supply  of  the  mineral) 
with  a  demand  for  their  paints,  of  more  than  double  the 
capacity  of  production  of  the  present  M'oi'ks,  and  with  abund- 
ant means  in  their  ti'ei'.sury,  the  futui'e  policy  of  The 
JS'ew  Jerse\'  Zinc  Company,  seems  to  _yonr  conniiittee  per- 

20  fectly  manifest.  The  most  important  thing  to  be  done,  in 
th.e  judgment  of  the  undersigned,  are  : 

1st.  To  have  all  the  ore  mined  by  contract  instead  of 
daj's  work. 

2d.  The  establishmopit  of  a  railway  from  the  mines  to 
connect  with  other  existing  railways  on  the  Morris  Canal, 
by  which  the  cost  of  the  ore  delivered  at  the  works  at  New- 
ark would  be  reduced  one-half  its  pi'csent  cost,  and  a  sav- 
ino-  of  full  10  i3er  cent,  on  the  whole  cost  of  the  nuinufac- 
tured  oxide  effected.     Such   an    improved   communication 

Q[)  from  the  mines  can  be  made  at  a  moderate  cost,  and  fpiite 
within  the  means  of  the  company. 

3d.  The  extension  of  the  works  at  Newark,  to  double 
their  present  capacity  of  ])roduction  by  the  construction  of 
additional  furnaces.  Another  matter  deserving  the  early 
consideration  of  the  directors,  is  the  question  of  selling 
their  zinc  ore,  direct  as  it  comes  from  the  mines,  to  other 
manufacturers.  Already  an  active  demand  for  this  ore  has 
sprung  up  at  largely  remunerative  pi'ices,  and  should  the 
directors  see  noobjecion  insn})plying  othei- establishments, 

49   with  a  raw  material  that  cannot  be  obtained  from  any  other 
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source,   an   iiuportaiit  addition  to  the  conipany's  resources 
may  thus  be  created  without  any  further  outlay  of  capital. 

In  addition  to  the  above,  the  undersigned  would  suggest 
the  propriety  of  early  experiments  for  utilizing  the  residu- 
um resulting  from  the  operations  of  converting  the  ore 
into  the  white  oxide.  Several  thousand  tons  of  this  re- 
siduum have  already  accumulated,  and  as  it  is  rich  in  iron, 
and  contains  still  a  notable  portion  of  zinc,  it  should,  if 
possible,  no  longer  be  permitted  uselessly  to  encumber  the 
works  of  the  company. 

And  finally,  your  comnnttee  would  urge  the  importance 
of  making  efforts  to  aid  in  the  establishment  of  the  manu- 
facture of  iron  from  the  Franklinite  ore;  the  experiments 
thus  far  tried,  and  which,  as  it  is  well  known  b}'  most  of 
tiie  Board  of  Directors,  have  resulted  in  the  production 
of  an  iron  of  unsurpassed  quality,  have  inspired  the  un- 
dersigned with  entire  confidence  in  the  pi'acticability  and 
eventual  success  of  that  manufacture,  by  which  the  reve- 
nue of  the  company  would  be  largely  increased. 

Confidentl}'  relying  that  the  same  enterprising  intelli- 
gence which  has  thus  far  been  evidenced  in  the  develop- 
ment of  the  company's  resources  will  be  equallj' 
displayed  in  the  carrying  out  of  the  above  suggestions, 
your  committee  feel  authorized  to  express  their  firm  belief 
that  the  stockholders  of  the  New  Jersey  Zinc  Company 
will  not  fail  to  realize  ample  returns  upon  the  capital 
invested. 

C.  E.  DETMOLD, 
HORATIO  ALLEN, 
JOIINC.  HLTCIiCOCK. 

New  York,  Dec.  loth,   1S52. 
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State  Assayei-'s  Office,  31  Somerset  St., 
Boston,  October  12th, 4 852. 

Colonel  James  L.  Curtis, 

President  Neio  'Jersey  Ztne  (Company  : 

SiK  : — 1  have  the  honor  of  presenting  my  reports  on  the 
mines  of  Franklinite  and  red  zinc  ore  of  Sterling  Hill,  and   ^q 
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of  Franklin  Hill,  in  the  township  of  Franklin,  Sussex 
County,  New  Jersey,  which  mines  I  explored  at  your  i-e- 
quest,  on  the  lOth,  17th,  18th  and  20th  of  Septeinher  last. 
The  existence  of  the  threat  nietaliferons  vein  of  Stii'ling 
Hill  has  been  known  for  more  than  a  hundred  yeais,  and 
miniuii,"  operations  were  carried  on  there  by  explorers  cer. 
tainly  anterior  to  the  days  of  Lord  Sterling,  to  whose  enter- 
prise the  first  iniiiini^  explorations  at  that  place  have  been 
coinnionly  attributed. 

IQ  Evidence  has  been  collected  throue^h  the  industrious  his- 
torical researches  of  Major  A.  C.  Farrington,  indicating 
that  there  were  explorations  made  for  minerals  in  the  val- 
ley of  the  Wallkill  by  a  party  of  Nassau  miners,  from  the 
old  Dutch  colony  of  New  Amsterdam  (New  York)  as  long 
ago  as  1640,  and  it  is  supposed  that  the  old  mine  holes  dis- 
covered in  the  red  zinc  ore  bed,  and  by  its  side,  were  niade 
by  those  people.  It  also  appears  that  in  the  conveyance 
of  this  property  to  Lord  Sterling,  "  Old  Mine  Holes"  are 
mentioned    in    the    desci'iption    of  the  huids,  so  that  they 

20  must  have  existed  there  anterior  to  the  tinif'  when  Lord 
Sterling  came  into  possession  of  the  property. 

In  order  to  gain  some  liglit  on  the  antiquity  of  these 
ancient  pits,  I  caused  the  stump  of  a  red  cedar  tree,  which 
grew  in  the  pit,  to  be  sawed  off  horizontally  and  planed,  so 
that  the  annual  i-ings  could  be  counted.  The 
i-incs  were  found  to  be  ninety-three  in  number, 
indicating  the  number  of  years  that  the  tree 
had  been  growing.  The  sap-wood  was  partially 
decayed,    and  it    was   said    that    this   tree  was    cut  down 

30  about  twenty  years  ago.  This  would  carry  the  age  of  that 
tree  back  to  one  hundred  and  thirteen  veai's.  Now,  Lord 
Sterlingdied  in  the  year  1783,  aged  fifty  seven  years,  which 
is  sixty-nine  years  ago  ;  hence,  this  pit  could  not  have  been 
opened  by  him,  or  under  his  directions. 

There  w^as  another  living  red  cedar  so  neai-  one  of  these 
ancient  pits  that  it  must  have  grown  since  that  pit  was 
abandoned  by  the  miners.  This  tree  I  also  had  cut  down  and 
a  transverse  section  of  it  was  planed  smooth,  and  the  annual 
rino-s  were   counted  and  found  to  be  ninety-seven.     This 

40   confirms   the   results  obtained  by  observations  in  the  deaj 
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tree  in  the  pit,  and  that  is  probably  somewliat  older  than 
this.  In  modern  times  this  mineral  land  has  been  owned 
by  the  late  Dr.  Fowler,  of  Franklin  ;  a  man  of  science, 
well  known  in  his  day  to  all  American  mineralogists  as  an 
active  cultivator  of  the  science  of  mineralogy. 

But  little  was  done  to  render  the  mines  valuable  in  his 
day.  Bruce,  Gibbs,  Nutt:dl,  and  numerous  other  men  of 
science,  examined  and  described  the  minerals  of  the  mines, 
and  of  their  vicinity,  and  i)ublished  accounts  of  them  in 
the  American  Journal  of  Commerce.  jq 

In  1825,  in  company  with  Messrs.  William  Maclure, 
Frost,  Gay,  LeSeur,  Baron,  YonLedener,  and  other  emi- 
nent naturalists,  1  made  my  first  survey  of  this  intoi-esting 
locality,  and  obtained  an  abundant  supply  of  specimens  for 
my  own  study,  and  for  my  European  friends. 

In  1849,  I  revisited  these  mines  with  my  friend  Francis 
Alger,  Esq.,  who  has  been  publishing  an  interesting  ac- 
count of  this  locality  in  the  American  Journal  of  Science, 
vol.  xlviii.,  p.  252. 

The  ores  of    Sterling  Mine  were   analyzed    by  the    dis-  20 
tinguished    chemist,  Berthier,  of  the  School  of    Mines   of 
France,  and  b)'  the  late  Professor  Van  Uxemand  his  friend 
Leybert. 

It  would  naturally  be  supposed,  after  a  full  exploration 
of  this  mine  by  men  so  eminent,  that  little  would  remain 
for  me  to  describe,  that  had  not  before  been  published  by 
others.  This  is  b\'  no  means  the  case,  for  my  predecessors 
had  not  the  advantages  which  have  been  affoixled  me  by 
the  enterprising  efforts  of  the  New  Jersey  Zinc  Company, 
in  laying  open  tiiis  valuable  mine  so  that  it  could  be  thor-  30 
oughly  explored.  Mr.  Alger,  who  had  done  more  than 
any  other  person  iii  examining  this  mine  during  the  time 
it  was  in  his  possession,  and  who  drove  a  cross-cut  into  the 
hill  directly  through  the  narrowest  part  of  the  whole  lode, 
where  the  ore  was  only  eighteen  inches  thick,  and  hence 
undervalued  the  mine.  The  miners  have  now  opened  the 
vein,  and  have  shown  that  it  is  eight  feet  thick  in  the 
middle  of  the  j)resent  workings,  and  it  will  jirobably  con- 
tinue to  widen  still  more,  for  it  has  not  yet  begun  to  nar- 
row, and  when  it  does  it  will  undoubtedly  follow  the  same  40 
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ratio  ill  iiarrovviiiii;  that  it  did  in  \videiiiii<r,  sncl>  beinjjc  tlie 
usual  law  of  iriineral  lodoc^,  as  j)roved  by  the  tninesou  Lake 
Superior  and  elsewliere.  The  thickness  of  the  Frankliiiite 
had  also  been  under-estimated,  as  lias  been  proved  by  my 
measurements,  and  otliei-  veins  before  unknown,  have 
recently  been  discovered  by  the  miners.  Hence,  we  have 
new  matter  on  several  points. 

Furthermore,  no  measurement  of  the  height  of  the  hills, 
and  of    the   practicable   natural    drainage   had  before  been 

IQ  made,  and  no  sectional  drawings  of  the  geological  struct- 
ure of  the  hill  had  l)een  prepared  fi'om  actual  survey. 
These  are  now  all  done,  and  are  here  repoi'ted.  See  plates 
1  and  '2. 

New  analysis  of  the  Fi'anklinite  prove  that  those  made 
before  were  erroneous,  and  that  it  contains  more  zinc  than 
had  been  obtained  by  chemists  following  the  old  method 
of  analysis.  Experiments  proving  the  value  of  Franklin- 
ite  as  an  iron  ore,  which  were  made  by  the  New  Jersey 
company,  are  also  new,  as   is   their  method  of  manufactur 

20  i"g  the  white  oxide  of  zinc. 

The  following  analysis  of  this  Franklinite  were  nuide  in 
my  laboratory  by  Mr.  G.  I.  Dickenson,  Ass.  Chemist; 

No.  1.  No.  2. 

Silica,  (Si.      .03)  0.290  0.127 

Ox.  Iron,  (Fe.    203)  66.072  66.115 

Ox.  Zinc,  (Zn.        0)  21.395  21.771 

Ox.  Manganese,      (Muz.  03)  12.243  11.987 

100.  100. 

The   hill  in   which   the    Franklinite    and   red    zinc    ore 

30  occur,  in  Sterling,  is  composed  of  a  ciystalline  aggregate 
of  quartz,  hornblende,  and  feldspar — a  kind  of  sienite  or 
hornblende  rock — there  being  great  variations  in  the  I'ela- 
tive  proportions  of  the  integrant  minerals.  In  contact 
with  this  we  find  a  highly  crystalline  white  limestone, 
supposed  erroneously  to  be  a  metamorpliic  siluiian  rock, 
which  it  cannot  be,  considering  that  it  is  below  the  pots- 
dam  sandstone,  which  cuts  off  the  silurian  locks  from  any 
contact  with  the  pyrogenic  rocks  accompanying  the  Frani-i- 
linite.     The   Franklinite  reposes  on   the  southeastern  side 

40  of   the   hill;  in   direct  contact   with    it,  is    the   mixture  of 
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red  oxide  uf  zinc  and  Franklinite,  the  zinc  ore  constituting 
about  50  or  60  per  cent,  of  the  mass. 

The  limestone  overlies  the  zinc  ore,  and  bounds  it  on  its 
upper  or  southeastern  side.  (See  sectional  profile  across 
the  hill).  I  measured  the  height  of  the  top  of  the  Frank- 
linite bed  above  the  Wallkill  stream,  immediately  below 
and  to  the  eastward. 

The  height  of  barometrical  measurement  was  154  feet, 
which  is  the  depth  the  mine  can  be  wrought  to  bring  it 
to  the  level  of  the  stream  which  drains  the  valley.  I  have  iq 
in  the  plan  estimated  the  drainage  at  150  feet  depth.  This 
plan  gives  all  the  details,  which  can  be  verified  bv  its 
examination. 

According  to  mv  estimate  the  Franklinite  in  that  por- 
tion of  the  hill  owned  and  wrought  by  the  New  Jersey 
Company,  is  equal  to  3.801,600  cubic  feet,  or  543,085  tons. 

The  whole  bed  of  red  zinc  ore,  witli  granular  Franklin- 
ite mixed   with   it,  is  estimated  at   about    120,000   tons,  a 
portion  of  which  has  already   been   mined  and  removed, 
and  large  quantities  of  it  are  on  bank  ready  for  removal  to   20 
furnace. 

Franklin  Hill  was  measured  by  me  and  found  to  be  167 
feet  above  the  level  of  the  AVallkill  stream  at  his  nearest 
point;  hence  this,  with  suitable  allowance  for  the  current, 
is  to  be  regarded  as  the  depth  of  natural  drainage  of  the 
mine.  The  bed  of  Fraid<linite  is  180  feet  long,  34  feet 
wide,  and  the  extent  of  it  on  the  New  Jersey  Company's 
property  is  500  feet  on  the  N.  E.  side  of  the  road  to  Ham- 
burg, and  232  feet,  estimated  depth  being  120  feet  on  the 
land  below  the  road.  These  estimates  being  calculated,  39 
give  3,060, (»00  cubic  feet  for  the  quantity  of  ore  above  the 
road,  and  946,620  cubic  feet  below  it,  or  572,363  tons  in 
all,  above  natural  drainage.  This  is  the  quantity  available 
on  Franklin  Hill.  It  is  notsoeasy  to  estimate  the  quantity 
of  ore  in  the  newly  discovered  l)ed  in  the  Buckwheat  field, 
a  little  to  the  eastward  of  this,  but  that  bed  is  S9}4  feet 
wide,  and  extends  probably  1,500  feet,  though  this  has  not 
been  proved,  by  opening  it  all  along  the  trende ;  only  one 
place  having  been  opened  while  I  was  on  the  spot.  The 
drainage  of  this  bed  cannot    be   less    than    140  feet   to  the  40 
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water  level  of  the  Wallkill  stream,  and  hence  there  must 
be  a  large  quantity  of  availal)le  ore  in  this  bed.  That  in 
this  vein  belongs  to  the  New  Jersey  Company. 

From  the  foregoing  report  you   will   perceive  tiiat   the 
quantity  of  Franklinite  owned  by  your  company  is  so  great 
that  it  cannot  be  exhausted  within  tlie  present  century,  and 
it  may  be  regarded  as  almost  inexhaustible. 
With  great  respect, 

I  have  the  honor  to  be 
1^  Your  most  obedient  servant, 

(Signed)  CHARLES  T.  JACKSON,  M.  D., 

Assaver  to  the  State  of  Massachusetts,  and  United  States 
Geologist  for  the  Mineral  Lands  of  the  U.  S.,  in  Mich, 
igan,  &c.,  &c. 
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RECAPITULATION  OF  COMPUTATION  OF  ORES 
OF  ZINC  AND  FRANKLINITE. 

Franklinite  on  Sterling  Hill. 

Breadth,  34  ft.,  length,  528  ft.,  height,  200  ft. 

Contents,  3,801,600  ft.,  or  543,085  tons. 

Franklinite  on  Mine  Hill. 

Breadth,  34  ft.,  length,  732  ft.,  height,  180  ft. 

Contents,  572,383. 

Total,  1,115,468  tons. 

Zinc  on  Sterling  Hill. 

L.  H.  W. 

Vein,   528    ft.  x     200  ft.  x     5    ft. 
Contents,  120,000. 

Zinc  on  Mine  Hill. 
L.  11.  ^V. 

Vein  1^,  2,500  ft.  x  180  ft.  x  12  ft. 
*Vein    *2,    estimated    as   being 

L.  H.  W. 

1  .500  ft  X         140  ft.  X     39  ft.     353,857. 

Total,  1,188,572  tons. 

'•^One-tbird  the  contents  of  which  is  zinc. 
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The  above  recapituation,  nuule  from  the  foregoing'  re- 
port, exhibits  in  a  connected  form  the  dimensions  and  con- 
tents the  several  beds  of  zinc  ore  and  Farnklinite  belong- 
ing  to  tlie  New  Jersey  Zinc  Company,  due  allowance  being 
made  for  drainage  and  irregnlarities  of  the  lode,  and  the 
same  is  appended  as  a  part  of  this  report. 

(Signed;  OHAS.  T.  JACKSON, 

(reologist,  Chemist,  dec,  cbc. 
New  York,  October  IBtli,   1852. 

To  James  L.  Curtis,  Esy., 

President  New  Jersey  Zinc  Company  : 

Sir — I  have  the  honor  herewith  to  transmit  to  3-0U  an 
historical  sketch  of  the  Zinc  Mines  of  New  Jersey,  carefnllv 
collated  from  authentic  data,  so  far  as  previous  works  con- 
nected with  them,  and  a  full  account  of  the  operations  of 
tlie  present  company. 

A.  C.  FARPJNGTON, 

Mining  Engineer.       20 

Newark,  Nov.  1,  1852. 

In  reviewing  the  operations  of  this  company,  and  consid- 
ering its  future  prospects,  a  minute  detail  of  its  progress 
thus  far,  embodied  in  a  single  paper,  will  not  prove  an  un- 
interesting: document  for  the  information  of  those  who  may 
hereafter  be  concerned  in  the  management  of  its  affairs. 
And,  while  it  retains  a  place  in  the  archives  of  this  office, 
will  exhibit  to  some  extent  the  early  struggles  of  a  branch 
of  national  industry  that  has  already  assumed  a  position  of 
no  inconsiderable  importance.  q,j 

The  mines  of  the  company  are  located  in  Sussex  County, 
xTew  Jersey  ,  and  yield  an  ore  unique  in  its  lithological 
characteristics,  and  is  the  onl_y  known  locality  where  red 
oxide  of  zinc  has  ever  been  found,  but  by  whom,  and  at 
what  era  these  mines  were  discovered,  it  is  not  authen- 
tically established.  They  were  known,  and  extensive  min- 
ing operations  were  carried  on  before  any  permenent  set- 
tlements were  made  by  the  whites,  in  their  immediate 
neighborhood;  as  several  shafts  and  galleries  still  remain- 
ing on  Stering  Hill,  clearh^  prove.     These  old  works,  from  40 
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the  fact  that  Lord  iStcrliiig  was  once  the  owner  of  tlic  lands 
upon  which  they  are  situated,  have  been  attributed  to  Inm. 
The  time  Lord  Sterling  becaine  the  owner  has  not  been  as- 
certained, but  an  oriii'inalsurvev  of  the  tract  made  in  1749, 
describes  "the  old  mine  holes."  A  section  has  been  taken 
from  the  remains  of  a  red  cedar  that  has  urown  in  one  of 
the  pits  since  the  working  was  abandoned,  and  it  proves 
that  period  to  have  been  more  than  one  hundred  and 
twenty  yeai'S  ago.      \n  17r)5  an  old  inining   pick   was  found 

jQ  in  one  of  the  galleries  by  a  hunter,  who  subsequently  set- 
tled in  the  vicinity,  and  has  a  son,  now  a  very  aged  man, 
living  in  the  county. 

It  is  a  fact  pretty  well  established  by  tradition,  and 
slightly  corroborated  by  history,  that  about  1640,  while 
New  York  was  held  by  the  Dutch,  a  colony  of  miners, 
from  the  Duchy  of  Nassau,  settled  on  the  Minisink  flats, 
upon  each  side  of  the  Delaware  river,  and  worked  the 
copper  mines  at  Pahaqiiari-y,  sending  theii'  mineral  to  the 
Hudson  river,  at  Esopus,  now  Kingston.      The  zinc  mines 

20  ^^'^  situated  in  almost  a  direct  line  between  Kingston  and 
Fahaquarry,  and  from  their  prominent  position  would  have 
attracted  the  attention  of  pei'sons  acquainted  with  mining  ; 
but  if  the  lai'ge  amount  of  labor  that  was  performed  here 
was  by  these  old  German  miners,  it  would  be  interesting  to 
know  for  what  object  they  mined,  as  the  remains  of  their 
work  show  it  was  not  zinc  they  sought,  for  their  excava- 
tions were  not  on  the  zinc  vein.  Lord  Sterling  caused  a 
large  quantity  of  Frankliniteoi-e  to  l)e  mined  and  taken  to  the 
Charlottesburg  furnace,  of  which  he  was  a  pi'oi)rietor ;  but 

3Q  the  attempt  to  smelt  it  as  an  ore  of  iron  pi-oved  unsuccess- 
ful, and  most  of  the  ore,  removed  at  a  great  expense  ovei- 
mountain  road.s,  ninetj-flve  years  ago,  may  now  be  seen  at 
Charlottesburg. 

The  red  zinc  ore  of  Sterling  Hill  does  Jiot  appear  to  have 
been  understood  or  known  as  an  oi-e  of  zinc  by  the  local 
miners.  We  have  current  traditionary  accounts  of  its  be- 
ins:  called  an  ore  of  copper.  About  eighty  yeai's  since  a 
number  of  tons  were  shipped  to  England,  thi'ough  the 
agency    of  a    mercantile    house    in    New   York,  of  which 

40  Peter    Van   Brugli    Livingston    was  a  prominent    member. 


insi 

But  we  can  Hud  no  records  of  returns  or  results  that  at- 
tended this  commercial  venture.  It  is  fair  to  presume, 
however,  that  cabinet  specimens  of  red  zinc  ore  now  found 
in  several  English  collections,  the  histor}-  of  which  has  been 
lost,  and  have  been  attributed  to  certain  localities  in  Ens:- 
land  where  nothing  of  the  kind  can  now  be  found,  was  once  a 
part  of  this  shipment.  An  agent  of  the  company  has  exam- 
ined these  English  si)ecimens  and  is  fully  satisfied,  by  com- 
parison with  sjiecimens  from  Sterling  Hill,  that  the  same 
locality  pi'oduced  the  whole.  .^ 

The  late  Di-.  Bruce,  of  New  York,  was  the  first  who 
called  public  attention  to  these  mines,  by  publishing  a 
scientific  account  of  them  embracing  an  analysis,  and  also 
furnishing  a  list  of  the  associated  minerals,  lie  was  fol- 
lowed in  1819  by  Professors  Keating  and  Van  Uxem, 
who  furnished  tiie  Philosophical  Society  of  Philadelphia 
with  an  interesting  paper,  desc.iibing  the  jeffersonite 
associated  with  the  zinc  and  Franklinite. 

The  late  Dr.  Samuel  Fowler,  about  thirty -five  years 
since,  became  the  owner  of  these  mines,  and,  to  scientific  oq 
attainments  uniting  practical  business  talents  of  the  high- 
est order,  appears  to  have  really  been  the  first  one  to  ap- 
preciate their  value,  and  made  several  efforts  to  have  them 
worked,  lie  made  liberal  offers  to  induce  othei'S  to  join 
him  in  the  enterprise,  but  the  untried  naiures  of  the  ore, 
and  the  difficulties  in  obtaining  competent  operatives, 
caused  a  failure  of  iiis  plans,  without  lessening  in  his 
mind  the  value  of  the  ore,  and  the  ultimate  success  that 
would  be  likely  to  attend  future  attempts  to  work  it. 
While  he  was  a  Member  of  the  House  of  Representatives  30 
of  the  United  States  Congress  a  law  was  passed  directino- 
the  Seci-etary  of  the  Treasury  to  cause  a  standard  set  of 
weights  and  measures  to  be  pre])ared  for  the  use  of  the 
Government  in  the  different  Custom  Houses.  F.  R.  Has- 
ler,  LL.D.,  then  Superintendent  of  the  Coast  Survev,  was 
entrusted  by  the  Secretary'  with  the  execution  of  this  im- 
portant duty,  and  Mr.  Fowier  was  successful  in  havino- 
Kew  Jersey  red  oxide  of  zinc  reduced  to  alloy  with  copper 
to  form  the  brass  used  for  these  standards. 

Not    succeeding    in    enlisting  capitalists   to    work  on  a   4Q 
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large  scale,  he  strove  to  encourage  iiuliviclual  enterprise  to 
develop  the  commercial  value  of  these  extensive  reposi- 
tories of  minerals,  by  frequent  and  liberal  contributions  from 
his  own  resources  ;  but  want  of  the  scientific  knowledije  of  the 
character  of  the  mineral,  or  a  too  riijid  adherence  to  the 
plans  used  in  working  the  sulphates  and  carbonates  of 
zinc,  as  practiced  in  Europe,  prevented  the  achievement  of 
success.  It  is  also  to  be  presumed,  as  is  often  the  case,  the 
doctor  was  imposed  npon  by  charlatans  and  pretenders,  Mdio 

jQ  laid  claim  to  possessing  the  true  philosopher's  stone,  whose 
magic  touch  was  to  transform  the  hills  of  Franklin  and 
Sterling  into  metallic  zinc  and  iron.  There  was  one  indi- 
vidual who  worked  under  the  patronage  of  Dr.  Fowler 
in  connection  with  these  experiments,  of  whom  honorable 
mention  deserves  to  be  made  ;  Mr.  George  Ballon,  from 
New  England,  devoted  much  time  and  labor  in  his  attempts 
to  obtain  the  zinc  in  its  metallic  state  from  these  ores,  and 
appears  to  have  been  the  first  one  who  ever  devised  any 
mode  for  working  the  zinc  upon  a  plan  different  fi-om  that 

20  adopted  in  Europe.  The  exhaustion  of  his  limited  means 
and  failure  of  his  health  were  causes  that  compelled  him 
reluctantly  to  abandon  a  scheme  he  had  cherished  with 
an  enthusiasm  that  had  rendered  him  sanguine  of  success. 
One  result,  however,  was  obtained  by  him;  while  working 
for  metal,  a  sab-oxide  of  bluish-white  powder  was  collected, 
gronnd  in  oil,  and  used  as  a  pigment  npon  the  mansion 
of  Dr.  Fowler,  at  Franklin,  This  probably  was 
the  first  application  of  zinc  paint  in  this  country, 
and  preceded    by    sevei-al   years  the  brilliant  discoveries  of 

2Q  Le  Claire  and  Sorel  in  Europe;  which  were  deemed  of 
so  much  importance  that  they  were  rewarded  by  large 
pecuniary  advantages,  and  created  Ivnights  of  the  Legion 
of   IJonor. 

Dr.  Fowler,  a  few  years  before  his  decease,  conveyed 
a  portion  of  these  mines  to  the  Franklin  Company,  an  in- 
corporation which  was  obtained  by  him  for  the  purpose  of 
working  them;  but  the  attempt  proved  unsuccessful.  The 
company  failed,  the  property  passing  into  the  hands  of 
Messrs.    Ames  and  Alger,  of  Boston.     A  quantity  of  zinc 

40    and    Franklinite    ores    was    taken    by   them  to  Mr.  Alger'j^ 
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fouiidiy,  at  Sontli  Boston,  where  Mr.  Alexander  E.  Osborne, 
the  present  metallurgist  of  the  Bergen  Point  Copper 
Smelting  Establishment,  distilled  metallic  zinc  from  the 
red  ore,  after  separating  it  by  a  magnet  from  its  Franklin- 
ite.  He  also  reduced  Fi-anklinite  in  a  crucible,  making 
iron  and  steel  of  a  superior  quality. 

Tlie  foi'egoing  is  a  brief,  and  necessarily  an  imperfect 
outline  of  the  history  of  the  mines,  and  attempts  to  work 
their  ores,  previous  to  the  organization  of  the  present  com- 
pany, under  the  Sussex  chai'ter,  in  March,  1848.  ^q 

The  parties  wiio  originally  associated  themselves  under 
the  charter  obtained  fi'om  the  Legislature  of  New  Jersey, 
incorporating  them  as  the  "Sussex  Zinc  &  Copper  Mining 
&  Manufacturing  Company,"  were  induced  to  undertake 
it  solely  by  the  full  conviction  they  entertained  of  the  ex- 
haustless  source  of  wealth  contained  in  these  nnpai'alleled 
mineral  deposits  and  self-reyling  upon  their  own  skill,  en- 
ergy and  pei'severance  in  devising  means  to  develop  tliem. 

Tliey  were  fully  apprised  of  many  of  the  obstacles  they 
would  have  to  encounter;  that  in  consequence  of  tiie  dis-  20 
astrous  results  that  had  recently  attended  many  mining  en. 
terprises,  the  very  term  or  name  of  mining  company,  was,  in 
the  estimation  of  many,  almost  synonj^nious  with  those  of 
swindling  and  fraud.  And  that  nothing  would  ever  com- 
mend their  enterprise  to  jjublic  favor,  but  the  development 
of  an  ample  supply  of  the  mineral;  and  being  able  to  demon- 
strate the  practicability  of  working  it  so  as  to  make  it  com- 
mercially available. 

Of  the  supply  of  mineral,  they  were  assured  nature  had 
provided  an  ample  stock,  and  they  believed  their  own  per-  ^q 
servei'ance  would  devise  a  plan  for  working  it.  In  carry- 
ingout  the  pi-ominent  and  paramt)unt  object  of  their  union, 
the  managers  of  this  company  felt  the  most  difficult  part 
of  their  labor  would  be  in  obtaining  an  economical  plan 
for  reducing  the  oi-e,  and  they  clearly  forsaw  that  tedious 
and  expensive  experiments  would  only  serve  to  demon- 
strate the  most  necessary  pai-t  of  their  undeitaking — they 
were  without  data  or  guide  as  to  the  ])lan  of  working  the 
ore,  save  the  meagre  description  of  processes  given  in  books 
for  working    calomines   and    hiendes — a  plan    wholly   iin-  j.q 
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practicable  for  the  red  oxide,  without  its  first  under^'oiui; 
the  process  of  inechauical  separation  from  tlie  Frauklinite- 
and  tlie  <^eneral  conclusions  of  those  most  skilled  in  matal- 
lurgy  were,  that  such  a  treatment  of  the  ores  would  be 
necessary  before  they  could  be  reduced. 

As  the  zinc  business  was  new  in  this  countiy,  the  com- 
pany deemed  it  important  to  collect  statistical  facts  in  rela- 
tion to  tlie  same  in  Europe,  with  a  des(;ription  of  such  pro- 
cessess  as  were  attainable. 

f  Q  This  necessity  involved  no  inconsiderable  expense  in  the 
employment  of  aojents  of  talents  and  scientific  acquirements, 
calculated  to  insure  the  objects  of  their  mission  for  the 
beneilt  of  the  company.  Much  valuable  information  has 
thus  been  obtained,  but  none  of  the  methods  applied  in 
Europe  for  rediicin«;  ores  of  zinc,  have  been  found  practi- 
cable in  working  the  New  Jersey  minei-al.  Thiscircum- 
stance  occasioned  more  serious  embarrassments  in  the  out- 
set than  any  other.  Experimental  fui-naces  were  erected 
in    the    Spring  of"   1848,   and    workmen  were  employed  in 

on  crushing  the  ore,  separating  the  Franklinite  by  means  of 
magnetic  machines  constructed  for  the  purpose.  A  I'arty 
of  miners  were  also  engaged  in  mining  and  making  explora- 
tions, and  the  i-esult  of  experiments  with  the  furnaces  dur- 
ing this  season,  ie<l  to  the  conclusion  on  the  part  of  the 
managers,  that  while  a  new  plan  was  to  be  used  in  working 
the  ore,  upon  them  would  devolve  the  labor  of  perfecting 
its  details,  with  a  long  train  of  expenses.  Bnt  having  an 
abiding  faith  in  untiinate  success,  they  still  persevered. 
Science    was    invoked,    invcjitive    skill    was    invited,    and 

3(j  practical  knowledge  besought  to  furnish  their  unite(f  aid 
in  attainiuir  the  object  in  view.  The  known  wants  and 
exigencies  of  the  company  were  the  occasion  of  many  per- 
plexing and  annoying  embarrassments,  inasmuch  as  it 
brought  about  them  a  class  of  adventui'ers  ;  confident  in 
their  own  powers  of  furnishing  all  that  was  re(pnred,  or 
pretending  the  ability  to  do  so,  but  most  of  them  i-eqniring 
time  to  pei'fect  their  plans,  at  the  expense  in  all  cases,  of 
the  company.  One  individual  in  pai-ticular,  was  so  far  sue. 
cessful  in  his  own  estimation,   as-  to   propose    undei'taking 

AQ  the  management  of  the  company's  works,  upon  condition 
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th;it  ;i  l;u;i;'e  portion  of  stock  slioiild  be  tnuisfcn-ed  to  him, 
witli  a  permanent  directorship,  absolute  control  of  the 
manufacturing  de[)artnicnr,  besides  having  his  personal  ex- 
penses borne,  and  a  life  annuity  of  $1,500  secured  to  his 
wife.  This  demand,  of  course,  could  not  be  acceded  to, 
and  with  its  rejection,  ceased  the  ])roposed  advantages  the 
company-  were  to  derive  from  tlie  inventor's  talents. 

During  the  j'ear  IS-iO,  experiments  were  continued  at 
JSTewark — considerable  quantities  of  zinc  were  made,  of  an 
exceeding  pure  quality.  In  the  jneantime,  mining  explora-  ^q 
tions  were  carried  on,  and  the  extent  of  the  red  zinc  ores 
pretty  w-ell  understood,  Tlie  managers  of  the  Sussex 
Company  clearly  forsaw  that  in  the  event  of  a  successful 
issue  resulting  from  their  experiments,  the  value  of  all  the 
zinc  mines  would  be  greatly  enhanced,  and  that,  withont 
holding  an  absolute  control  over  tiiem,  it  would  be  difficult 
to  enlist  capital  for  their  successful  development ;  addi- 
tional mines  were  therefore  purchased  and  others  secured 
by  perpetual  leases,  and  the  charter  of  the  "  New  Jerse}' 
Exploring  &  Mining  Company  "  obtained,  giving  an  ad-  20 
ditional  capital  of  $600,000. 

In  the  Autum  of  1849,  preparation  was  made  for  manu- 
facturing on  a  more  extended  plan  ;  real  estate  was  purchased 
at  Newark,  as  tlie  most  advantageous  site  for  their  work's, 
and  the  managers  felt  themselves  justified  in  inviting  pub- 
lic subscriptions  to  their  cash  capital,  liuildings  wei'e  erect- 
ed, tnachinery  was  ordered,  so  that  during  1850  the  com- 
pany might  introduce  their  products  in  market;  notwitlr 
standing  the  sanguine  expectations  of  the  parties  who  had 
watched  over  the  entei'prise  from  its  commencement,  were  3Q 
not  realized  to  their  full  extent  ;  but  during  this  and  the 
succeeding  3'ear  the  circumstance  afforded  no  just  cause 
of  discoui'agement,  The  branch  of  industry  they  were  en- 
gaged in  developing  was  new  in  the  couPitry,  and  the 
world  afforded  no  model  which  could  be  cojiied  as  appli- 
cable to  tlieii'  pui'pose  in  manufacturing.  This  cause  oc- 
casioned many  delays,  as  the  complicated  details  with  re- 
spect to  furmices,  receiving  apparatus,  machinery,  mixing 
and  gi-inding  were  to  be  consti'ucted  upon  new  principles; 
howevei'  clearly  the  plans  may  have  been  conceived  of  what  40 
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was  necessary,  it  was  not  always  practicable  to  give  the 
macliiiiist  or  operative  entrusted  with  the  execution  a 
full  comprehension  of  their  destined  operations,  and  de- 
lays resulted,  involving  expenses  tliat  were  largely  increas- 
ed beyond  the  estimates  upon  which  they  were  first  under- 
taken. 

These  delays  and  large  expenses  would  not  of  necessit}' 
Iiave  been  incurrcMl  had  there  been  any  model  to  serve  as  a 
guide.     The  managers. of  the  company,  without   claiming 

10  perfection  for  any  part  of  their  present  working  plans, 
but  honestly  believing  improvements  will  hereafter  be 
made  by  which  the  cost  of  producing  their  manufactures 
will  be  greatly  lessened,  confidently  challenge  any  one  to 
indicate  another  branch  of  industi-y  of  the  magnitude  of 
theirs,  and  destined  to  benefit  not  only  their  own  countiy 
by  developing  a  hitherto  dormant  source  of  its  wealth,  but 
extending  to  the  whole  human  i-ace,  in  furnishing  a  health}-, 
salubrious  article  of  common  use,  as  a  substitute  iov  a  nox- 
ious poison,  at  so  small  an  expense  and  in  as  short  a  [leriod 

20  of  time,  as  has  attended  their  exertions  in  behalf  of  the 
JS'ew  Jersey  Zinc  Company. 

The  managers  of  the  company  attach  more  importance 
to  this  fact,  than  thc}^  would  were  they  not  apprised  of 
erroneous  conceptions  entertained  by  some  with  respect  to 
the  advance  made  by  the  com|)any  ;  and  statements  now 
made  by  them,  for  the  information  of  stockholders  ai'e 
cheerfully  given  as  an  explanation,  without  being  urged  as 
excuses  for  any  remissness  on  their  part.  Within  the  ]>ast 
season  the   present  working  plan    has  been    perfect   in    its 

30  details  for  producing  the  white  oxide  of  zinc,  and  its 
effect,  the  simplicity  of  the  process,  and  the  com])lete 
success  of  tiui  plan  'adopted,  may  now  be  seen  by  any  one 
who  visits  the  works  at  Newark.  The  pi'ocess  is  entirely 
ne\y,  and  is  well  worthy  the  attention  of  any  one  who  may 
feel  an  interest  in  this  new  l)rancli  of  American  industry. 
By  the  present  working  method,  white  oxide  of  zinc  can 
be  produced  at  a  cost  not  exceeding  two  and  a-half  cents 
per  pound. 

To    such   pei-sons  as    luive  i)urcliased  the  shares  of  this 

40   eoin])any    for   investment,  we  feel   fully  justified  from   it^ 
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present  condition  and  future  prospects  in  expressing  tlie 
belief,  tliey  will  receive  an  ample  revenue  from  its  earn- 
ings and  annual  dividends. 

A  financial  statement  prepared  by  the  Ti-easurer,  bring- 
ing the  affairs  of  the  company  up  to  the  31st  of  October, 
is  open  for  the  inspection  of  stockholders,  and  exhibits  a 
sound  condition,  with  ample  means  to  fulfill  its  engage- 
ments, and  carry  on  its  business  successfully,  upon  the 
extended  plan  it  may  be  deemed  necessary  to  supply  the 
demands  of  another  year.  iq 

A  geological  survey  has  lately-  been  made  of  the  mines 
of  this  company  by  Dr.  Chas.  T.  Jackson,  with  a  view  of 
ascertaining  the  amount  of  its  zinc  and  Franklinite  ores ; 
upon  careful  examination,  and  making  accurate  measure- 
ments of  the  various  veins,  he  computes  over  (1,100,000) 
one  million  one  hundi'ed  thousand  tons  of  each  mineral 
above  the  level  of  drainagfe. 

During  the  past  year,  experiments  of  a  most  satisfactory 
character  have  been  tried  foi'the  purposeof  manufacturing 
ii-on  from  the  Franklinite.  The  Fratdvlinite  ore,  it  is  well  on 
known,  contains  in  addition  to  iron,  a  large  percentage  of 
zinc.  To  save  the  zinc,  in  connection  with  the  iron,  was  a 
great  desideratum.  This  lias  been  done,  and  results  have 
been  ol)tained  of  the  greatest  importance.  The  ii'on  pro- 
duced from  the  Franklinite  has  been  tested  in  this  country 
and  in  Europe,  and  for  strength  and  tenacit}^  is  believed 
to  be  superior  to  any  iron  known  in  any  part  of  the  world. 
It  is  believed  that,  under  careful  management,  the  Frank- 
linite ore  may  be  so  worked,  as  that  the  zinc  oxide  pro- 
duced will  pay  the  greater  portion  of  the  working  cost  of  qq 
smelting.  The  managers  have  great  pleasure  in  communi- 
cating this  result.  The  successful  smeltino-  of  the  Frank- 
linite  will  mai'k  a  new  era  in  the  production  of  iron  in  this 
COuntiT.  The  labor  commenced,  now  nearly  a  century 
ago,  has  been  crowned  with  success,  and  the  beneficial 
i-esults  cannot  now  well  be  estimated.  Zinc  ore  has  been 
sold  the  present  season  at  thirty  dollars  per  ton,  and  Frank- 
linite at  fifteen  dollars  per  ton. 

The   average  cost  of    actually  mining  and   transporting 
the  ore  to  Newark  has  been  about   tive  dollars  per  ton,  but   4Q 
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when  iin])rove(l  modes  of  transportation  now  contemplated 
and  in  progress,  are  perfected,  it  will  not  exceed  three  dol- 
lars; and  should  the  demand  for  Franklinitc  ;\s  an  Ore  of 
Iron  prove  equal  to  what  it  now  promises  to  be,  that  the 
Ore  as  well  as  the  Zinc  can  be  mined  at  the  same  time,  the 
absolute  cost  of  mining  will  be  matei-ially  lessened. 

The  sale  of  ore  is  presenting  a  new  feature  in  the  busi- 
ness of  the  company,  and  is  one  deserving  the  closest 
s(n'utin_y  and   deliberate   consideration    in   its    various   rela- 

^Q  tions,  before  any  line  of  action  shall  be  determined  upon 
with  respect  to  it.  The  sal(>  of  zinc  ore  above  named  was 
for  the  purpose  of  being  ground  witli  brown  paint 
Whetliei'  it  would  sustain  that  price  for  conversion  to 
white  oxide,  cannot  now  be  decided  ;  l)Ut  the  manufactur- 
ing establishment  of  this  company,  if  sepai-ated  from  the 
mining  departnuiut,  could  pay  handsome  dividends  upon 
the  capital  necessary  to  caia-y  it  on,  if  they  were  chai-ged 
twenty  dollars  per  ton  for  on-;  although  it  is  l)y  no  means 
pretended  their  present  process  will  not  l)e  improved,  so  as 

2Q  to  admit  the  payment  ol'  §35  or  even  Jj>10  per  ton.  These 
matters  are  considered  at  the  present  time,  not  as  j)articu- 
larly  suggestive  of  any  couise  of  action  decided  upon,  but 
as  alfordino:  a  data  to  estimate  the  value  of  the  mines. 

The  favor  with  whi(di  zinc  paints  are  received,  ami  the 
rapidity  with  which  tlu;  denKind  is  increasing,  indicate  with 
unerring  certainty,  the  time  as  near  at  hand,  when  a  single 
establishment,  even  j)0ssessing  ten  times  the  manufacturing 
facilities  we  now  use,  will  prove  inadequate  to  its  stipply. 
And  it  becomes  an   important  considei'ation    whethei-  this 

3Q  Company,  controlling  such  vast  miiu'ral  deposits,  should  not 
invite  capital  in  the  hands  of  otliei's  to  aid  them  by  erect- 
itig  new  establishments,  foi'iningnew  n>anufa('tuiiiig  com- 
panies to  supply  the  market — thus  creating  a  demand  for 
their  mineral,  and  extending  the  boundai'ies  of  their  o|)er:i- 
tions,  while  the  income  of  shareholders  in  this  company 
will  be  proportioiuitely  increased.  The  price  already  named 
as  having  been  given  for  Franklinite  is  one  that  can  be 
sustained,  and  by  |)roper  exertions  a  commercial  demand 
can  be  created  that  will  greatly  increase  the  jwenue  of  the 

40   company. 
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The  future  success  of  this  cuiiipauy  can  no  lon_i;-er  be  re- 
garded as  a  problem.  With  ample  means  at  its  disposal,  a 
ready  market  for  tlie  sale  of  its  products,  its  processes  for 
production,  if  not  the  most  economical  that  nuiy  yet  be 
adopted,  one  that  can  at  least  be  relied  upon  until  a  better 
is  found.  Its  dividends  upon  its  capital  should  henceforth 
be  as  constant  and  regular  as  that  of  any  investment  in  the 
country. 

No  long  and  tedious  course  of  numufacturing  experi- 
ments remain  now  to  be  tried.  No  costly  furnaces  or  ex-  10 
pensive  apparatus  will  require  being  demolished  on  account 
of  a  slight,  though  fatal  omission  of  the  mechanic  or  con- 
structoi' ;  the  buildings  required  and  the  machinery  neces- 
sary are  now  known,  and  if  enlargement  is  desired,  the 
cost  of  extension  can  be  etsimated  in  the  outset  with  accu- 
rac}'  ;  and  no  involvements  of  an  embari'assing  character 
need  now  be  feared,  growing  out  of  tlie  actual  cost,  exceed, 
ing  by  fifty  or  one  hundred  per  cent,  the  estimates. 

The  progress  and  success  of  this  company  can  now  only 
be  impeded  by  mismanagement  or  neglect,  and  while  we  20 
who  have  been  concerned  in  the  management  of  its  affairs 
from  the  commencement,  can  point  with  gratified  pride  to 
its  present  position,  achieved  by  yeais  of  arduous  labor 
and  intense  application  ;  we  feel  well  assured  that  in  the 
future  all  our  reasonable  expectations  will  be  fully  realized. 

A.  C.  FARRINGTON. 


NEAV  YORK 
BOARD  OF  ASSISTANT  ALDERMEN, 
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APRIL  22,  1852. 


The  following  report  of  the  Special  Committee  in  rela- 
tion to  zinc  paint,  was  received,  laid  on  the  table,  and  or- 
dered to  be  printed, 

EDWARD  SANFORD, 

Clerk. 
The  committee  to  whom  was  referi'ed    the  memorial  of  40 
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the  New  Jersey  Zinc  <^ompany,  eallin*  the  attention  of  tlie 
Common  Council  to  the  use  of  zinc  instead  of  lead,  as  a 
paint,  respectfully 

REPOUT  ; 

That  there  are  t\<^o  points  of  view — liealth  and  economy 
— in  wliich  the  subject  of  this  metoorial  may  proper!}'  come 
under  the  consideration  of  the  Common  Council. 

In  l)oth  these  respects  your  committee  have  carefully  ex- 
amined the  subject,  and    have  come  to   the    conclusion    to 
■f  A  recommend  the  use  of  zinc   paint  on  property  of  the    city, 
both  on  account   of  its  superior  healthfulness   and  greater 
economy. 

It  would  be  impossible  within  tire  reasonable  limits  of  a 
report  to  set  forth  all  the  grounds  For  sncli  a  'coucl'Usion. 
"We  have  therefore  thought  it  the  shortest  and  most  satis- 
factory to  report  the  testimony  upon    which   it   is  -founded. 

So  far  as  health  is  concerned,  either  of  tlie  pu'bli'c  'at 
lai-£:e,  or  of  a  lar^e  cfess  of  onr  feMow-eiitizens.  it  isdoiabt- 
less  a  prope'r  subject  for  our  con sid'e ration. 
Q'A  That  load  is  poisonous  is  notorious.  That  its  use  is  often 
attended  with  'the  most  melancholy  consequ'ences  we  l)e- 
lieve  to  be  in  disputable. 

It  is  said  that  the  number  of  paintd-s,  including  appren- 
ti-ces,  journeymen  and  master  painters,  actufdly 'employed 
in  the  city  of  New  York,  exceeds  four  thousand.  To 
some,  the  occupation  proves  fatal — to  most,  injurious.  One 
witness,  a  practical  painter,  says:  "Few  painters  who 
work  steadily  at  the  business  are  not  broken  down  in  their 
constitutions  before  they  are  forty  years  old."  Someaban- 
gQ  don  their  occupation  on  account  of  its  unhealthfulness  and 
become  nnsettled  ;  some,  who  have  families,  are  com- 
pelled, for  the  support  of  those  who  are  dear  to  them  to 
persevere  to  the  death. 

If  a  sudden  calamity,  an  explosion,  or  the  falling  of  a 
house  occurs,  by  which  a  large  nnndjer  of  our  citizens  are 
killed  or  maimed,  the  whole  city  is  shocked.  If  the  acci- 
dent is  caused  by  reckless  or  criminal  negligence,  indigna- 
tion justly  mingles  with  our  horror.  Should  our  horror  at" 
the  dreadful  result  be  diminished  because  it  is  produced 
40  gradually  and  imperceptibly? 
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It  is  believed  that  this  useful  occuDation  cau  be  rendered 
as  healthful  as  any  other. 

That  zinc  is  perfectly  inocuous  we  are  entirely  satisfied, 
not  only  from  the  concurring  testimony  of  chemists,  phy- 
sicians, manufacturers  and  painters,  but  from  oui'  own  ob- 
servation, having  visited  the  zinc  manufactory  and  con- 
versed with  the  workmen  for  the  purpose  of  satisfying  our- 
selves on  this  impoi'tant  point,  and  if  it  is  as  good  and  as 
available  as  lead  for  the  purpose  of  painting,  the  continued 
use  of  lead  is  an  unnecessary  and  unjustifiable  sacrifice  of  ^q 
the  lives  or  health  of  others. 

The  economy  of  the  use  of  zinc  rests  npon  two  facts : 

1st.     The  first  cost  of  zinc  paintiiig  is  less. 

2d.     It  need  not  be  renewed  so  often. 

While  the  price  of  dry  white  of  zinc  and  dry  white  of 
lead  is  the  same,  the  quantity  of  a  pound  of  zinc  is  much 
greater  than  that  of  a  pound  of  lead,  and  will  cover  a  much 
larger  space. 

A  respectable  master-painter  of  this  city  (Mr.  Bunker) 
informs  us  that  he  made  the  experiment ;  that  he  measured  20 
equal  spaces  of  two  yards  square,  each  on  similar  surfaces, 
prepared  the  paints  in  the  same  manner,  and,  after  pre- 
paring, weighed  them,  and  covered  one  with  zinc  and  tlie 
other  with  lead  of  the  same  thickness,  and  that  the  result 
was  that  it  took  seven  ounces  of  lead  and  but  four  ounces 
of  zinc  to  cover  the  respective  spaces.  On  the  other  hand 
most  painters  say  it  is  more  labor  to  put  on  the  zinc,  so 
that  the  difference  of  the  first  cost  is  T^iot  so  great  as  anight 
he  inferred  from  th-e  different  spaces  covered. 

But  the  main  point  of  economy  youi'  committee  ibelieve  3Q 
to  consist  in  the  zinc  not  requiring  to  be   i-enewed  so  often 
as  lead. 

It  resists  tlie  action  of  the  atmosphere  better,  does  not 
decompose,  or  chalk  and  rub  off  so  easily.  Dr.  Jackson 
says  ;  "  Zinc  is  harder  and  resists  the  action  of  sulphureted 
hydrogen   and  other  gaseous  exhalations  better." 

Nor  is  zinc  paint  discolored  by  exposure  to  dampness, 
impure  air,  sea  or  bilge  watei-,  or  sulphurous  gas  fi'om 
vaults. 

An  experiment  was   made  in  our  presence  to  show  two  40 
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diti'erent  effects  of  sul[)liui'  uii  lead  auU  on  ziiie.  Siil- 
plmreted  liydugeu  was  ap[)lied  to  a  surface  painted  with 
lead;  it  blackened  as  if  touched  with  ink.  It  was  then 
applied  to  zinc  and  i)rodaced  no  apparent  effect  whatever. 
Chemists  explain  the  I'eason  of  these  different  effects  to  he 
that  tiie  sulphuretof  lead,  formed  l)j  the  contact  of  sul- 
i)hur,  is  dark  In'own,  while  the  sul|)huret  of  zinc  is  white. 
In  conclusion  your  committee  cannot  forbear  the  dccla- 
ration,  that  the  specimens    they    have    seen    of  white  zinc 

IQ  painting  are  remai-kable  fur  whiteness  and  brilliancy  ; 
and  the  brown  metallic  paint  foi'nis  a  cheap  covering  well 
adapted  to  roofs,  railings,  iron  and  outside  work  geneially. 
It  is  thus  described  by  Di'.  Jackson:  "The  brown 
metallic  zinc  paint,  made  from  the  I'cd  oxide  of  zinc,  of 
New  Jersey,  is  made  by  pulverizing  the  ore,  and  grinding 
in  oil,  and  seems  well  fitted  for  covering  iron,  I'oofs,  &c., 
&c.,  for  outside  work.  The  ore  is  composed  of  oxide  of 
zinc,  oxide  of  iron,  and  ozide  of  nninganese.  The  zine 
protects  the  iron  from  oxydation  ;  the   iron  in  the  ore  gives 

20   the  paint  a  strong    mineral  body,    and  the  mangnnese  is  an 
excellent  siccative,  and  would  dry  tlu;  paint  quickly." 

Practical  men  sustain  this  theory.  Mi-.  Door,  a  practical 
painter,  says  :  '"The  brown  zinc  paint  is  the  best  paint 
for  iron  he  has  ever  used.  It  seems  to  have  an  adhesion  to 
ii'on  that  no  other  paint  has  ;  it  seems  to  galvanize  it;  it 
protects  it  from  rust.  It  is  excellent  to  paint  tin  roofs. 
Other  paints  used  upon  tin  roofs  must  be  renewed  every 
year — this  will  hist  at  least  twice  as  long." 

Several   proprietors  of  laig'c  iron    woi'ks,    miniufacturcM's 

30  of  steam  boilers,  iron  houses,  &c.,  inform  us  that  they  use 
and  hifflily  approve  of  it.  Mr.  Stillman,  of  the  Novelty: 
Works,  says :  "The  brown  paint  protects  the  iron  from 
rust,  is  very  adhesive  and  enduring,  and  is,  on  the  whole, 
the  .most  economical  paint  for  covering  iron  and  outside 
work." 

Your  committee    have  also,  themselves,  witnessed  its  ex- 
traordinary   adhesion    and   protection    to  iron,  and  believe 
it  merits  the  approbation  it  has  received. 
All  which  is  respectfully  submitted. 

40        Your  committee  would  offer,  for  the  consideration  of  the 
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Board,  the  followint^  resolutions: 

Resolved^  That  it  be  recommended  to  the  Commissioner 
of  Repairs  and  Supplies,  and  to  tell  others  officers  and 
agents  of  the  city,  wlio  have  occasion  to  use  paints  n])on 
its  property,  to  employ  zinc,  especially  upon  roofs,  iron 
works,  and  in  places  exposed  to  impure  air. 

H.  M.  Wells,  )  Committee 

Thos.  Woodward,    \  on 

John    F.   Rodman,    )  Zinc  Paint. 

The  foregoing  resolution  was  adopted  by  the  Board  of 
Assistants,  May  8,  1852. 

Adopted  by  the  Board  of  Alderman,  Oct.  18,  1852, 
Approved  by  the  Mayor,  Oct.  19,  1852. 

1).  G.  VALENTINE, 

Clerk  0.  C. 
To  New  Jersey  Zinc  Company  : 

Bridgeport,  March  27th,  1852. 

I  would  state  that  I  painted  the  station-houses  on  the  20 
line  of  the  New  York  &  New  Llaven  Railroad  in  the  sum- 
mer of '50  ;  that  I  used  zinc  paint  manufactured  by  The 
New  Jersey  Zinc  Company.  I  painted  the  inside  of 
twelve  houses  with  zinc  and  one  or  two  outsides  for  an  ex- 
periment, the  bahmce  of  buildings  I  painted  with  lead.  I 
tindon  examination,  the  buildings  painted  with  zinc  look  as 
well  as  when  first  painted,  showing  no  signs  of  decay, 
whereas  those  painted  with  lead  have  been  much  affected 
by  the  atmosphere,  being  rubbed  off  in  ])art,  and  altogether 
chalky,  I  would  further  state  that  it  took  more  lead  to  30 
cover  the  same  surface.  There  is  no  doubt  in  my  opinion 
but  that  zinc  will  supersede  lead.  I  would,  further  state 
that  I  painted  tin  I'oofing  with  zinc  paint  ;  it  has  given 
satisfaction  Jn  .every  case  where  I  have  used  it.  I  am  using 
it  all  this  time,  and  shall  continue  to  do  so,  in  all  cases 
hereaftei'. 

Yours  respectfully, 

G.  Y.  SANBORN, 

Supervisor  of  the  N.  Y.  d'  N.  II.  Railroad.       40 
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Kavy  Yakd,  Gospokt,  Virginia, 

October  19th,  1*852. 
Messrs.  S.  T.  Jones  &  Co., 

Agents  of  the  New  Jersey  Exploring  and  Mining  Co 

Gentlemen — 1  am  i^lad  I  have  it  in  my  power  to  give 
3'ou  the  following  in t'ormatioii.  On  the  5th  of  Jnne  last 
past,  I  prepared  sixteen  pieces  of  yellow  pine  with  two 
coats  of  the  following  paints  : 

2  pieces  with  white  Lead  Paint. 
"      Zinc       " 
Brown  " 
Black    "         " 
Red  Lead 
Marine  " 

Verdigris. 
Coal  Tar. 

16 


20 


2 

2 

2 

2 

2 

2 

2 

The  above  sixteen  pieces  were  placed  in  the  river,  oppo- 
site this  Navy  Yard,  near  the  wharf,  as  experiments  to  see 
the  effects  of  the  marine  worm,  the  "  Teredo  Navalis,"  on 
the  pieces  compared  to  pieces  without  preparation. 

Yesterday  I  took  from  the  water  one  of  each  kind  thus 
prepared,  and  apiece  without  preparation  ;  the  following 
is  the  result  so  far :  The  pieces  in  the  natural  state  was 
entirely  destoyed  by  the  marine  woi'tn,  after  an  exposure 
of  more   than   four  months;  all  the  pieces  with  two  coats 

30  on  them  had  resisted  the  procreation  of  the  worm,  if  indeed 
they  are  generated,  which  1  doubt,  except  it  be  by  a  chem- 
ical action  of  salt  water,  caloric  and  wood.  I  believe  that 
as  lono-  as  two  coats  of  anv  of  the  above  substances  can  be 
ke[>t  on  the  wood,  the  worm  cannot  be  brought  to  life. 
The  piece  with  white  zinc  paint  also  kept  the  barnacle 
from  forming  on  its  surface,  for  on  this  piece  there  was  no 
sio-n  whatever  of  the  barnacle.  On  the  piece  with  brown 
zinc  paint  there  wei'e  a  few  of  the  barnacles,  and  on  the 
piece  with  black  zinc  paint  there  weie  a  few  excrescences, 

40  but  they  were  far  between.     Mark   the    following ;     The 
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■white  lead  marine  paint  from  riiiladelpliia,  coal,  tar  and 
verdigris  "wei-e  as  full  of  the  barnacles  as  they  could  hold  ; 
the  piece  with  red  lead  had  not  quite  so  many  of  the  bar- 
nacles, and  stands  next  in  order,  to  keep  oft"  the  exci'es- 
censes,  to  the  brown  zinc;  the  white  zinc  being  superior 
to  all.  The  above  experiments  prove  to  my  mind  that 
your  zinc  paints,  especially  the  white,  is  superior  to  all  oth- 
ers extant,  to  keep  the  bottoms  of  a  ship  clean.  1  have  kept 
one-half  of  the  pieces  which  I  deposited  on  the  5th  of  last 
June  in  the  water,  where  I  shall  keep  them  until  next  ^q 
Autumn,  to  try  the  effect  of  the  worm  yet  further.  If  1 
live,  and  have  the  management  of  the  experiments  now 
being  conducted  here,  I  will  write  to  you  again  next  Octo- 
ber. I  take  great  pleasure  also  in  saying,  so  far  as  I  have 
observed,  that  the  white  zinc  paint  is  superior  to  white 
lead  paint.  Mr.  Collins,  the  practical  [painter,  who  is  the 
foreman  of  painters  in  this  Navy  Yard,  tells  me  that  it  is 
his  opinion  that  the  white  zinc  paint  is  far  pi-eferable  to 
white  lead  paint.  The  pieces  which  I  had  painted  with 
the  white  zinc  paint  you  sent  me  have  a  much  better  ap-  20 
pearance  than  those  I  had  painted  with  white  lead  paint. 
Shall  make  a  I'eport  shortly  to  Commodore  Joseph  Smith, 
and  state  all  the  facts  to  him. 

1  am,  gentlemen,  respectfully. 

Your  tibedient  servant, 

JAMES  JARVIS. 


ANNUAL    REPORT    OF    1863. 

[Offered  and  admitted,  page  l(il9.] 

EEPORT. 
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Office  of  jSTew  Jersey  Zinc  Co:srPANY,  \ 
December  31st,  1853.       \ 

In  presenting  to  the  stockholders  a  statement  of  the  opera- 
tions of  the  company  during  the  past  year,  the  managers 
would  observe  that  they  have  kept  steadily   in  view  the  im-  40 
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portaiice  of  increasing  tlie  production  of  tlie  works  to  an 
anionnt  proportional  to  the  capital  of  the  company,  and 
called  for  by  the  increased  demand  for  the  paints  manu- 
factured ;  and,  although  they  did  not,  in  consequence  of 
the  dehiys  experienced  in  getting  the  new  macliinery  com- 
pleted, reach  that  desiied  point  at  as  early  a  moment  as 
they  had  hoped  and  anxiously  strove  for,  yet  they  have  the 
satisfaction  of  being  able  to  say  that  this  all-important  ob- 
ject has  now  been  fairly  and  fully  attained. 

J, J  The  tabulated  statement  mai'ked  "A,"  exhibits  the 
monthly  j)roduction  of  the  dry  white  oxide  of  zinc  during 
tlie  years  1852  and  1853,  from  which  it  appears  that  the 
total  production  of  1852  was  2,425,506  lbs.,  and  that  of  the 
3'ear  1853,  4,043,415  lbs.,  being  an  increase  of  seventy  per 
cent,  upon  the  preceding  year,  and  that  the  produc- 
tion during  the  latter  half  of  the  year  1853  was  incieased 
nearly  eighty  per  cent,  upon  that  of  the  first  six  months. 
During  the  end  of  September  and  be<:iiining  of  October 
the  works  were  stopped  to  nndce  the  necessary  connections 

OQ  between  the  nevv  engine,  machinery  and  fui'naces,  which 
accounts  for  the  comparatively  small  productions  during 
that  period,  but  at  the  same  time  the  important  results  of 
the  extension  of  the  works  is  most  satisfactorily  illustrated 
by  the  very  largely  increased  pi'oduction  during  the  month 
of  November,  which  was  more  than  the  double  of  the 
monthly  average  of  the  entire  year. 

The  works  are  now  regulai'ly  producing  at  the  same  rate 
over  150,('00  lbs.  per  week,  and  there  is  no  I'eason  to  doubt 
that  the  production  of  the  year  1854,  will  amount  to  eight 

30  millions  of  pounds,  being  tiie  double  of  1853,  and  nearly 
four-fold  that  of  the  year  1852.  A  favorable  feature  of 
this  large  increase  of  production  is  the  fact  that  the  gen- 
eral expenses  of  the  company  remain  the  same  as  befoie, 
and  amount  consequently  to  a  greatly  reduced  percentage 
upon  the  enlarged  production.  Another  gratifying  cir- 
cumstance is,  that  whilst  in  the  year  1852,  the  proportion 
of  the  2d  and  3d  qualities  of  paint  was  fifteen  and  one-half, 
per  cent,  upon  the  whole  production,  it  amounted  to  only 
five  and  one-half  per  cent,  during  the  year  1853;  in  fact,  so 

40   much  is  the  process  of  manufacture  improved   that  it  has 
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been  deemed  advisable  to  strike  No.  3  entirely  off  the  list 
of  niannfacture. 

The  quantity  of  paint  ground  during  the  past  year  was 
very  nearlj'  thi'ee  millions  of  pounds,  being  an  increase  of 
sixteen  per  cent,  upon  the  quantity  ground  in  1852.  The 
machinery  of  the  paint  department  is  now  sufficient  to 
grind  with  facility  the  entire  production  of  the  furnaces. 
Hitherto  a  large  portion  of  the  white  zinc  manufactured  by 
the  company  has  been  sold  in  the  dry  state,  leaving  it  to 
othei'S  to  grind  it  in  oil ;  this  was  partly  in  consequence  of  iq 
the  insufhcienc}'  of  the  machinery  to  grind  the  whole,  and 
partly  because  of  the  difficulty  experienced  in  having  the 
paint  always  propei'ly  ground.  Both  of  these  difficulties 
being  now  overcome  by  the  increased  machinei-y  and 
greater  experience,  it  becomes  a  question  how  far  it  may  be 
the  interest  of  the  company  to  keep  the  grinding  of  their 
white  zinc  entirely  in  their  own  hands,  thus  preventing  the 
possibility  of  adulteration  and  keeping  the  quality  of  the 
New  Jersey  Zinc  Company's  paints  always  up  to  the  high- 
est standard.  20 

Still,  greater  economy  and  efficiency  in  the  manufacture 
is  the  constant  aim  of  the  managers;  and  with  that  view 
an  entiiely  new  and  powerful  crushing  apparatus  is  being 
erected  at  the  works  at  Newark,  by  means  of  which  the 
laborious  and  expensive  process  of  roasting  tlie  ores  pre- 
paratory to  crushing  them  under  stampei'S  is  expected  to  be 
avoided.  This  will  involve  an  outlay  of  about  three  thou- 
sand dollars,  beyond  which  no  further  expenditure  of  con- 
sequence will  be  necessary  on  account  of  construction,  as 
with  the  present  machinery  the  production  of  the  works  39 
may  yet  be  materially  increased  at  a  trifling  cost,  should 
the  demand  for  the  paint  I'equire  it. 

The  mining  operations  of  the  company  have  necessarily 
beeji  extended  duiing  the  past  year  to  keep  pace  with  the 
extension  of  the  manufacturing  department.  In  view  of 
this  it  became  necessary  to  ei'ect  suitable  dwellings  for  the 
miners  and  superintendent  at  the  Sterling  Hill  mines,  fi-om 
which  the  company  obtain  all  their  ore  at  full  thii'ty  per 
cent,  less  cost  than  during  the  preceding  year.  The  mine 
is   in   excellent  condition,   the  vein  of  zinc  ore  holding  its  40 
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regular  thickness  and  increasing-  in  richness  as  we  descend; 
and  proving  in  every  way  most  satisfactory  as  we  drive  to 
the  north,  in  which  dii-ection  tlie  bulk  of  the  company's 
mineral  estate  lies. 

For  the  purpose  of  proving  the  vein  of  the  zinc  ore  on 
Mine  or  Franklin  Ilill,  which  throuo-hoiit  its  entire  length 
is  owned  exclusively  by  the  New  Jersey  Zinc  Company, 
several  hundred  tons  of  zinc  ore  were  mined  from  the  vein 
on  Franklin  Hill  dui'ing  the  past  year,  but  the   vein    there 

|,^  has  not  as  yet  proved  as  large  and  as  rich  as  the  Sterling 
Hill  vein,  but  may  improve  in  both  respects  as  we  go  lower 
tlie  same  as  was  exj)erinced  at  Sterling  Mill. 

An  ini])ortant  expei'iment  was  inade  during  the  past  sea- 
son to  smelt  the  residuum  from  the  zinc  furmices,  some  six 
thousand  tons  of  which  has  already  accumulated  at  the 
works  and  is  dalily  being  increased.  The  i-esult  of  this  ex- 
periment was  eminently  successful,  dcmonsti-ating  beyond 
all  further  question  that  an  iron  of  superior  excellence, 
(precisely  like  that  made   from  the  Fi-anklinite)  can  be  pro 

20  duced  from  the  residuum.  It  is  intended  next  spring  to 
erect  a  blast  furnace  on  the  premises  at  Newark  for  the 
purpose  of  converting  this  residuum  into  ii'on,  and  by  thus 
utilizing  a  waste  product  an  important  addition  will  be 
nnide  to  the  company's  revenues. 

Further  experiments  were  also  made  during  the  year  at 
the  Stanhope  Iron  Words  to  smelt  the  Franklinite  Iron  oie, 
of  which  this  conipany  possesses,  according  to  Dr.  C.  T. 
Jackson's  repoi't  of  October  16,  1852,  over  one  million  of 
tons  upon  their  two  mineral  estates  of  Sterling  and  Fi'ank- 

Qn  lin  Hills  ;  and  although  the  result  of  this  second  experi- 
ment was  equally  satisfactoi'y  with  that  of  1852,  still  no 
active  steps  have  as  yet  been  taken  towards  develoi)ing 
this  portion  of  the  company's  minerals.  The  expense  of 
transporting  the  ore  from  the  mines  to  the  Morris  Canal 
or  the  Morris  &  Essex  railroad,  presents  the  chief  obstacle 
to  extensive  operations  at  this  time  upon  the  Fi-anklinite  ; 
but  as  another  company  owning  a  portion  of  the  Franklin- 
ite on  Mine  or  Franklin  Ilill,  has  lately  been  organized, 
whose    express    object    is    to  manufacture   iron    from   the 

40    ore,    it    is    to    be    hoped   that  they  will  establish  improved 
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cuinnuinications  witii  the  mines,  in  which  case  the  ISew 
Jersey  Zinc  Company  will  at  once  bring  their  Franklinite 
into  market. 

The  statement  marked  "  B,"  exliibits  the  financial  condi- 
tion of  the  company  on  December  1st,  1853,  from  which  it 
appears  that  the  business  yielded  dnring  the  year  ending- 
November  20th,  1853,  net  profit  of  $90,592.16. 

There  has  been  expended  during  the  year  1853  : 

For  construction    account. $71,762  05 

"     Old    debts    existing    prior    to    present 
orujanization  and  not  chargeable  to  busi- 

ness  of  1853 5,864  82 

"     Loss  on   notes   for  $35,000   reported  on 

hand  in  statement  of  November,  1852.  .  8.450  00 

Balance  of  mortgage  on  Sterling  Hill 10,000  00 

Dividend  paid  July  5th,  1853 42,944  50 


$139,021  37 

Statement  "B"  also  shows  the  present  surplus  of  assets  20 
over  liabilities,  exclusive  of  the  ten  thousand  one  hundred 
and  eleven  shares  of  reserved  stock,  to  be  $49,258.10,  con- 
sisting of  bills  receivable  running  to  maturity,  and  manu- 
factured stock  and  raw  materials  on  hand,  valued  at  cash 
prices. 

As  the  lai-gely  increased  business  of  the  company  i-e- 
quires  a  corresponding  increase  of  working  capital,  which 
could  only  be  obtained  by  a  sale  of  a  portion  of  the  reserved 
stock,  it  is  deemed  best  for  the  interests  of  the  stockhold- 
ers not  to  sell  this  stock  at  present  prices,  but  to  retain  the  30 
earnings  of  the  past  six  months  as  additional  woi-king  capi- 
tal, instead  of  dividing  it  amongst  the  shareholders  at  this 
time. 

The  stock  of  ore,  coal,  &c.,  &c..  now  on  hand  at  the 
works  is  fully  sufficient  at  the  present  rate  of  production 
to  last  for  five  months,  and  when  converted  into  the  oxide 
of  zinc  and  paints  will  yield  a  net  profit  of  $100,000,  so 
that  by  the  first  of  May  next  the  surplus  on  hand  may 
safely  be  assumed  to  be  $145,000,  from  which  a  dividend 
may    be  declared,  leaving  still  sufficient   working  capital  in  49 
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handj  mid  the  whole  aiuoiuit  of  the  reserved  stuck,  which 
may  be  applied  to  the  construction  of  furnaces  for  smelting 
tiio  residuum  and  the  Franklinite,  or  for  the  purposes  of  re- 
iniibursing  the  amounts  expended  for  construction  account, 
and  payment  of  mortgage  on  Sterling  Hill,  both  of  which 
are  justl}'  chargeable  to  capital  stock. 

In  looking  to  the  future  then,  the  stockholders  of  the 
New  Jersey  Zinc  Company  have  reason  to  feel  satisfied 
with  tlie  prospects  before  them.     Their   mines  and  works, 

jQ  with  a  capital  of  uidimited  extension,  are  producing  a 
staple  article,  the  value  and  importance  of  which  is  be- 
ginning to  be  fully  a]3preciated ;  and  the  consumption  of 
which  must  continue  to  increase  not  only  with  the  growth 
and  prosperity  of  the  country,  but  even  more  rapidly,  as  its 
decided  superiority  over  white  lead,-  and  its  invaluable  prop- 
erties as  a  marine  paint,  are  more  f ull)^  understood.  And  the 
steadily  advancing  price  of  the  metallic  zinc  in  Europe  as 
well  as  in  this  country  furnishes  the  best  guaranty  against 
the  possible  necessity  of  a  reduction    in   the  price  of  their 

20  paints  in  consequence  of  either  home  or  foreign  compe- 
tition. 

By  order  of  the  Board, 

C.  E.  DETMOLD, 

President. 


30 


40 


ITOl 


A. 


Production  of  Works  at  Newark. 


WHITE    OXIDE. 

1853. 

WHITE  OXIDE. 

loos. 

No.    1. 

No.  2. 

No.  3. 

No.  1. 

No.  2. 

No.  3  . 

Dec'r,  1851 

171,210 

26.390 

7,031 

Dec'r,  1852 

240,273 

17,634 

15,843 

Jan'y,  1852 

80,975 

9,062 

3,868 

Jan'y,  1853 

246,546 

1,834 

8,507 

February  . 

103,475 

13,000 

6,300 

j 

February  . 

244,256 

5,369 

9,212 

March .... 

244,850 

30,740 

7,000 

March 

313,857 

5,086 

11,046 

April 

168,975 

45,700 

6,000 

April 

344,291 

11,576 

6,160 

May 

200,800 

25,900 

8,200 

May   

277,632 

11,053 

Juae 

228.200 

33,941 

10,821 

June 

352,844 

10,691 

3,611 

July 

180,900 

16,890 

5,934 

July 

223.936 

8,645 

August; . . 

180,290 

30,451 

9,375 

August. .  .. 

367,078 

20,313 

September 

113,192 

16,029 

10,388 

September 

198,831 

10,197 

October. . . 

140,778 

19,081 

15,057 

October. . . 

377,865 

19,127 

November. 

222,091 

15,706 

10,900 

November. 

644,627 

35,495 

2,041,736 

232,890 

100,880 

3,832,036 

157,000 

54,379 

Total  poua 

ds  No.  1. 

2,041,736 

Total  poun 

ds  No.  1.. 

3,832,036 

i  i                            ti 

No.  2. 
No.  3. 

282,890 

100,880 

11           <t 
if           11 

No.  2. 

157,009 

*  I                            i  ( 

No.  3. 

54,379 

2,425,506 

1 

4,043,415 
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B. 

Statement  of  New  Jeesey  Zikc  Comtaky,   ^"ovEMBEn   LO,    1853. 

Assets. 

Bills  Receivable,  outstanding  Bills,  &c $115,148  00 

Cost  of  Coal  Ore,  Kegs,  &c. ,  on  Laud 56,7 TS  !)5 

Cash  valve  of  Oxide  and  Paints  "       37,474  37 

Residuum  valued  November,  1853 10,000  00 


^219,398  32 


Liabilities. 

Bills  Payable,  outstanding  Bills,  and  Salaries  due.  .  .   $00,569  01 

Loans  and  Interest  on  same 45,745  23 

Due  Manning  and  Squier,  Sales  Agents 63,825  98 


170,140  22 

Surplus  December  1,  1853 $49,258  10 

Expended  for  Construction  account  in  1853 $71,762  05 

Mortgage  on  Sterling  Hill,  paid  in  1853 10,000  00 

Old  debts  existing  prior  to,  and  paid  in  1853 5,864  82 

Loss  on  Notes  of  $35,000  reported  on   Land   in  State- 
ment of  1852 8,450  00 

Dividend  paid  July  5,  1853 42,944  50 

139,021  37 


10,111  sLares  Capital  Stock  on  Land $126,387  50 

Construction  account,  as  per  Statement  of  1852 50,000  00 

Value  of  Real  Estate  at  Newark,   according  to 

valuation  of  1852 $50,000 

Less  mortgage 20,000 

30,000  CO 


206,387  50 


$394,666  97 
To  credit,  as  per  Statement  of  1852 304,074  81 


Net  profits  of  1853 $90,592  16 


1703 

Suit  in  United  States  Court  in  Trespass,  brought  by 

Charles  W.  Trotter  against  the  New  Jersey 

Zinc  Company. 

[Admitted,  page  1226.] 

As  yet  of  the  twelfth  day  of  May,  A.  D.  eighteen  hun- 
dred and  seventy-nine. 
Witness  : 

JOHN  T.  NIXON,  Judye. 

S.  D.  Olipiiant,  Clei'h.  ^q 

Declaration  filed  May  28th,  1879. 

DisTEicT  OF  New  Jersey,  ss  : 

The  New  Jersey  Zinc  Gonipany,  the  defendant  in  this 
suit,  a  corporation  and  citizen  of  the  State  of  New  Jersey, 
was  summoned  to  answer  unto  Charles  W.  Trotter,  a  citizen 
of  the  State  of  New  York,  the  plaintiff  therein,  of  a  plea 
of  trespass,  and  thereupon  the  plaintiff  by  McCarter  & 
McKeen,  his  attorneys,  complains  for  that  the  said  defend-  20 
ant  on  the  first  daj'  of  December,  eighteen  hundred  and 
seventj'-eight,  and  on  divers  other  days  and  times  between 
tliat  dav  and  the  commencement  of  this  suit,  at  the  town- 
ship  of  Hardyston,  in  the  county  of  Sussex,  in  said  district, 
with  force  and  arms,  &c.,  broke  and  entered  the  close  of 
the  plaintiff  there  situate,  being  a  mine  or  vein  of  Frank- 
linite  ore,  and  described  as  follows,  viz.:  All  that  certain 
westerly'  mine,  vein,  lode  and  bed  of  franklinite  ore,  situ- 
ate on  the  south  part  of  the  north  pai't  of  Min'3  Hill,  in  the 
said  township  of  Hardyston,  bounded  and  described  as  gQ 
follows,  to  wit,  commencing  at  the  boundary  line  between 
the  north  and  south  half  part  of  Mine  Hill  (so  called)  ; 
from  thence  running  northerly  along  the  line  of  said  west- 
erly vein  or  bed  of  franklinite  oi'e  five  hundred  feet;  and 
then  and  there  on  the  days  and  times  aforesaid,  forcibly 
dug  up  a?id  blasted  out  of  said  vein  or  veins  of  plaintiff  a 
lai'ge  quantity,  to  wit,  two  hundred  tons  of  franklinite  ore 
of  great  value,  to  wit,  of  the  value  of  one  thousand  dollars, 
and  carried  the  same  away  and  converted  and  disposed 
thereof  to  its  own  use.  4q 
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And  also,  i'urtliei-,  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  at  the  place  within  the 
district  aforesaid,  with  force  and  arms,  &c.,  seized,  took 
and  carried  away  a  lar^^e  qnantiiy,  to  wit,  two  hundred 
tons  of  franklinite  ore,  of  the  j>:oods  and  chattels  of  the 
said  plaintiff  then  and  there  found,  and  heing  of  great 
value,  to  wit,  of  the  value  of  one  thousand  dollars,  and 
converted  and  disposed  thereof  to  its  own  use. 

And  other  wrongs  to  the  plaintiff,  then  and  there  did  to 
IQ  the  damage  of  the  plaintiff  of  one  thousand  dollars,  and 
therefore  he  brings  his  suit,  &c. 

And  the  said  defendants  by  13.  Williamson,  their  attor- 
ney, come  and  defend  the  force  and  injui-y,  when,  &c., 
and  say  that  they  are  not  guilty  of  the  said  supposed  tres- 
passes above  laid  to  their  charge,  or  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  thereof  complained  against  the  defendants. 

And  of  this,  the  said  defendants  put  themselves  upon 
the  countrj^and  the  plaintiff  doth  the  like. 

20 

UNITED  STATES  CIRCUIT  COURT. 


Charles  W.  Teotter,  I 

q,ff_  ^    In  Trespass. 

The  New  Jersey  Zinc  Company.      | 

30  Application  being  made  on  notice  duly  given  for  an 
amendment  of  the  declaration  filed  in  this  cause  as  here- 
inafter contained,  and  the  Court  luiving  considered  said 
application,  and  being  of  opinion  that  said  amendment 
ought  to  be  made,  it  is  thereupon  on  this  seventeenth  day 
of  February,  one  thousand  eight  hundred  and  eighty-OTie, 
on  motion  of  Cortlandt  and  R.  Wayne  Parker,  attorneys  of 
the  plaintiff,  that  said  declaration  and  the  writ  of  sum- 
mons issued  in  this  cause  be  amended  by  inserting  therein 
respectively  the  sum  of  five   thousand   dollars  as  damages, 

40   instead    of    one   thousand    dollars;  and  also    by    inserting 
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therein    the    folU)\viiig  count    additional  to   those  already 
contained  in  said  declaration,  that  is  to  say — 

''And  also  for  that  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  fii-st  aforesaid,  at  the  place  and  within 
the  district  aforesaid,  with  force  and  arms,  &c.,  broke  and 
entered  a  certain  other  close  of  said  plaintiff  there  situate, 
being  another  mine  or  vein  of  franklinite  ore,  together 
WMth  all  the  spurs,  offshutes,  dips  and  angles  thereof,  and 
all  the  franklinite  ore  therein  contained,  situate  on  the 
north  part  of  the  north  lialf  of  Mine  Hill,  at  Franklin  j^q 
Furnace,  in  the  townsliip  of  Hardyston,  county  of  Sussex, 
State  of  New  Jersey,  bounded  and  described  as  follows,  to 
wit,  commencing  at  a  point  five  hundred  feet  nortlierly  of 
the  boundary  line  between  the  north  and  south  mine,  so 
called;  fronj  thence  rnnninir  northerlv  alono-  the  line  of 
the  westerly  vein  or  bed  of  franklinite  ore,  five  hundred 
and  seventy-four  feet  to  the  Hamburg  road,  be  the  same 
more  or  less ;  and  then  and  there  on  the  days  and  years 
aforesaid,  forcibly  dug  up,  blasted  out,  mined  and  took 
from  said  vein  or  mine  of  the  phiintilf  in  this  count  men-  20 
tioned,  a  hirge  quantity,  to  wit,  fifteen  hundred  tons  of 
fraidvlinite  ore  of  great  value,  to  wit,  of  the  value  of  five 
thousand  dollars  ;  and  took  and  cariied  the  same  away  and 
then  and  there  conveited  the  same  to  their  own  use." 

Ordered   7iunc  pro  tunc,  this    29th   day  of    November, 
A.  D.,  1881. 

JNO.  T.  NJXON,  -/. 


JUDGMENT    RULE. 

District  of  New  Jersey,  ss  : 


30 


The  iS^ew  Jersey  Zinc  Companj',  the  defendant  in  this 
suit,  a  corporation  and  citizen  of  the  State  of  New  Jersey, 
was  summoned  to  answer  unto  Charles  W.  Trottei',  a  citi- 
zen of  the  State  of  New  York,  the  plaintiff  therein,  on  a 
plea  of  trespass,  and  thereupon  the  plaintiff,  by  McCarter 
&  Keen,  his  attorneys,  complains  for  that  the  said  defend- 
ant on  the  first  day  of  December,  eighteen  hundred  and 
sev^enty-eight,  and  on  divers  other  days  and  times  between   40 
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that  day  and  the  coinnieiiceineiit  of  tliis  suit,  at  the  town- 
ship of  llardjston,  in  the  county  of  Sussex,  in  said  dis- 
trict, witli  force  of  arms,  &c.,  broke  and  entered  tlie  close  of 
tlie  plaintiff  there  situate,  being  a  mine  or  vein  of  franklin- 
ite  ore,  and  described  as  follows,  viz  :  "  All  that  certain 
westerly  mine,  vein,  lode  and  bed  of  fninklinite  ore,  situate 
on  the  south  part  of  the  north  part  of  Mine  Hill,  in  the  said 
township  of  Hardyston,  bounded  and  described  as  follows, 
to    wit,-'    commencing-  at  the  boundary  line  between   tlie 

iQ  north  and  south  half  part  of  Mine  Hill  (so  called),  fi'om 
thence  running  northerly  along  the  line  of  said  westerly 
vein  or  bed  of  franklinite  ore,  live  hundred  feet;  and  then 
and  there  on  the  days  and  times  aforesaid,  forcibly  dug  up 
and  blasted  out  of  said  vein  or  mine  of  plaintiff  a  large 
quantity,  to  wit,  two  hundred  tons  of  franklinite  oi-e  of 
great  value,  to  wit,  of  the  value  of  five  thousand  dollars, 
and  carried  the  same  away  and  convei'ted  and  disposed 
thereof  to  its  own  use. 

And  also,  further,  the  said  defendant,  afterwards,  to  wit, 

2Q  on  the  day  and  year  first  aforesaid,  at  the  place  within  the 
district  aforesaid,  with  force  and  ai-ms,  &c.,  seized,  took 
and  carried  away  a  large  qiumtity,  to  wit,  two  hundred  tons 
of  franklinite  ore  of  the  goods  and  chattels  of  the  said 
plaintiff,  then  and  there  found  and  being  of  great  value,  to 
wit,  of  the  value  of  five  thousand  dollars,  and  converted 
and  disposed  thereof  to  its  own   use. 

"  And  also  for  that  the  said  defendant  afterwards,  to  w  it, 
on  the  day  and  year  first  aforesaid,  at  the  phice  and  with  in 
the  district  aforesaid,  with  force  and  arms,   &c.,  broke  and 

30  entered  a  certain  other  close  of  said  plaintiff  there  situate, 
being  another  mine  or  vein  of  fraidclinite  ore,  and  desciii)cd 
as  follows,  viz;  all  that  certain  w(!sterly  mine,  vein,  lode 
and  bed  of  franklinite  ore,  together  with  all  the  spurs,  off- 
shoots, dips  and  angles  thereof,  and  all  the  franklinite  ore 
therein  contained,  situate  on  the  north  part  of  the  north 
half  of  Mine  Hill,  at  Franklin  Furnace,  in  the  township 
of  Hardyston,  county  of  Sussex,  State  of  New  Jersey, 
bounded  and  described  as  follows,  to  wit,  commencing  at 
a  point  five  .hundred  feet  northerly   of   the  boundary   line 

40   between  the  North  and  South  mine,  so  called,  from  thence 
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running  northerly  along  the  line  of  the  said  westerly  vein 
or  bed  of  franklinite  ore,  five  hundred  and  seventy-four 
feet  to  the  Hamburg  road,  be  the  same  more  or  less,  and 
then  and  there,  on  the  days  and  years  aforesaid,  forcibly 
dug  up,  blasted  out,  mined  and  took  from  said  vein  or 
mine  of  the  plaintiff,  in  tiiis  count  mentioned,  a  large 
quantity — to  wit,  fifteen  hundred  tons  of  franklinite  ore  of 
great  value,  to  wit,  of  the  value  of  five  thousand  dollars, 
and  took  and  carried  the  same  away,  and  then  and  there 
converted  the  same  to  their  own  use.  jq 

And  other  wrongs  to  the  plaintiff  then  and  there  did  to 
the  damage  of  the  plaintiff,  of  five  thousand  dollars,  and 
therefore  he  brings  his  suit,  &c. 

And  the  said  defendants,  by  B.  Williamson,  their  attor- 
ney, come  and  defend  the  farce  and  injury,  when,  and 
say  that  they  are  not  guilty  of  the  said  supposed  trespasses 
above  laid  to  their  charge,  or  an_y  or  either  of  them,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  the  defendants.  And  of 
this  the  said  defendants  put  themselves  upon  the  country.  20 
And  the  plaintiff  doth  the  like. 

And  now,  on  the  twenty-second  day  of  ]\[arch,  A.  D.. 
eighteen  hundred  and  eighty-one,  come  the  said  plaintiff, 
by  his  said  attorney,  and  the  said  defendant  by  its  said  at- 
torney, and  a  jury  having  bjen  duly  called  and  sworn  to 
try  the  issue  above  joined,  and  said  trial  having  been  con- 
tinued fi'om  day  to  day  until  the  sixth  day  of  April,  A.  D., 
eighteen  lnin;lred  and  eighty-one,  and  the  defendant  hav- 
ing set  up,  under  a  deed  made  by  Samuel  Fowler  to  the 
Sussex  Zinc  and  Copper  Mining  and  Man ufac luring  Com-  3Q 
pany,  dated  March  10,  181S,  fur  fi'anklinite,  a  parallelo- 
gr.im,  locating  the  same  upon  a  part  of  the  premises  de- 
sci'ibod  in  the  plaintiff's  amended  declaration,  and  the 
pliintilf  iiaving  projected  a  parallelogram  and  claiming  that 
if  any  pai'alielogr.un  could  be  established  from  the  courses 
and  distances  in  said  deed,  it  should  be  located  elsewhere 
than  in  the  Mine  Hill  survey,  and  the  jury  having  heard 
the  evidence  and  the  chai'ge  of  the  Court,  retired  to  con- 
sider on  their  verdict,  and  having;  returned  into  Coui't, 
upjn  their  oath  say,  "they  are  not   prepared   to   establish   4Q 
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substaiitiall3%  any  or  either  uf  the  parallelugraujs  projected 
eitlK3r  by  tlie  defendant  or  the  phiintilT,  the  deed  and  the 
evidence  not  warranting  them  so  to  (\o,  and  that  they  are 
not  able  to  establish  a  parallelogram  under  the  evidence," 
and  that  tliey  find  the  defendant  guilty  of  the  trespasses 
laid  to  its  charge,  in  manner  and  form  as  the  said  Charles 
W.  Trotter  hath  within  complained  against  it,  and  tliey  as- 
sess the  damages  of  the  said  Charles  W.  Trotter  by  reason 
thereof,  over  and  above  his  costs  and  charged  byhimabont 

^Q  his  suit   in   this  behalf  expended,   to  three  thousand  three 
hundred  and  twenty  dollars,  and  so  they  say  all. 

Therefore,  it  is  considered  that  the  said  ])laintiff  do  I'e- 
cover  airainst  the  said  defendant  his  dimiaiies  aforesaid,  in 
form  aforesaid,  assessed  to  the  sum  of  three  thousand 
three  hundred  and  twenty  dollars,  and  also  seven  hundred 
and  fifty-two  dollars  and  twenty-five  cents,  for  his  costs  and 
charges,  by  the  Court  now  here  adjudged  to  the  said  plain- 
tiff, and  with  his  assent,  which  said  damages,  costs  and 
charges  in  tlie  whole,  amount  to  four  thousand  and  seventy- 

20  two  dollars  and  twenty-five  cents,   and   the  said  The  New 
Jersey  Zinc  Company  in  mercy. 

JNO.  T.  NIXON,  J. 

Judgment  signed  this  sixth  day  of  Apiil,  A.  D.,  eighteen 
hundred  and  eiglity-one. 

All  of  which  we  have  caused  by  these  presents  to  be  ex- 
emplified and  the  seal  of  the  saidCii'cuit  Court  to  be  here- 
unto affixed. 

Witness  the  Honorable  JNIorrison  11.  AVaite,  Chief  Justice 
of  the  Supreme  Court  of  the  Uiiited  States,  at 
the  city  of  Trenton,  in  the  District  of  New  Jer- 
[l.  s.]  sey,  this  third  day  of  June,  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-six,  and  of 
our  Independence  the  one  hundred  and  tenth. 

S.  D.  OLIPilANT, 

CltrL 

I,  John   T.  Nixon,   Judge  of  the  District  Court   of  the 
40  United  States  for  the  District  of  New  Jersey,  in  the  Third 


30 


1709 

Circuit  Court,  do  hereby  certify  that  the  foregoing  exem- 
piiticatioii  is  in  due  form  of  hiw. 

J  NO.  T.  NIXON,  J. 


Suit    in    United    States    Circuit   Court    in     Equity, 
Charles   W     Trotter  against  New  Jersey  Zinc 
Company  for  an  Accounting. 

[Admitted  page  1236.]  10 

BILL  OF  COMPLAINT. 

Filed  May  22,  1879. 

In  the  Circuit  Court  of  the  United  States,  Third    Circuit 
and  District  of  New  Jersey. 

To  the  Judges  of  the  Circuit  Court  of  tlie  United  States 
for  the  District  of  New  Jersey. 

Charles  W.  Trotter^  of  the  city  of  Brooklyn,  and  a  citi-  20 
zen  of  the  State  of  New  York,  brings  this  his  bill  against 
the  New  Jersey  Zinc  Company,  a  corporation  created  by 
and  under  the  laws  of  New  Jersey  and  located  in,  and 
transacting  its  business  in  the  State  of  Kew  Jersey,  and 
a  citizen  of  the  State  of  New  Jersey,  and  thereupon  your 
Orator,  the  said  Charles  \Y.  Trotter,  complains  that  on  or 
about  the  sixth  day  of  Marcli,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventj'-seven,  one  James  L! 
Curtis,  as  sole  surviving  trustee  of  the  Franklinite  Mining 
Company,  was  lawfully  seized  and  possessed  of  all  the  39 
fi-ankliuite  ore  found  or  to  be  found  on  that  part  of  a  ti'act 
of  land  situate  in  the  Township  of  Ilai-dyston,  in  the 
County  of  Sussex,  and  State  of  New  Jersev,  known  as 
"  Mine  Hill,"  which  lies  north  of  a  line  described  in  a 
deed  from  James  L.  Curtis  and  Daniel  II.  Curtis,  trustees 
of  the  Franklinite  Mining  Company,  to  the  New  Jersey 
Franklinite  Com  pan}'',  dated  February  26tli,  1853,  as  fol- 
lows, namely:  beginning  at  a  point  in  the  highwaj'  lead- 
ing fi-om  Fi'anklin  Furnace  to  ILinil)nrg,  being  the  north- 
West  corner  of  land  l)elonging  to  the  heii-s  of  Noah  Hani-  49 
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luund,  deceased,  :ind  niuniiig'  thence  due  east  us  indicated 
by  the  magnetic  needle  April  7th,  1853,  across  a  high  rock 
on  the  mine  ridge  to  tlie  most  easterly  line  of  all  said  lands 
surveyed  in  a  body,  whicli  line  was  a  well-known  and  de- 
fined line  marked  and  indicated  on  the  ground  by  pernui- 
nent  monuments  so  that  there  was  no  doubt,  dispute  or 
ambiguity  as  to  the  location  thei'eof. 

And  yt)ur  Orator  further  shows  that  the  said   franklinite 
ore    found    on    the    pai't  of  said  j)i'emi£es  known  as   Mine 

IQ  11  ill,  lying  north  of  the  aforesaid  line,  was  and  is  found  in 
a  lari^e  vein  or  dei)0sit  running  northerly  from  the  said 
dividing'  line  about  eleven  hundred  feet  to  tiie  Ilambuiir 
road,  which  vein  is  known  as  the  westerly  vein  of  Mine 
Hill,  and  the  ore  tl.ierein  was  on  the  tenth  day  of  March, 
eighteen  hundred  and  forty-eight,  and  from  that  time  until 
the  tii'st  of  Januai-y,  eighteen  hundred  and  sixty-three, 
usually  kiujwp.  as  designated  by  the  name  of  "Franklinite." 
And  your  Orator  furthei"  shows  that  on  or  about  tlie  t-aid 
sixth    day    of  March,  in    the   year  eighteen   hundred  and 

20  seventy-seven,  the  said  James  L.  Curtis  did  make  and  ex- 
ecute under  his  hand  and  seal,  and  deliver  unto  your 
Orator  a  certain  indenture  of  lease,  nnide  between  the  said 
James  L.  Curtis  as  sole  surviving  trustee  of  the  Franklin- 
ite Mining  Company  pai'ty  of  the  fii'st  part  and  your 
Orator  party  of  the  second  part,  whereby  for  certain  valu- 
able considerations  in  the  said  lease  mentioned  the  said 
James  L.  Cuitis,  trustee  as  afoi'esaid,  did  bargain,  grant, 
convey,  demise  and  to  farm-let  unto  your  Orator,  his  heirs 
and  assigns,  for  the  full  term  of   thii'ty  yeai's  from   the  day 

30  and  date  of  the  said  indenture,  all  that  said  westerly  mine, 
vein,  lode  and  bed  of  franklinite  ore,  together  with  all  the 
spurs,  offshoots,  dij)S  and  angles  thei-eof,  t(igether  with  all 
the  other  ores  and  minerals  therein  contained,  situate  on 
the  south  part  of  the  north  part  of  Mine  Hill,  in  the  Town- 
ship of  Hardyston,  County  of  Sussex,  State  of  New  Jers-ey, 
bounded  and  described  as  follows,  to  wit  :  Commencing 
at  the  boundary  line  between  the  north  and  south  half 
part  of  Mine  Hill  so-called,  from  thence  running  northerly 
alonof  the  line  of  the  said   westerlv  vein    or    bed    of  frank- 

40    linite  ore  live  hundred   feet.      It  being  therein  stated  to  be 
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the  intention  of  the  said  party  of  the  first  part  by  said 
lease  to  grant,  convey,  demise  and  farm-let  unto  your 
Oratoi-,  his  heirs  and  assigns,  for  the  term  of  thirty  years 
as  aforesaid,  the  whole  of  the  said  westerly  vein,  lode  or 
bed  and  the  branches  for  the  distance  of  five  linndred  feet 
thereof  in  length,  together  with  all  and  singularly  tlie 
hereditaments,  rights,  franchises  and  a])purtenances  there- 
unto belonging  or  in  any  way  appertaining,  and  all  the 
estate,  right,  title,  interest,  claim  and  demand  whatsoever 
of  the  said  party  of  the  first  part  either  in  law  of  equity,  iq 
of,  in  and  to  the  said  bargained  premises  with  the  heredi- 
taments and  appurtenances,  to  have  and  to  hold  the  therein 
above  granted  and  demised  and  described  premises,  with 
the  right  to  mine,  take,  carry  awa}',  sell  and  dispose  all  and 
every  ores  therein  contained,  together  with  all  other  ap- 
purtenances unto  the  said  party  of  the  second  part  his 
heirs  and  assigns  for  the  said  term  of  thirty  years  from 
the  date  of  said  indenture  and  until  the  sixth  day  of  March, 
one  thousand  nine  hundred  and  seven,  as  in  and  by  the 
said .  indenture  of  lease  executed  by  tlie  said  James  L.  on 
Curtis  and  your  Orator  under  tiieir  respective  hands  and 
seals,  one  p.irt  whereof  is  now  in  the  possession  of  your 
Orator  and  ready  to  be  produced  and  proved  as  this  Hon- 
orable Court  shall  direct,  will  amoiiir  other  things  more 
fully  and  at  large  appear. 

Your  Orator  further  shows  that  after  the  execution  of 
the  said  indenture  of  lease  the  same  was  in  due  form  of 
law  acknowledged,  on  the  seventh  day  of  March,  in  tiie 
year  eighteen  liundred  and  seventy-seven,  before  John  T. 
Mackenzie,  a  Notary  Public  for  the  City  and  County  of  oq 
New  York,  and  authorized  by  the  laws  of  the  State  of  New 
Jersey  to  take  the  acknowledgement  and  pi'oof  of  deeds 
and  other  iiistruments  to  be  I'ecorded  in  said  State,  and 
was  afterwards  on  the  twenty-fourth  day  of  Mai-ch,  in  the 
year  eighteen  hundred  and  seventy-seven,  duly  recorded 
in  the  office  of  the  (^lerk  of  the  said  County  of  Sussex,  in 
the  State  of  New  Jersey,  in  Book  W.  C.  of  Deeds,  nafes 
409,  &c.,  all  which  more  fully  appears  by  the  certificate 
of  said  John  T.  Mackenzie,  Notary  Public,  and  of  George 
H.   Nelden,  Clerk   of  the  County  of  Sussex,  endorsed  on   ^q 
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said    indenture,  and   to   wliicli  yuui'  Orator  for  greater  cer- 
taint}'  prays  leave  to   refer  himself  if  it  shall  becom  e  nec- 
essary so  to  do. 

And  your  Orator  further  shows  unto  your  Honor  that 
shortly  after  the  execution  and  delivery  of  the  said  lease 
your  Orator  took  possession  of  the  said. vein  of  ore  within 
the  limits  described  in  the  said  lease,  and  by  his  mining 
superintendent,  agents  and  miners  employed  bv  him,  com- 
menced to  work  and  mine  the  fiMuklinite  ore  found  there- 

jQ  in,  and  mined  and  raised  a  considei'able  quantity  of  said 
franklinite  ore,  and  has  ever  since  continued  so  to  do. 

And  your  Orator  further  shows  to  your  Honor  that 
afterwards  and  on  or  about  the  tenth  day  of  April  in  the 
year  eighteen  hundred  and  seventy-nine,  the  said  James 
L.  Cui'tis  as  sole  surviving  trustee  as  aforesaid,  made,  ex- 
ecuted and  delivered  unto  your  Orator  another  indenture 
of  lease  bearinof  date  the  day  and  ye;ir  last  aforesaid,  made 
between  the  said  James  L.  Cuitis  sole  surviving  trustee  of 
the    Franklinite    Mining    Company   of    the  first  part   and 

20  vour  Orator  of  the  second  part,  whereby  the  said  party  of 
the  first  part  did  for  certain  good  and  valuable  considera- 
tions therein  expressed,  grant,  demise  and  to  farm-let  unto 
vour  Orator,  his  heirs  and  assigns,  for  the  full  term  of 
fifteen  years  from  the  day  of  the  date  of  the  said  lease  and 
until  the  tenth  day  of  April  in  the  year  eighteen  hundred 
and  ninety-four,  all  that  certain  westerly  mine,  vein,  lode 
and  bed  of  franklinite  ore,  together  with  all  the  spurs, 
offshoots,  dips  and  angles  thereof,  and  all  the  franklinite 
ore    therein   contained,  situate   on    the  north   part  of    the 

30  north  half  of  Mine  Hill  at  Franklin  furnace,  in  the  Town- 
ship of  Hardyston,  County  of  Sussex,  State  of  New  Jersey, 
bounded  and  distributed  as  follows,  to  wit:  commencing 
at  a  point  five  hundred  feet  noitherly  of  the  boundary  line 
between  the  north  and  south  Mine  Hill  so  called;  from 
thence  running  northerly  along  the  line  of  the  said  west- 
erly vein  or  bed  of  franklinite  oie  five  hundred  and 
seventy-four  feet  to  the  Hamburg  road,  be  the  same  moie 
or  less.  It  beiiii;  in  the  said  indenture  declared  to  be  the 
intention  of  the   party  of    the  first  part   to   grant,  demise 

40   and  to  farm-let  unto  youi'  Orator,  his  heirs  and  assigns,  for 
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the  term  of  fifteen  years  us  aforesaid,  tlie  whole  of  the  said 
westerly  vein,  lode  or  bed  of  frankliiiite  and  the  franklin- 
ite  ore  therein  contained,  commencing  at  the  northerly 
Jine  of  that  pai't  of  said  westerly  vein  theretofoi'C  demised 
to  your  Orator,  the  party  of  the  second  part,  by  indenture 
dated  March  6th,  1877,  and  from  thence  to  the  said  Ilam- 
burc^  road.  Together  with  all  and  singular  the  rights,  priv- 
ileges and  appurtenances  thereto  belonging  or  in  any  wise 
aj^pertaining,  and  all  the  estate,  right,  title,  interest,  claim 
and  demand  whatsoever  of  the  said  partj'  of  the  first  part  ^q 
eitlier  in  law  or  ecpiity  of,  in  and  to  the  above  described 
premises,  foi*  the  term  of  fifteen  years  as  aforesaid. 

And  3'our  Orator  further  shows  that  the  said   last  lease 
was  duly  executed   on   the  day   of  the  date    thereof  by  the 
said  James  L.  Curtis,  sole  surviving  trustee   of  the   Fraid<- 
linite  Mining  Company  of  the  first  part,  and  your  Oi'ator 
of  the  second   i^art,  under  their   respective  hands  and  seals, 
and  was  duly  acknowledged   before  W.  W.  Hebbard,  No- 
tary Public  in  and  for  the  City,  County  and  State  of  New 
York,   and    authorized    by  law    to  take    acknowledgment'^  oq 
and  proofs  of  deeds  and  instruments  of  writing  to  be    re 
corded  in  New  Jersey  as  in,  and  by  the  last  said  indenture 
of    lease,  one  part  whereof  remains  in    the    possession    of 
your  Orator  ready  to  be  produced  and  proved  as  this  Hon- 
orable Court   shall    direct,  will    among  other  things   more 
fully  and  at  large  appear. 

Your  Orator  fuither  shows  unto  your  Honors  that  by 
means  of  the  two  indentures  of  lease  hereinabove  set  foi'th, 
your  Orator  became  and  is  still  entitled  to  all  the  frank- 
linite  ore  found  or  to  be  found  in  the  great  westerly  vein  qq 
on  Mine  Hill,  between  the  said  dividing  line  which  divides 
the  northern  part  of  said  hill  from  the  southern  and  the 
Hamburg  road,  and  that  having  taken  possession  of  the 
said  mine  under  and  by  virtue  of  the  first  of  the  aforesaid 
leases,  and  having  commenced  to  mine  and  excavate  and 
I'emove  ore  therefrom,  your  Orator  well  hoped  that  he 
would  be  permitted  to  continue  to  mine  aiul  remove  said 
ore  without  molestation  or  disturbance  and  without  the 
interference  of  any  other  person  or  persons,  or  corpora- 
tions, with  the  i-ightsof  }our  Orator  in  said  vein.  ^q 
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And  .your  Orator  furtlier  shows  unto  jour  Honors  that 
on  or  about  the  fourth  day  of  December  in  the  year  eigli 
teen  liundred  and  seventy-eight,  tlie  defendant,  the  New- 
Jersey  Zinc  Coni})any,  by  its  agents,  servants  and  miners, 
made  a  succession  of  forcible  enti'ies  upon  that  p;ii't  of  tlie 
frankiinite  vein  described  in  the  lease  to  your  Oi'atoi-  fiist 
above  set  forth,  and  notwithstanding  the  I'emonstrances  and 
protests  of  youi'  Orator  and  his  agents,  coninjenced  to  dig 
and     mine    frankiinite    ore    therefrom    and  can-ied  away 

I/)  and  converted  to  their  own  use  a  large  quantity,  to  wit 
— one  hundred  tons  of  said  ore  to  the  value  of  at  least  six 
hundred  dollai'S. 

And  vour  Oratoi'  further  shows  that  in  addition  to  the 
frankiinite  ore  so  carried  away  l)y  the  New  Jersey  Zinc 
Company  and  converted  to  its  own  use,  the  agents,  ser- 
vants, miners  and  W(»rkmen  of  said  company  continue,  not- 
withstanding the  earnest  remonstrances  and  warnings  of 
your  Orator  and  his  agents  and  servants,  U>  dig,  raise  and 
mine  frankiinite  ore  in  and  upon  the  premises  so  leased  by 

20  the  said  lease  first  herein  set  foi'th,  and  have  up  to  the 
present  time  mined  and  accumulated  a  huge  qiuintity  of 
said  frankiinite  ore,  being  as  nearly  as  your  Orator  can  as- 
certain the  amout  of  about  two  thousand  six  hundred  tons 
thereof,  and  that  the  said  agents  and  servants  and  workmen 
of  the  New  Jersey  Zinc  Company,  threaten  and  intend  to 
remove  and  convert  to  their  use  the  ore  so  mined  as  soon 
as  thev  conveniently  do  so  after  navigation  shall  have  been 
opened  on  the  Morris  Canal,  so  that  the  same  can  be  con- 
veniently transported  to  the  works  of  the  New  Jersey  Zinc 

30  Company  at  Newark. 

And  your  Orator  further  shows  unto  your  Honors  that 
shortly  after  the  said  New  Jersey  Zinc  Company  invaded 
the  possession  of  your  Orator  in  the  manner  hereinbefore 
mentioned,  and  began  to  mine  aiul  remove  the  ore  of  your 
Orator,  he  called  upon  Edward  Baker,  the  President  of 
the  New  Jersey  Zinc  Company,  and  notified  him  to  desist 
from  mining,  raising  or  removing  any  fraidclinite  ore  be- 
lono-ing  to  your  Orator,  to  which  the  said  Edward  Baker 
replied  that  the  defendant,  the  New  Jersey  Zinc  Company, 

40   owned  the  ore  in  the  locality  in  which  they    were    mining. 
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and  wlieii  jour  Orator  requested  tlie  said  Edward  Baker  to 
disclose  to  liitn  bj  what  title  thej  claimed  to  own  said  ore, 
and  to  show  him  any  ma])  or  survey  by  virtue  of  which 
thej'  claimed  to  own  the  same,  the  said  Edward  Baker  re- 
fused to  show  any  map  to  your  Orator,  or  to  disclose  to 
your  Orator  his  claim  or  title  thereto  except  to  say  that 
they  (the  New  Jersey  Zinc  Company)  had  had  a  survey 
made  and  that  they  owned  the  ore  which  they  were  then 
mining. 

And  your  Orator  further  shows  unto  your  Honors  that  |/% 
one  Daniel  F.  Mapes,  the  mining  engineer  and  superin- 
tendent of  your  Orator,  in  his  mining  operations  on  the 
said  vein,  also  applied  to  John  George,  who  was  and  is 
the  mining  superintendent  of  the  defendants,  and  under 
whose  immediate  direction  the  said  mining  of  the  defend- 
ants and  the  removal  of  the  ore  aforesaid  from  3'our  Ora- 
tor's vein  was  carried  on,  and  notified  him  to  desist  from 
carrying  on  sucii  mining  operations,  and  requested  to  know 
from  him  by  what  authority  or  under  what  title  the  New 
Jersey  Zinc  Company  was  mining  at  the  place  aforesaid,  oa 
and  your  Orator  and  the  said  Mapes  have  ascertained  and 
charge  truth  to  be  that,  the  defendants,  the  New  Jersey 
Zinc  Company,  claim  to  be  entitled  to  the  said  franklinite 
ore  under  nnd  by  virtue  of  a  certain  deed  executed 
to  the  said  New  Jersey  Zinc  Company  by  the  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company,  bearinw 
date  on  tiie  eighth  day  of  March,  eighteen  hunclred  and 
tifty-two,  whereby  the  said  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  granted,  sold  and  conveyed  to 
the  New  Jersey  Zinc  Company  all  the  metals,  mineral  or  oq 
iron  ore  usually  known  and  designated  by  the  name  of 
frardvlinite,  found  or  to  be  found  on  oj*  upon  or  in  all  that 
Certain  tract  or  parcel  of  land  wliioh  had  been  heretofore 
conveyed  by  Samuel  Fowler  ;ind  iJenrietta  L.  Fowler,  his 
wife  of  the  first  part,  to  the  said  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  of  the  second  part, 
by  deed  made  on  the  tenth  day  of  Maivh  in  tiie  year  eigh- 
teen hundrol  and  forty-eight,  in  which  deed  the  said  tract 
of  land  is  described  as  follows  : 

Situate,  lying  and  being  in    the  Township  of  llai'dystoi',   4Q 
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Sussex  County,  State  of  Xew  Jersey,  near  the  Franklin 
stone  meeting  house,  bounded  as  follows  :  Beginning  at 
the  most  northwesterly  corner  of  land  belonging  to  the 
heirs  of  JSToah  Hammond,  deceased,  running  from  thence 
north  forty  degrees  thirt}'  minutes  west  one  chain  and 
twenty  links;  thence  north  fifty-two  degrees  east  seven 
chains  fifty  links,  and  thence  running  upon  the  same 
course  to  the  extreme  boundary  of  the  parties  of  the  fiist 
part,    thence   running  south    sixtj'-sevtni   degrees   east  five 

iQ  chains  fifty  links,  thence  running  south  twenty-three  de- 
grees thii'ty  minutes  west  until  it  strikes  the  foui'th 
corner  of  a  six  acre  lot  conveyed  liy  Benjamin  Scott  to 
Dr.  Samuel  Fowler,  now  deceased,  and  which,  containing 
six  acres  more  or  less,  is  a  part  of  the  survey  hereby  in- 
tended to  be  conveyed,  and  runs  thence  upon  the  last 
mentioned  course  eight  chains  and  ten  links  ;  thence  south 
eighty  degrees  forty-five  minutes  west  thiee  chains  and 
fourteen  links,  thence  north  forty  degrees  and  thirty  sec- 
onds west  five  chains  and  eighty-seven  Hides  to  the  place  of 

20   beginning. 

And  your  Orator  sh'ows  that  he  has  been  unable  to  leain 
that  the  said  New  Jersey  Zinc  Company  claim  the  right  to 
mine  frankliuite  ore  upon  the  said  vein  under  any  other 
title  or  authority  than  that  whi(;h  is  claimed  to  have  been 
conveyed  to  it  by  the  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company  by  the  deed  above  I'eferred  to. 
And  your  Orator  further  show  unto  your  IJonois  that 
he  has  caused  a  series  of  careful  surveys  to  be  made  of  the 
land  described  in  the  last  said  deed  and  that  no  pai't  of  the 

30  land  included  within  the  boundaries  of  said  deed  does  or 
can  include  any  portion  of  the  said  vein  of  fianklinite  ore, 
and  so  vour  Orator  charges  the  truth  to  l)e  that  the  said 
New  Jersey  Zinc  Company  did  not  by  the  deed  from  tiie 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany acrpiire  any  right  or  title  whatever  to  the  fraidclinite 
ore  found  or  to  be  found  in  the  said  westei'ly  vein  of  Mine 
Hill  so  leased  as  aforesaid  by  the  said  James  L.  Curtis,  sur- 
viving trustee  to  your  Orator. 

And  your  Orator  further  shows   unto  your  Honors  that 

40   for  the  purpose  of  obtaining  compensation  from   the  New 
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Jersey  Zinc  Compiuiy  fur  the  fiauklinite  ore  so  mined  by 
the  said  company  upon  the  vein  so  leased  to  your  Orator 
and  which  has  been  carried  away  by  said  company  and 
coTiverted  to  its  own  use,  and  also  that  the  title  to  the  said 
ores  nii<rht  be  settled  between  the  said  New  Jersey  Zinc 
Company  and  your  Orator  in  a  court  of  law,  such  court 
beinw-  as  your  Orator  is  advised,  the  appropriate  tribunal 
in  which  questions  of  title  ai'e  pro})er]y  settled  and  dis- 
posed of,  your  Orator  has  recently  caused  an  action  of 
trespass  to  be  commenced  in  this  court  on  the  common  law  jq 
side  by  your  Orator  as  plaintitf  against  the  New  Jersey 
Zinc  Company  as  defendant,  in  which  suit  your  Oi-ator 
seeks  and  expects  to  recover  by  way  of  damages  of  the  said 
New  Jersey  Zinc  Company  the  value  of  the  said  one 
hundred  tons  of  ore  so  carried  away  by  the  said  company 
and  converted  to  its  own  use,  or  whatever  amount  shall  be 
proved  against  the  said  company  to  have  been  so  cariied 
away,  and  in  which  suit  the  said  New  Jersey  Zinc  Com- 
pany will  have  an  opportunity  to  set  up  and  establish  its 
title  to  said  ore,  if  any  it  has,  but  your  Orator  charges  the  20 
truth  to  be  that  the  said  defendant,  the  New  Jersey  Zinc 
Company  has  no  title  whatever  to  said  franklinite  ore,  and 
have  thus  far  mined  and  removed  said  ore  without  riirht 
and  by  an  uidawful  invasion  of  the  rights  of  your  Oratoi". 
And  your  Orator  further  shows  that  notwithstandino- 
the  pendency  of  your  Orator's  said  suit  at  law  against  the 
New  Jersey  Zinc  Company  the  said  New  Jersey  Zinc 
Company  ai-e  making  preparations,  as  youi-  Orator  is  in- 
formed and  charges  the  truth  to  be,  and  intend  shoitlv 
and  befoi'e  the  said  suit  at  law  can  be  tried  and  deter-  qa 
mined  by  the  ordinary  course  of  proceedings  in  this  court, 
to  remove,  carry  away  and  convert  to  their  own  use  the 
large  quantity  of  ore  of  your  Orator  which  has  been 
mined  by  the  New  Jersey  Zinc  Company  in  defiance  of 
your  Orator's  rights  and  against  his  remonstrances  and 
protests  as  aforesaid,  wiiich  now  lies  upon  the  bank,  and 
that  tlie  New  Jersey  Zinc  Company  will  remove  the  said 
ore  and  convert  it  to  its  own  use  uidess  it  shall  be  restrain- 
ed from  so  doing  l)y  tlie  injunction  of  this  Honorable 
Court  ;  and  the  said  New  Jersey  Zinc  Company  also  con-  40 
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tinuu  to  mine  and  accuniulate  llie  frankliiiite  ore  fiom  the 
said  vein  in  and  upon  the  territoi'j  so  leased  to  your  Orator 
as  aforesaid,  and  threaten  and  intend  to  remove  tlie  s.ime 
but  also  are  now  mining  and  I'emoving  frankiinite  ore  in 
laro-e  (jiiantities  from  that  part  of  said  \ein  inchuled  in 
your  Orator's  second  leaiso  from  said  James  L.  Curtis  and 
liave  within  the  present  month  of  IMay  1ST9  erected  a 
hoisting  engine  on  said  tei'i"itoi-y  and  have  three  openings 
thereon   and   are  making   pi'epaiations   to   lemove   the  oi'c 

10  with  great  ra})idity  and  convert  it  to  their  own  use,  and 
notwithstanding  all  your  Orator's  I'emonstrances  intend  to 
continue  sue!)  operations  in  defiance  of  your  Oratoi-'s  riglits. 
And  your  Orator  further  shows  tliat  Ik;  has  no  means  of 
knowing  the  quantity  of  ore  which  has  been  now  mined  by 
the  New  Jersey  Zinc  Company  fi-om  your  Orator's  vein  and 
not  yet  removed, except  l)y  estimating  by  the  eye  the  quantity 
thereof  from  the  size  of  the  heap  accumulated  on  the 
•'■round  ;  nor  will  your  Orator  have  any  means  of  kuowiuii" 
or  determining  the  quantity  or  quality  of  the  oie  which  will 

20  he  mined  and  removed  by  the  said  New  Jersey  Zinc  Com- 
pany from  your  Orator's  said  vein  if  they  shall  be  peimit- 
ted  to  continue  their  mining  operations  thereon,  and  it  will 
also  be  impossible  for  your  Orator  to  ascertain  or  establish 
.the  damages  sustained  by  him  by  the  unlawful  acts  and 
doings  of  the  said  New  Jersey  Zinc  Company. 

And  your  Orator  further  shows  unto  your  Ilonoi's  that 
the  said  frankiinite  ore  of  your  Orator  which  has  been  so 
mined  and  removed  and  which  is  being  so  mined  and  about 
to  be  removed  by  the  said  New  Jersey  Zinc  Company  is  of 

30 -great  value  and  constitutes  the  only  right  and  interest 
which  vour  Orator  has  in  the  said  premises,  and  that  the 
said  New  Jersey  Zinc  Company  by  digging  and  taking 
away  the  said  ore  as  aforesaid  are  destroying  the  valuable 
estate  of  your  Orator,  and  if  permitted  to  continue  to  take 
away  the  same  your  Orator  will  be  entirely  deprived  of  the 
said  ore  and  of  his  whole  estate  and  right  in  said  premises 
and  that  the  said  defendant  the  New  Jersey  Zinc  Company 
-will  by  so  doing  cause  an  irrejiarabie  injui'y  and  damage  to 
your  Orator  and  render  his  aforesaid  leases  of  no    value   to 

40   bim  whatever. 
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xViid  jour  Orator  further  sliows  unto  your  Honors  tluit 
if  the  said  tlie  New  Jersey  Zinc  Company  be  permitted  to 
continue  to  mine  and  remove  the  said  ore,  the  liability 
wiiich  it  will  incur  thereby  to  3'our  Orator,  if  your  Orator 
should  be  able  successfully  to  establish  the  amount  thereof, 
would  be  very  large  and  as  your  Orator  charges  and  be- 
lieves quite  beyond  the  ability  of  the  said  New  Jersey  Zinc 
Company  to  respond  to  your  Orator  therefor. 

And  your  Orator  further  shows  that  he  has  been  inform- 
ed and  believes  and  charges  the  truth  to  be  that  on  or 
about  the  fourteenth  day  of  November,  in  the  year  eighteen 
hundred  and  seventy-four,  the  said  New  Jersey  Zinc  Com- 
pany executed  an  indenture  of  mortgage  unto  Edward 
Baker,  Rufus  R.  Graves,  David  A.  Hayes,  William  Watson, 
William  IJ.  Guion,  Rowland  Redmond,  Arthur  B.  Graves 
William  A.  Clarke  and  William  Wiglitwriglit,  Jr.,  whereby 
the  said  company  did  mortgage  and  convey  to  the  parties 
above  named,  four  lots  of  ground  in  the  City  of  Newark, 
comprising  all  the  real  estate  of  the  said  New  Jersey  Zinc 
Company,  in  the  City  of  Newark,  including  their  works 
for  the  manufacture  of  zinc  and  paint,  to  secure  the 
payment  of  the  sum  of  three  hundred  and  seventy-five 
tiiousand  dollars ;  which  mortgage  was  duly  recorded  on 
the  sixteenth  day  of  November,  eighteen  hundred  and  sev- 
enty-four, in  the  Register's  Office  of  tlie  County  of  Essex, 
in  Book  V.  6  of  Mortgages,  page  157,  and  still  remains  un- 
cancelled of  record,  and  as  far  as  your  Orator  knows  and 
believes,  wholly  unpaid. 

And  your  Orator  further  shows  that  about  the  same 
time  the  said  New  Jeisey  Zinc  Company  executed  oa 
another  mortii'aije  to  the  same  mortw'aii'et^s  above  men- 
tioned  to  secure  the  payment  of  the  further  sum  of  three 
hundred  and  seventy-five  thousand  dollai-s  on  all  the  lands, 
mines  and  mineral  rights  of  the  said  New  Jersey  Zinc  Com- 
pany, in  the  County  of  Sussex  and  State  of  New  Jersey, 
which  said  mortgage  was  duly  recorded  in  the  Clerk's 
O.Hceof  the  County  of  Sussex,  and  still  remain  uncancelled 
of  record,  and  as  far  as  your  Oi'ator  knows  and  believes 
entirely  unsatisfied  and  unpai<l.  Which  said  two  mort- 
gages cover  and  include,  as  your  Orator  is  infoi'ined,  all  the-  ^q 
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real  estate  of  any  nature  and  kind   owned   hy   tlie  said   tlie 
New  Jersey  Zinc  Company. 

And  )'onr  Orator  further  sliows  unto  youv  Honors  that 
on  or  about  the  twenty-sixth  day  of  February  in  the  year 
eighteen  hundred  and  seventy-seven,  a  deciee  was  entei'ed 
in  this  Court  in  a  certain  cause  depending  tlierein  between 
Moses  Tayh)r  coni])hiiii:int  and  tlie  said  New  Jersey  Zinc 
Company  defendant,  by  which  it  was  decreed  that  the  said 
Moses  Taylor  w'as  and    had    been  since  the  twenty-seventh 

J  (J  day  of  May,  eighteen  liundred  and  sixty-seven,  seized  of, 
and  entitled  to  all  the  ore  usually  known  aJid  desionated 
as  fraid^linite,  and  other  ores,  found  <>r  to  be  found  upon 
that  part  of  the  tract  hereinbefore  descrilied  as  JMine  Hill, 
lying'  south  of  the  dividing  line  heiiibefore  mentioned, 
and  that  under  the  operation  of  the  said  decree  the  said 
Moses  Tayloi"  obtained  and  now  retains  the  possession  of 
the  largest  and  most  valuable  mine  which  had  theretofore 
been  worked  and  mined  by  the  said  New  Jersey  ZincCom- 
pau}',  and   that    also    an    account  was  thereby  directed  to 

20  1)6  taken  of  the  value  of  the  ores  so  mined  and  taken  away 
by  the  said  New  Jersey  Zinc  Compan}'  since  the  twenty, 
seventh  day  of  May,  eighteen  hundred  sixty-seven,  and 
that  the  said  New  Jei-sey  Zinc  Company  weie  bound  to 
account  to  the  said  Moses  Taylor  for  the  value  of  the  oi-es 
thereby  decreed  to  belong  to  the  said  Moses  Taylor  that 
had  been  mined  and  taken  away  by  the  said  New  Jersey 
Zinc  Company,  and  that  such  account  is  now  being  taken 
before  S.  D.  Oliphant,  Esq.,  a  Master  in  this  Court,  and 
that  by  means  of  the  said  decree  and  the  said  account   the 

30  said  Moses  Taylor  expects  to  and  pi'obably  will  recover  a 
lartre  sum  of  nioney  of  the  New  Jersey  Zinc  Company. 
And  your  Orator  further  shows  unto  youi-  Honors  that 
■  on  or  about  the  thirteenth  day  of  Octobei-,  in  the  year 
eio-hteen  hundred  and  seventy-four,  Samuel  Wetheiill  and 
Geori'-e  W.  Gilbert,  Administrators  of  Ciiarles  J.  Gilbei't, 
deceased,  recovered  a  judgment  in  this  Coui't  against  the 
New  Jersey  Zinc  ('ompany  for  about  the  sum  of  forty -seven 
thousand  three  hundred  and  two  dollai's  and  (deven  cents^ 
which  judgment  still    remains   uncancelled    of   record,  and 

40  'SO  far  as  your  Orator  knows  and  believes  entirely  unsatislied 
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and  unpaid. 

And  3'oni'  Orator  farther  shows  unto  your  Honors  that 
on  the  same  day  and  year  last  aforesaid,  the  said  Samuel 
Wetherili  and  Geori^e  W.  Gilbert  as  Adininistratoi'S  of 
Charles  J.  Gilbert,  deceased,  and  Martha  M.  Jones  as  Ad- 
ministratrix of  Samuel  T.  Jones,  deceased,  recovered  an- 
other judi^nient  in  this  Court  against  the  New  Jersey 
Zinc  Company  for  the  sum  of  two  hundred  and  nine  thou- 
sand five  hundred  and  ten  dollars  and  ninety-three  cents, 
which  last  said  judgment  is  still  uncancelled  of  recoi'd  and  <q 
so  far  as  your  Orator  knows  and  believes  is  entirely  unsat- 
isfied and  unpaid.  By  means  of  which  said  several  mort- 
gages and  judgments  the  credit  and  financial  standing  of 
the  said  New  Jersey  Zinc  Company  has  become  greatly 
injured  antl  impaired  and  the  stock  of  the  said  company 
has  become  unsaleable  and  of  no  market  value,  and  your 
Orator  therefore  further  charges  that  if  the  said  company 
shall  be  permitted  to  remove  the  franklinite  ore  of  your 
Orator  which  they  have  already  mined,  and  shall  be  per- 
mitted to  continue  to  mine  and  remove  the  franklinite  ore  on 
of  your  Orator  from  the  pi'emises  so  leased  by  him 
fi'om  the  said  James  L.  Curtis,  the  said  company  will 
never  be  able  to  respond  to  your  Orator  for  the  value 
of  said  ore. 

For  all  which  reasons  among  others  your  Orator  claims 
that  the  case  is  one  for  the  equitable  interposition  of  this 
Court. 

And  your  Orator  well  hoped  that  the  said  the  New 
Jersey  Zinc  Company  would  have  desisted  and  refrained 
from  its  unlawful  conduct  and  doings  and  would  have  3Q 
allowed  your  Orator  to  resume  the  enjoyment  of  his 
rights  as  aforesaid.  But  now  so  it  is  that  the  said  The 
New  JerseN'  Zinc  Company  contriving  and  confederating 
with  divei's  other  persons  uidsuown  to  your  Orator,  whose 
names  when  discovei'cd  your  Orator  pi-ays  may  be  inserted 
hei'ein  with  proper  and  apt  words  to  chai-ge  them  as  parties 
hvireto,  to  injure  and  aggrieve  your  Orator  in  the  premises, 
not  only  refuse  to  comply  with  your  Orator's  i'e(|nest  to 
desist  from  so  inini'inii-  \our  Orator,  but  threaten  and  in- 
tend  not  only  to  remove    and    cari-y    away   and   convert  to  4Q 
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tlieir  own  use  the  large  lunoniit  of  your  Oratoi's  ore  wliicli 
they  have  ah-eadj  mined,  but  also  to  continue  to  mine  and 
remove  the  said  frauklinite  ore  of  your  Oi-ator.  And  for 
justification  thereof  the  said  confederates  pretend  that 
they  have  a  rio-ht  to  the  said  franklinite  ore  under  and  bv 
virtue  of  the  said  deed  from  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  hereinbefoi'C  set 
forth,  whereas  your  Orator  chai'ges  that  sncli  claim  and 
pretence    is    wholly    unfounded   and   untrue   and    that  tlie 

iy  territory  described  in  said  deed  does  not  cover  or  include 
any  ]iart  of  the  fi-anklinite  vein  so  leased  to  youi-  Orator 
by^  said  James  L.  Curtis,  surviving  trustee  as  aforesaid. 

And  at  other  times  the  said  confederates  pretend  that 
because  of  an  admixture  of  the  silicate  of  zir.c  in  the  said 
franklinite  ore,  the  said  ore  is  a  zinc  ore  and  not  franklin- 
ite oi'e  and  that  as  a  zinc  ore  it  belongs  to  the  said  New 
Jersey  Zinc  Company.  But  j'our  Orator  charges  theti-uth 
to  be  that  although  there  is  in  the  said  franklinite  a  vai'i- 
able  admixture  of  the  silicate  of  zinc  (a  mineral  known  as 

2Q  willemite)  yet  the  fi-anklinite  is  the  iarely  predominating 
mineral  in  said  ore  and  the  said  ore  was  before  and  on  the 
tentli  dav  of  March,  eighteen  hundred  and  fortv-eiwht,  and 
from  that  time  hitherto  well  known  and  understood  to  be 
franklinite  ore  and  was  so  usually  known  and  designated, 
and  by  that  name  was  conveyed  and  described  in  the  sev- 
eral deeds  and  conveyances  for  miiies  and  minerals  on  Mine 
Hill,  although  it  was  dui-inw  all  said  time  well  known  that 
the  said  oi-e  contained  more  or  less  silicate  of  zinc  in  ad- 
mixture   therewith,   and  your   Orator  chai'ges  the  truth  to 

30  be  that  in  none  of  the  ore  so  mined  by  the  defendant  on 
the  said  franklinite  vein  is  there  any  other  form  or  com- 
pound of  zinc  than  the  franklinite  and  the  silicate  of  zinc^ 
and  that  there  never  was  any  franklinite  ore  found  on 
Mine  Hill  that  did  not  contain  mixeil  in  the  mast^  thereof 
some  silicate  of  zinc. 

All  which  actings  and  doings  of  the  said  defendant  and 
its  confederates  are  contrary  to  equity  and  good  conscience 
and  tend  to  the  manifest  wrong,  injury  and  oppression  of 
your  Orator,  and  to  the  total  destruction  of  his  estate. 

40        In  tender  consideration  whereof  and  forasmuch  as  your 
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Orator  lias  no  efi'cctiuil  remedy  at  law  and  can  only  in  this 
Court  obtain  an  injunction  against  the  said  The  New  Jer- 
sey Zinc  Company  and  its  servants,  agents,  miners  and 
laborers,  to  restrain  them  from  continuing  their  unlawful 
actings  and  doings.  To  the  end  therefore  that  the  said 
The  New  Jersey  Zinc  Company  may  according  to  law 
full,  true,  direct  and  perfect  answer  make  to  all  and  singular 
the  premises  hereinbefore  set  forth  as  fully  and  particu- 
larly as  if  the  same  were  here  again  repeated  and  the  said 
defendant  particularly  interrogated  thereto.  And  that  iq 
the  said  defendant  may  particularly  set  forth  and  discover 
how  many  tons  of  ore  so  mined  by  it  on  the  said  westerly 
vein  have  been  removed  and  carried  away  by  the  said  de- 
fendant before  the  Hrst  day  of  May,  eighteen  hundred  and 
seventy-nine,  which  was  the  day  on  which  your  Orator 
commenced  his  suit  at  law  in  this  Court  against  said  de- 
fendant. 

And  that  the  said  The  New  Jersey  Zinc  Company,  its 
agents,  laborers,  officers,  workmen  and  servants,  may  be 
perpetually  enjoined  and  restrained  fi-om  cari'ying  away  on 
or  using  any  of  the  franklinite  ore  so  mined  by  it  on  the 
said  westerly  vein  on  Mine  Hill,  described  in  your  Oi-ator's 
said,  leases  as  aforesaid  since  the  execution  of  your 
Orator's  said  leases  respectively  and  also  from  digging 
or  raising  any  more  of  said  franklinite  ore,  and  from 
iiindering,  preventing  or  interfering  with  your  Orator  in 
mining  franklinite  ore  on  said  vein  or  exercising  liis  rights 
under  said  leases. 

And  that  your  Orator  may   have  sucli    further  and  other 
relief  in  the  })remises  as  the  nature  of  the  case  may  lequire   oa 
and  as  shall  be  agree.ible  to  equity  and  good  conscience. 

May  it  please  your  Ilonois,  the  premises  considered,  to 
grant  unto  your  Orator  not  only  a  writ  of  injunction  to  be 
directed  to  the  said  The  New  Jersey  Zinc  Companv  and 
their  agents,  laborers,  officers,  workmen  and  servants  en- 
joining and  restraining  them  and  each  and  every  of  them 
from  carrying  away  or  using  any  of  the  franklinite  ore  so 
mined  by  them  on  the  said  westei'ly  vein  on  Mine  Hill 
since  the  execution  of  your  Orator's  said  leases  respect- 
ively and  also  from   digging  or  mining  any   more  of  said    j.a 
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i'niukliiiite  ore,  and  I'loiii  liimlerini;-  or  ])i'evuiiting'  or  in- 
terfering with  3-oui-  Orator  in  mining  franklinite  ore  t>n 
said  vein,  or  in  exercising  his  I'ights  under  said  leases,  hut 
also  a  writ  of  snbpojna  to  be  directed  to  the  said  The  New 
Jersey  Zinc  Company  commanding  it  to  appear  before 
yonr  Honors  in  tliis  Court  to  answer  the  })remises  and 
stand  to,  abidi;  and  perform  such  deci'ee  fis  to  your  Honors 
shall  seem  meet  and  as  shall  be  agreeable  to  equity  and 
good  conscience. 
f  A       iVnd  your  Orator  as  in  dutv  bound  will  ever  prav,  tl'C. 

McCARTER  &  KEEN, 

Sols,  and  of  Counsel  for  Comp't. 
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United  States  of  America, 

ss. 

District  of  New  Jersey. 


Charles  AV.  Trotter,  the  complainant  in  the  above  and 
annexed  bill  being  duly  sworn,  on  his  oath  says  that 
he  has  read  the  foregoing  bill  of  complaint,  and  that 
the  nuitters  and  things  tlierein  contained  so  far  as  they 
relate  to  his  own  acts  are  true,  and  so  far  as  they  relate  to 
the  acts  of  others,  he  believes  them  to  be  true.  And  this 
deponent  says  that  lie  has  been  for  twenty-five  years 
familiar  with  the  ores  and  minerals  on  the  locality  known 
as  Mine  Hill,  in  Sussex  County,  in  said  State  of  New  Jer- 
sey, and  that  he    knows    the  great  westerly  vein    on    said 

30  Hill  described  in  the  leases  executed  by  said  James  L. 
Curtis  as  sole  surviving  trustee  of  the  Franklinite  Mining 
Company  to  the  deponent  to  be  a  vein  of  franklinite  as 
described  in  said  bill  ;  that  he  has  received  from  James  L. 
Curtis,  trustee  as  aforesaid  the  two  leases  as  set  forth  in 
said  bill,  and  that  soon  after  he  obtained  the  fii'st  lease  he 
took  possession  of  said  vein  of  ore  and  commenced  and 
continued  mining  operations  therein,  mining,  rjiising  and 
removing  franklinite  ore  therefrom,  and  has  ever  since 
continued    so   to  do,  and    he   knows  the  statements  of  said 

40    bill  in  regard  to  entries  by  the    niinei-s  and   laborers  of  the 
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iNew  Jersey  Zinc  Couipany  on  said  vein  within  the  limits 
of  this  deponent's  first  lease  and  their  removal  therefrom 
of  a  large  quantity  of  franklinite  ore  to  be  true,  and  that 
he  has  commenced  a  suit  in  action  of  trespass  against  the 
New  Jersey  Zinc  Company  as  stated  in  said  bdl  to  recover 
tlie  value  thereof;  and  tliis  deponent  further  says  that  in 
addition  tcj  what  has  been  so  removed  by  the  said  New 
Jersey  Zinc  Company,  the  miners,  agents  and  servants  of 
said  company  have  also,  notwithstanding  the  repeated  pi'O- 
tests  and  remonstrances  of  tliis  deponent  and  his  agents,  <q 
continued  to  mine  franklinite  ore  on  said  vein  within  the 
limits  of  deponent's  lii'st  lease  and  have  accumulated  a 
very  large  quantit}'  thereof,  containing  as  near  as  this 
deponent  can  estimate,  at  least  2,6(>0  tons,  and  he  is  in- 
formed that  the  said  New  Jersey  Zinc  Company  are  mak- 
ing preparations  and  intend  to  remove  said  ore  to  their 
works  at  Newark. 

That  said  oi"e  is  franklinite  ore,  that  it  contains  the 
mineral  franklinite,  wdiich  is  the  predominating  mineral 
therein,  mixed  with  some  silicate  of  zinc,  and  some  cal-  on 
cite,  but  so  far  as  deponent  has  been  able  to  discover  it 
contains  no  other  ores  or  minerals  in  an}"  material  or 
workable  quantity,  and  no  red  oxide  of  zinc.  And  deponent 
further  says  that  shortly  after  the  New  Jersey  Zinc  Com- 
pany entered  upon  the  said  vein  so  leased  to  deponent  and 
commenced  to  mine  and  carry  away  his  ore,  he  called  upon 
Edward  Baker,  the  President  of  said  comjiany,  and  asked 
him  l»y  what  title  or  authority'  he  was  mining  said  ore,  but 
the  said  Edward  Baker  refused  to  show  or  inform  said  de- 
ponent by  what  authority  (»r  title  he  claimed  said  ore,  but  on 
told  this  deponent  that  the  ore  belonged  to  said  company, 
and  that  they  had  iial  it  surveyed  and  tliis  deponent  might 
do  the  same  thing,  or  words  to  that  effect.  And  deponent 
sa\'s  that  the  ore  does  not  belong  to  the  said  New  Jersey 
Zinc  Company,  but  belongs  to  this  deponent,  and  this  de- 
ponent has  no  means  of  ascertaining  with  any  certainty  or 
accuracy  the  amount  or  value  of  the  ore  so  mined  on  his 
vein  by  the  said  New  Jerse}'  Zinc  Companv,  and  he  veril}' 
believes  that  if  said  company  be  permitted  to  remove  and 
cany  off  said  ore,  or  to  continue  its  mining  operations  on  4Q 
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this  deponent's  ore,  he  will  he  uniihle  to  recover  coinj)en- 
sation  therefor  because  of  the  incuniljered  condition  of  all 
the  Zinc  Company's  property  and  their  financial  embarrass- 
ments, which  render  them  unable  to  respond  in  damages 
to  this  deponent  in  so  large  a  sum  as  will  represent  the 
value  of  deponent's  ore. 

CIIAS.  W.  TROTTEK. 

Sworn  and  subscribed  this  17th  day  of 
May,  A.  D.,  1870,  before  me. 

Wm.  Vanderpool, 

United  States  Commissioner. 


20 


Unitkd  State  of  America,  ) 

District  of  New  Jersey.         ( 


Daniel  P.  Mapes  being  duly  sworn  on  his  oath  says  that 
he  is  a  mining  engineei',  and  is  and  for  the  past  five  years 
has  been  employed  by  (/liarles  AV.  Trotter  in  his  mining 
operations  in  Sussex  County^,  New  Jersey,  that  tiie  annexed 
bill  of  complaint  has  been  read  to  deponent  and  that  its 
statements  are  true  so  far  as  they  relate  to  the  acts  of  this 
deponent.  And  deponent  says  that  shortly  after  the  said 
Charles  W.  Trotter  obtained  !iis  first  lease  of  franklinite 
from  James  L.  Curtis  set  forth  in  said  l)ill,  for  five  hundred 
feet  north  of  the  dividing  line  on  said  hill,  this  deponent 
for  said  Trotter  commenced  to  mine  franklinite  ore  within 
the  said  five  hundred  feet,  on  the  westei'ly   vein   of   fraid<- 

3Q  linite  ;  tliat  at  that  time  no  otliei'  person  was  mining  or  re- 
moving oi'e  on  said  territory  ;  and  this  deponent  lias  mined 
for  said  Charles  W.  Trotter  a  large  quantity,  about  three 
thousand  five  hundi'cd  tons  of  franklinite  ore,  that  about 
the  fourth  day  of  December  last  the  New  Jersey  Zinc 
Company,  under  the  direction  of  John  George,  the 
minin<'"  superintendent  of  said  company,  commenced  to 
mine  within  the  said  five  hundred  feet  and  on  the  said 
franklinite  vein,  and  dug  and  carried  away  about  one  hun- 
dred tons  of  said   franklinite  ore   and   converted  it  to  their 

40   own  use,  and  have  also  mined  and  accumulated  at  the  same 
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place  iibout  two  thousand  six  hundred  tons  of  the  same 
frunklinite  ore  which  they  have  not  yet  removed  but 
wdiich  as  this  deponent  learns  from  the  persons  em- 
ployed by  said  New  Jersey  Zinc  Companj',  they  intend 
to  remove  and  carry  away,  and  deponent  has  also  heard 
that  the  agents  of  said  Zinc  Company  tlireaten  and  in- 
tend to  carry  away  the  franklinite  ore  mined  by  this 
deponent  for  said  Charles  W.  Trotter,  a  large  quantity  of 
which  remains  on  the  l)aiik  not  yet  having  been  removed. 
And  deponent  further  says  that  the  said  New  Jersey  jq 
Zinc  Company  are  also  mining  and  removing  fraidvlinite 
ore  fiom  that  part  of  said  westerly  vein  which  is  leased 
to  said  Chai-les  W.  Trotter  by  James  L.  Curtis  by  the 
second  lease  set  out  in  said  bill  of  complaint;  that  within 
the  present  month  of  May,-  said  New  Jersey  Zinc  Com. 
pany  have  erected  a  lioisting  engine  on  the  hist  said  piem- 
ises  at  a  place  where  they  ai'e  now  mining  thei'con  and 
are  actually  removing  and  carrying  away  franklinite  ore 
from  said  vein  south  of  the  Hamburg  road,  and  aie  mak- 
ing preparations  to  remove  ore  with  great  raj)idity,  and  20 
have  now  four  openings  on  said  vein  between  said  dividing 
line  mentioned  in  said  bill  and  the  Hamburg  road  ;  that  the 
ore  they  are  so  mining  is  the  franklinite  ore  consisting 
principally  of  franklinite,  silicate  of  zinc  and  limestone  or 
calcite  and  containing  no  wt)rkable  or  appreciable  admix- 
ture of  red  oxide  of  zinc  or  other  ores  or  minei'als  contain- 
ing ores,  and  that  the  franklinite  is  the  predominating  min- 
eral in  said  oi'e. 

And  deponent  says  that  verv  soon  after  the  accents  of 
the  New  Jersey  Zinc  Comj^any  commenced  to  mine  frank-  3Q 
Unite  ore  on  the  premises  included  in  ]\[r.  Ti'otter's  first 
lease  this  deponent  went  to  John  George  who  is  the  min- 
ing superintendent  of  said  Zinc  Company  and  t)n  behalf  of 
the  complainant,  Mr.  Trotter  forbid  him  and  his  miners 
from  mining  oi'  removing  the  said  franklinite  ore,  and  said 
George  replied  to  this  deponent  that  they  were  mining 
within  their  own  lines  and  knew  what  thev  were  about  or 
words  to  that  effect. 

And  this  deponent  further  says  that  having  learned  that 
the  said  Zinc  Compau}^  claimed  to  own  franklinite  on  saitl    ^q 
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vein  by  virtue  of  a  deed  set  fortli  in  the  annexed  bill  made 
to  said  company  by  the  Sussex  Zinc  and  Copjjer  Mining 
and  Manufacturing  Company,  has,  being  himself  a  com- 
petent surveyor  made  a  careful  survey  of  the  lines  describ- 
ed in  said  deed  and  he  says  that  said  deed  does  not  include 
in  its  boundaries  any  part  of  the  said  westerly  vein  of  fraiik- 
linite  which  the  said  Zinc  Company's  miners  are  mining  on 
said  vein. 

Subscribed  and  sworn   to  before  I         -r^  rn   -ivr 

Tvr       1-7    iona  I        Daniel  1 .  Mapes. 

10        me  May  17,  lo<9.  \ 

Wm.   Yanderpool, 

United  States  Commissioner. 


United  States  of  America, 

y  ss 
District  of  New  Jersey. 


diaries  I).  Hennion,  being  duly  sworn  on  his  oath  saith 
that  he  did  on  the  fifteenth  day  of  May,  instant,  examine 
^^  the  record  of  mortgages  in  the  Register's  Office  of  the 
County  of  Essex,  in  said  District  of  New  Jersey,  and  that 
he  found  therein  recorded  in  Book  V.  C,  of  Mortgages  on 
page  157,  a  cei'tain  mortgage  given  by  the  New  Jersey 
Zinc  Company  to  Edward  Baker,  Kufus  II.  Graves,  David 
A.  Hayes,  William  Watson,  William  II.  Giiion,  Kowland 
Redmond,  Arthur  B.  Graves,  William  M.  Clarke,  and  VVil. 
liam  Wightwright,  Jr.,  bearing  date  November  14,  1874, 
and  recorded  on  the  16th  of  November  1874,  to  secure  the 
payment  of  $375,000,  on  four  lots  of  ground  in  the  City  of 
Newark,  and  that  the  said  moi'tgage  still  remains  uncancel- 
ed of  record. 

Subscribed  ^^^J  ^^'-''^^  before  |       ^  ^    Henniox. 

me,  May  15th,  A.  D.,  18 < 9.     f 

J.  Whitehead, 

II.  S.   Commissioner. 

I,  S.  D.  Oliphant,  Clerk    of    the   United    States    Circuit 
40   Court  in  and  for  the  District  of  New  Jersey.     Third  Cii- 
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cuit,  do  hei-ebv  certify  that  I  have  exaiuiued  the  records  of 
said  Court  and  find  therein  a  final  decree  entered  October 
13,  1874:,  airainst  The  New  Jersey  Zinc  Company  ads. 
Samuel  Wetherill  and  als.  for  $2Ul,860.95  as  profits  and 
$4,619.98  as  costs,  and  also  another  final  decree  entered 
October  13,  1871,  in  anuther  suit,  to  wit;  Samuel 
Wetherill  and  als.  vs.  The  New  Jersey  Zinc  Company 
for  $15,418.91  as  prutits  and  $1,883.20  ^as  costs,  are  still 
unsatisfied  of  record. 

In    witness    whereof    I   have  hereunto  set  my  hand,    10 
[l.  s.]        and   the   seal   of  the  said  Court,  this  twelfth  day 
of  May,  A.  I)..  1879. 

S.  I).  OLIPllANT. 

(Jlerli. 


State    of    New    Jersey, 


Sussex  County.         T  ^^'^  20 
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I,  Geort^e  H.  N"elden,  Clerk  of  the  County  of  Sussex, 
in  said  State  of  New  Jersey,  do  hereby  certif}'  that  I  have 
examined  the  record  of  inortejao^es  kept  in  my  office  and 
that  I  find  therein  recorded  in  Book  N.  2,  of  Mortgatres, 
page  511,  a  mortgage  executed  by  the  New  Jersey  Zinc 
Company  to  Edward  Baker,  Rufus  R.  Graves,  David  A. 
Hayes,  William  Watson,  William  II.  Guyon,  Rowland 
Redmond,  Arthur  B.  Graves,  William  M.  Clark  and 
William  Wightwright,  Jr.,  bearing  date  November  11th, 
1871,  to  secure  the  payment  of  $375,000  on  twelve  tracts 
of  land  in  said  County  of  Sussex  with  sundry  oi-es  and 
mineral  rights  therein  described,  and  that  the  same  re- 
mains uncancelled  of  record. 

In    witness    whereof  I    have   hereunto  set  my  hand 
[l.  s.]       and  official  seal  this  sixteenth  day  of  ^lay,  A.  D. 
1879. 

GEO.  H.  NELDEN, 

ClerJc.       40 
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UNITED  STATES  CIECUIT  COURT. 


DISTRICT  OF  NEW  JERSEY. 


Between 

Charles  W.  Trotter,     .  /         In  Equity. 

Complai7iant, 

and  f 

The  New  Jersey  Zinc  Company,       \  On  Bill,  (&c. 

Defendant.  I 


To  The  New  Jersey  Zinc  Company, 

Defendant. 


Take  notice  that  a  bill  in  equity  has  been  filed  in  behalf 
of  Charles  W.  TiH)ttei-,  complainant,  against  you  in  the 
above  stated  Court,  a  copy  wliereof  with  the  afiidavits 
thereto  annexed  is  herewith  served  on  you. 

And  further  that  on  Monday,  the  second  day  of  June 
next,  at  ten  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
30  counsel  can  be  heard  thereon,  at  the  United  States  Court 
House,  in  Trenton,  we  shall  apply  to  the  said  Court  for  an 
order  that  an  injunction  do  issue  according  to  the  prayer 
of  said  bill  and  we  will  read  on  said  motion  the  said  bill 
and  the  affidavits  and  documents  thereto  annexed. 

Yours  Respectfully. 

McCARTER&KEEN, 

Sols,  of  ConnseJ  with  Corrvplainant. 

,40       Newark,  May  22d,  1879. 
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UNITED  STATES  CIRCUIT  COURT. 

DISTRICT  OF  NEW  JERSEY 


Between 

Charles  W.  Trotter,  #  10 

CumplaiTiant, 


On  Bill,  &c. 


and 
The  New  Jersey  Zinc  Company, 

Defendant. 


Aw  Appearance  is  hereby  entered  in  the  above  cause  in 
behalf  of  the  above   named  defendants,    Tlie   New   Jersey  ^^ 
Zinc  Company,  May  22d,  1879. 

B.  Williamson, 

Sol.  of  Defendant. 


CIRCUIT  OF  THE  UNITED  STATES. 
third  circuit  and  district  of  new  jersey. 
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Between 

Charles  W.  Trotter, 


f  On  Bill,  &c. 
Complainant, 

and  ,     . 

Answer, 


The  New  Jersey  Zinc  Company, 

Defendant. 
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The  answer  of  the  New  Jersey  Zinc  Company,  Defend- 
ant, to  the  bill  of  complaint  of  Charles  W.  Trotter,  Com- 
plainant. 

This  defendant  now  and  at  all  times  hereinafter  saving 
and  reserving  to  itself  all  manner  of  benefit  and  advan- 
tage of  exception  to  the  many  errors  and  insufficiencies 
in  said  bill  of  complaint  coiitained  for  ansM'er  thereunto 
or  unto  so  much  and  such  pai'ts  thereof  as  this  defendant 
is  advised  by  its  counsel  it  is  necessary  for   it  to  make  an- 

jQ  swer  unto,  says: 

1.  This  defendant  has  no  knowledge  that  on  or  about 
the  sixth  day  of  March,  eighteen  hundred  and  seventy- 
seven,  James  L.  Curtis,  as  sole  surviving  Trustee  of  the 
Franklinite  Mining  Company,  was  seized  or  possessed 
of  the  franklinite  upon  Mine  Mill,  which  lies  north  of  tlie 
line  described  in  the  deed  from  James  L.  Curties  and 
Daniel  II.  Curtis,  Trustees,  to  the  Franklinite  Mining 
Company;  but,  on  the  conti'ai-y,  this  defendant  has  been 
informed  and  believes   and  so  charges  the   truth    to  be  that 

20  the  said  James  L.  Curtis  was  not  seized  of  the  said  frank- 
linite ore  on  the  sixth  day  of  March,  eighteen  hundred  and 
seventy-seven,  or  at  any  other  time,  as  surviving  Trustee  of 
the  Franklinite  Mining  Company,  or  in  any  other  right, 
and  this  defendant  leaves  the  said  complainant  to  make 
such  proof  tiiereof  as  he  may  be  able,  or  as  may  be  advised 
it  may  be  necessary  to  make.  This  defendant  has  no 
knowledge,  except  as  informed  by  said  bill  of  complaint, 
and  from  having  heard  it  spoken  of  otherwise  of  a  deed 
from  James  L.  Curtis  and  Daniel  II.  Curtis,  Trustees  of  the 

3y  Franklinite  Mining  Company,  to  the  New  Jersey  Frank- 
linite Company,  dated  February  twenty-sixth,  eighteen 
hundred  and  fifty-three,  and  neither  admits  nor  denies  the 
same,  but  leaves  the  complainant  to  make  such  proof 
thereof  as  he  may  i)e  able,  or  as  he  may  be  required  to 
make  by  the  rales  and  practices  of  this  Honorable  Court_ 
This  defendant  recently,  in  May,  1879,  since  the  filing  of 
the  bill  in  this  cause,  caused  a  line  to  be  surveyed  and 
located  upon  the  ground,  such  as  is  mentioned  in  the  said 
bill  of  complaint,  beginning  at  a  point  in  the  highway  lead- 

40    ing  from   the  Franklin   Furnace   to  Hamburg,  being  the 
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northwest  corner  of  land  lately  belonging  to  the  heirs  of 
Noah  Hammond,  deceased,  and  i-unning  due  east,  as  indi- 
cated by  the  magnetic  needle,  April  seventli,  eighteen  hun- 
dred and  tifty-three,  making  due  allowance  for  the  varia- 
tion of  the  needle  since  that  time,  and  runnino:  across  a  hi<ih 
rock  on  the  Aline  Ridge,  the  location  of  which  line  npon 
the  land  is  well  known  and  understood. 

2.  This  defendant  admits  that  the  fiaidvlinite  found  on 
the  part  of  said  premises  known  as  Mine   Hill,  lying  north 

of  the  afoi'esaid  due  east  and  west  line,  was  and  is  in 
found  in  a  vein  or  deposit  running  northei'ly  from  the  said 
due  east  and  west  line  about  eleven  hundred  feet  more  or 
less  to  the  old  liand)urg  road,  which  vein  is  at  this  time 
known  as  the  westei'ly  vein  of  Mine  Hill,  but  which  up  to 
some  lime  in  the  year  eighteen  hundred  and  forty-nine  was 
the  only  vein  known  to  exist  in  that  locality,  and  that  vein 
which  is  now  known  as  the  easterly  vein  was  discovered 
since  that  time.  And  this  defendant  denies  that  the  ore 
referi-ed  to  in  said  bill  as  the  westerly  vein  was  on 
the  tenth  day  of  March,  eighteen  hundred  and  forty-eight,  oq 
and  from  that  time  until  the  first  of  January,  eighteen  hun- 
dred and  sixty-three,  usually  known  ant)  designated  by  the 
name  of  franklinite. 

3.  This  defendant  has  no  knowledge,  save  as  it  is  in. 
formed  by  said  bill  of  complaint,  of  the  lease  fi-om  said 
James  L.  Curtis,  sole  surviving  Trustee  of  the  Fi-ankiinite 
Mining  Company,  to  the  said  complainants,  as  is  stated  in 
said  bill  of  complaint,  uoi-  whether  any  such  corporation 
or  company  as  the  Fraidvlinite  Mining  Company  ever  had  any 
legal  existence,  or  whethei'  the  said  James  L.  Curtis  was  or  qq 
is  trustee  or  sui'viving  trustee  of  the  same,  and  this  defend- 
ant leaves  the  said  complainant  to  make  such  |)ioof  thereof 

as  he  may  be  able,  or  as  he  may  be  required  to  make  by  the 
rules  and  practice  of  this  Honorable  Court. 

This  defendant,  however,  charges  the  truth  to  be  that  if 
any  such  lease  was  gi\-eii,  made  (;r  executed  by  the  said 
James  L.  Curtis  to  the  said  complainant,  it  conveved  no 
right,  title  or  interest  in  the  said  fraidvlinite,  or  othei-  oi'es 
therein  mentioned,  whatever. 

4:.  This  defendant  has  no  knowledge  except  as  informed    ^q 
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by  the  said  bill  of  complaint,  that  said  alleged  lease  from 
James  L.  Curtis  to  the  said  complainant,  was  duly  acknowl- 
edged and  recorded  as  set  forth  in  said  bill  of  complaint, 
and  it  leaves  the  complainant  to  make  such  proof  theieof 
as  he  ma}'  be  able,  or  as  he  may  be  required  to  make  by  the 
rules  and  practice  of  this  Honorable  Court. 

5.  This  defendant  is  informed  and  believes  that  some- 
time in  the  spring  of  the  year  eighteen  hundred  and 
seventy-seven,  the  said  complainant    by    himself    and  his 

10  'Agents  did  enter  upon  some  pai't  of  the  said  premises 
described  in  said  bill  of  complaint,  and  commenced  min- 
ing and  removing  ore  therefrom,  and  has  from  time  to  time 
since  that  day  been  mining  and  I'emoving  ore,  but  this 
defendant  expressly  charges  the  truth  to  be  that  no  entry 
was  made  by  said  complainant,  upon  nor  was  any  oi'e 
taken  by  him  from  that  part  of  Mine  IJill  claimed  and 
owned  by  this  defendant,  and  which  is  heieinafter  pai-ticu- 
larlv  described,  nor  has  the  said  complainant,  by  himself  or 
his  agents,  at  any  time  entered  upon   or  mined  or  removed 

'20  ^'^y  ^^''^  from  the  premises  claimed  and  owned  by  this 
defendant,  and  hereinafter  particularly  descrilied. 

6.  This  defendant  has  no  knowledge  or  infornmtion, 
save  as  it  is  informed  by  said  bill  of  complaint,  of  the  ex. 
ecution,  acknowledgment  or  delivery  by  the  said  James  L. 
Curtis  to  the  said  complainant  of  the  indenture  of  lense 
mentioned  in  said  bill  of  complaint,  bearing  date  the  tenth 
day  of  April,  eighteen  hundred  and  seventy-nine,  and  this 
defendant  leaves  the  complainant  to  make  such  proof 
thereof   as  he   may  be   able,  or   as   he   may  be   lequired    to 

30  make  by  the  rules  and  practice  of  this  Honorable  Court, 
This  defendant,  however,  is  informed  and  believes  and  so 
expressly  charges  the  truth  to  be,  that  the  said  James  L. 
Curtis  was  not  at  the  date  of  said  hist  mentioned  lease,  or 
at  any  other  time,  the  owner  of  the  fi'anklinite,  or  any 
other  ores  existing  and  being  in  or  upon  the  premises 
mentioned  and  described  in  the  last  mentioned  lease,  and 
that  if  he  made  any  such  conveyance  as  is  mentioned  in 
said  bill  of  complaint,  it  is  without  authority  and  conveyed 
no  title  or  interest  whatever,  to  the  said  complainant. 

40        7.  This     defendant    denies   that   by   virtue  of  the    two 
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indentures  of  lease  set  foi'tli  in  said  bill  of  complaint,  and 
hereinbefore  referred  to,  the  said  complainant  became 
entitled  to  all  the  fiuiddinite  oi-e  found  or  to  be  found  in 
the  westerly  vein  of  Mine  Hill,  between  the  said  dividing 
line,  which  divides  the  northeily  part  of  said  hill  from  the 
southerly,  and  the  tliimbui'u-  road.  This  defendant  ex- 
pressly cliarires  the  ti-uth  to  ije,  that  the  ownei"  of  all  ore 
found  or  to  be  found  in  the  northerly  part  of  the  westerly 
vein  of  ore  upon  Mine  II  ill,  the  limits  and  boundaries  of 
which  and  this  defendant's  title  thereto  ai'e  hereinafter  iq 
more  particularly  described  and  set  forth. 

8.  This  defendant  expressly  denies  that  on  or  about 
the  foutli  of  Decembei',  ei<^htecn  hundred  and  seventv- 
eight,  oi-  at  any  othei-  time,  this  defendant  by  its  agents, 
servants  or  miners,  made  a  succession  of  forcible  entries 
or  any  forcible  entry  U]>on  that  part  of  the  "  frank'linite 
vein."  so  called  in  the  bill  of  complaint  and  described  in 
the  lease  of  said  complaint  first  mentioned  in  said  l)ill  of 
complaint,  or  dug  or  mined  franklinite,  or  carried  a\ya.y  or 
converted  to  its  own  use  any  franklinite  thereupon  or  oft 
therefroin,  nor  has  this  defendant  at  any  time  mined  or 
I'emoved  any  oi'e  whatever  fi'om  the  premises  embraced 
witliin  the  limits^of  the  first  lease  described  and  set  foith 

in  the  complaiinint's  bill  of  complaint. 

9.  This  defendant  denies  absolutely  that  it  by  its  agents, 
servants,  miners  oi-  woi'kmen,  continued  to  dig,  raise  or 
mine  franklinite  ore,  or  any  other  ore  in  or  upon  the  prem- 
ises described  and  set  forth  in  the  first  lease  mentioned  in 
the  complainant's  bill  of  comi)laiiit,  and  this  defendant  has 
never  mined  or  removed  any  ore  whatever  from  the  prem-  3q 
ises  described  in  said  first  mentioned  lease. 

10.  This  defendant  expressly  and  absolutely  denies  that 
it  in  any  manner,  oi-  at  any  time  invaded,  or  in  anynianner 
interfered  with  or  disturbed  the  possession  of  the  said  com- 
plainant, as  stated  in  said  bill  of  complaint. 

This  defendant  admits  that  some  time  in  the  latter  part 
of  the  year  eighteen  hundred  and  seventy-eight,  the  said 
complainant  called  u])()n  Edward  Bakei',  the  President 
of  this  defendant,  and  said  to  him  that  the  superintendent 
in  chai'ge  of   the  work   of   this   defendant    Inul    encroached    40 
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upon  his,  the  said  comphiiiuuit's  premises,  to  whicli  the 
said  Edward  Baker  I'eplied  that  he  thought  not,  and  that 
the  work  carried  on  in  that  locality  by  this  defendant  was 
within  the  limits  of  its  own  boundary,  and  not  upon  the 
land  claimed  or  owned  by  said  comj)lainant,  or  in  which  he 
had  any  interest. 

This  defendant  admits  that  the  said  complainant  re- 
quested the  said  Edward  Baker  to  show  to  him  the  map 
of  the  property  of  this  defendant,   which  for  reasons  satis- 

II)  factory  to  him,  and  which  he  at  the  time  explained  to  said 
complainant,  he  refused  to  do.  The  said  complainant  did 
not  indicate  to  said  Edward  Baker  where  he  claimed  the 
boundaries  of  his  land  to  be,  but  the  said  Edwai'd  Baker 
then  distinctly  stated  to  said  complainant  tliat  if  there 
were  any  dispute  as  to  the  true  boundary  of  this  defend- 
ant's land,  the  best  way  and  the  cheapest  way  to  detei-mine 
that  would  be  to  have  a  survey  made  and  the  true 
boundary  line  ascertained  by  two  surveyors,  one  ajijiointed 
by  each  party,  which   the  said   coniijlainant  refused  to  do. 

20  This  defendant  says  that  the  h)cality  where  its  mining 
operations  were  then  being  cairied  on  ujion  Mine  IJill, 
was  within  the  limit  of  a  survey  and  conve)  ance  made  to 
it  by  "  The  Sussex  Zinc  and  Copper  Mining  and  Manulac- 
turino- Company,"  bearing  date  the  eighth  day  of  Maicli, 
eit'-hteen  hundred  and  lifty-two,  and  which  was  recorded 
in  the  office  of  the  Clerk  of  the  County  of  Sussex,  on  the 
seventh  day  of  April,  eigliteen  hundred  and  fifty-three, 
wiiich  deed  conveys  all  the  zinc  and  other  ores,  except 
franklinite    and    iron    ores    found  or  to  be  found  upon  rlie 

30  whole  of  Mine  Hill  and  other  territory,  to  which  deed  or  the 
record  thereof  reference  is  hereby  made  for  a  more  particu- 
lar descrii)tion  of  said  property,  and  also  within  the  limits 
of  another  survey  and  conveyance  made  to  it  by  '"The  Sus- 
sex Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany," bearing  date  the  eighth  day  of  ^larch,  eighteen 
hundred  and  fifty-two,  and  recorded  on  the  seventh  day  of 
April,  eighteen  hundred  and  tifty-three,  in  the  Clerk's 
office  of  the  said  County  of  Sussex,  in  J'>ook  O.  4,  of 
Deeds,    page    228,    which    last    said  deed  conveys    all  the 

40    metal,  mineral  or   iron    ore  usually  known  and  designated 
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by    the    name   of    fraiiklinite,    found   or  to  be  found  on  or 
upon,  or  ill  a  certain  tract  of  land  described  as  follows: 

"  Bei^iiiniiii!;  at  the  most  northwesterly  corner  of  lands  be- 
loiigin<^  to  the  heirs  of  Noah  Hammond,  deceased,  running 
from  thence  north  forty  degi'ees  thirty  minutes,  west  one 
chain  and  twent}-  links;  then  north  tifty-two  degrees,  east 
seven  chains  and  fifty  links,  and  thence  running  noon  the 
same  course  to  the  extreme  boundaiy-  of  the  land  of  the 
parties  of  the  tirst  part ;  thence  I'unning  south  sixty -seven 
degrees,  east  five  ciiains  fifty  links  ;  thence  i-unninw-  south  .^ 
twenty-three  degi-ees  thii-tj'  minutes,  west  until  it  strikes 
the  foui'th  corner  of  a  six  acre  lot  conveyed  by  Benjamin 
Scott  to  Dr.  Saiinud  Fowler,  now  deceased,  and  which  lot 
containing  six  aci-es  more  or  less  is  a  j)art  of  the  surve\'' 
hereby  intended  to  be  conveyed,  and  runs  thence  upon  the 
last  mentioned  course  eight  chains  and  ten  links  ;  thence 
south  eighty  degrees  forty-five  minutes,  west  three  chains 
and  fourteen  links  :  thence  north  fortv  decrees  and  thirty 
seconds,  west  five  chaiiis  and  eighty-seven  links  to  tlie  place 
of  beginning,"  being  the  same  property  conveyed  to  said  on 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany b)'  Samuel  Fowler  and  wife,  by  deed  dated  the  tenth 
day  of  March,  1848,  from  which  deed  the  above  description 
is  taken. 

And  this  defendant  says  that  the  properties  described  in 
the  two  last  mentioned  conveyances  are  the  same  which 
were  conveyed  by  Samuel  Fowler  and  wife  to  the  said 
"  The  Sussex  Zinc  and  Copper  Mining  and  Man- 
ufacturing Company,"  by  two  several  deeds,  each  beai'- 
iiig  date  the  tenth  day  of  ^farch,  eighteen  hundred  qq 
and  forty-eight,  the  one  in  Book  II.  4  of  Deeds  for  Sus_ 
sex  County,  page  559,  ami  the  other  in  Book  H.  4  of 
Deeds  for  said  county,  l>age  557,  as  by  reference  to  said 
deeds  of  the  I'ecord  thereof,  to  which  this  defendant  prays 
leave  to  I'efei',  if  it  be  necessary  so  to  do  will  more  fully 
and  at  large  a[)i)ear.  And  this  defendant  says  that  soon 
after  the  coiiveyaiice  from  said  Samuel  Fowler  and  wife 
to  the  said  '•  The  Sussex  Ziiu;  and  Copper  Mining  and 
Manufacturing  Company,"  early  in  the  spring  or  sum- 
mer of  the  year  eighteen    hundred    and    forty-eight,    the   40 
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said  "  The  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Coinpanj-,"  entered  upon  the  premises  in  the 
last  mentioned  deed  particularly  described,  and  wiiich  con- 
veyed the  franklinite  upon  the  land  therein  described,  and 
commenced  mining  and  removing  ore  therefrom,  and  that 
the  said  "  The  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  "  continued  to  occupy,  possess,  work, 
mine  and  remove  ore  from  said  premises  from  that  day  un- 
til the  conveyance  made  by  it  to  this  defendant,  as  herein- 

jQ  before  stated,  and  since  the  conveyance  made  by  it  of  said 
premises  to  this  defendant,  this  defendant  by  its  servants 
and  agents  has  continued  to  occupy,  possess,  work,  mine 
and  remove  ore  from  said  premises  openly,  publicly  and 
notoriousl}',  from  year  to  year,  until  the  present  time. 
And  this  defendant  says  that  when  the  said  complainant 
suggested  to  the  president  of  this  defendant  that  it  was  en- 
croaching upon  his  pi'operty  in  its  mining  operations,  this 
defendant  was  only  engaged  in  mining  upon  the  property 
described  in  said  deed  from  Samuel  Prowler  to  "The  Sussex 

20  Zinc  and  Copper  Mining  and  Manufacturing  Company"  to 
this  defendant  hereinbefore  particuiary  mentioned,  con- 
veying to  this  defendant  the  franklinite  upon  said  picm- 
ises,  where  the  said  •*  The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  "  and  this  defendant  and  its 
grantee  lias  been  working,  mining  and  removing  oie  open- 
ly and  notoriously  as  aforesaid  for  a  pei'iod  of  over  thiity 
years.  And  this  defendant  says  that  in  the  year  1855,  it 
caused  a  survej'  of  all  the  lands  upon  which  it  owned  min- 
eral  rights  at  Franklin  Furnace,  in  said  County  of  Sussex, 

3(1  including  the  Mine  Hill  farm  and  Scott  fai-m,  and  the  pi'oj)- 
erty  in  question  in  tliis  cause,  to  be  made  by  Isaac  Shiner, 
since  deceased,  one  of  the  oldest  and  most  leliable  and  ac- 
curate surveyors  in  said  County  of  Sussex,  and  well  ac- 
quainted by  his  long  experience  in  surveying  pioperties  in 
that  neighborhood,  with  the  k»cation  and  boundaries  of  all 
the  Fowler  property  there  situated.  The  said  Isaac  Shinei-, 
after  a  carefid  survey  of  said  properties,  made  a  map  of  the 
same,  with  the  exception  of  a  ten  acre  lot  lying  above  the 
Furnace,   and  in   no   way   connected   with  the  property  in 

40   question  in  this  cause,  which  map  has  been  since  that  date 
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and  is  still  in  possession  of  this  (.Ict'eiulaiit,  an  exact  copy 
and  tracing  of  which  is  hereto  annexed,  and  marked  Shiner 
Map,  and  which  this  defendant  praj's  may  be  regarded  as 
a  part  of  its  answer,  and  an  exhibit  in  this  cause.  The  sur- 
vey and  map  l>v  said  Isa:ic  Shiner  exhibited  the  boundary 
lines  of  this  defendant's  pi'operty  precisely  as  hereinbefore 
set  forth  and  claimed  by  this  defendant,  and  in  accordance 
with  which  this  defendant  has  ever  since  used,  occupied 
and  mined  upon  said  property.  And  this  defendant,  al- 
though in  the  open,  public,  exclusive  and  notoi'ions  posses-  -jq 
sion  of  said  proj)erty  as  so  surveyed  and  ninpped  out  for  it, 
for  the  period  of  nearly  thirty  years  as  hereinbefore  stated, 
never  heard  its  rijj-Jit  or  title  to  the  same  as  so  thumed  and 
used  in  any  way,  disputed  or  (piestioned  until  the  Fall  of 
1878,  at  the  interview  hereiidjcfore  I'eferi-ed  to  between tlie 
said  complainant  and  the  said  Edward  Baker. 

11.  This  defendant  admits  that  it  claims  to  be  entitled 
to  the  fianklinite  found  oi"  to  be  found  upon  the  premises 
where  it  has  been  carrying  on  its  mining  operations,  as  last 
aforesaid,  by  virtue  of  said  deed  from  "  The  Sussex  Zinc  on 
and  Copper  Mining  and  Manufacturing  Company,"  bearing 
date  on  the  eighth  day  of  March,  eighteen  hundred  and 
fifty-two,  and  mentioned  and  set  forth  in  said  bill  of  com- 
plaint, and  whicli  property  tliis  defendant  believes  is  cor- 
rectly described  in  said  bill  of  complaint.  And  this  defend- 
ant admits  that  it  does  not  claim  the  riglit  to  mine  frank- 
linite  when  it  exists  separate  from  the  zinc,  by  vii'tue  of 
any  other  deed  than  that  of  the  "Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Comjxmy,"  nnide  to  it  as  here- 
inbefore recited.  But  this  defendant  does  chiim   the  I'io-ht 
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by  virtue  of  the  deed  hereinbefore  recited  from  '•  The  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company"  to  it 
conveying  the  zinc  and  other  ores,  excepting  the  fj'anklin- 
ite  and  iron  ores,  and  1)\"  virtue  of  said  deed  to  it  fi'om  said 
'•  Sussex  Zinc  and  C()p})er  Mining  and  Manufacturing 
Company"  conveying  the  fi-anklinite  to  mine  and  remove 
franklinite  fiom  the  premises  described  in  said  last  deed 
both  when  existing  separate  fi'om  the  zinc,  and  when 
found  in  combination  with  any  other  mineral  substance 
whatever.  4q 
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12.  This  dei'eiulaiit  has  do  kin)wledge  of  what  surveys 
the  said  coinphiiiiant  has  made  or  caused  to  be  luade  of  the 
hind  described  in  said  deed  fi'oin  "  The  Sussex  Ziuc  and 
Copper  Miuinjy  and  Manufacturing  Company  "  to  it,  con- 
veying the  franklinite  as  aforesaid,  but  this  defendant  ex- 
pressly charges  the  truth  to  be  th;it  the  boundaries  men- 
tioned in  that  deed  do  include  all  of  the  land  south  of  the 
old  Hamburg  road  and  north  of  the  said  east  and  west  line 
nientioned  in  snid  bill   of   complaint  and    hereiid)efore    re- 

IQ  ferred  to,  upon  which  any  mining  operations  of  this  defend- 
ant have  ever  been  carried  on  or  from  which  they  have 
mined  or  removed  any  ore  wliatever. 

13.  This  defendant  has  been  informed  by  its  counsel 
and  believes  that  an  action  of  trespass  has  been  commeneed 
against  it  by  said  complainant  in  this  Court,  on  the  common 
law  side,  that  the  summons  issued  in  snid  action  w:is  sub- 
mitted to  its  counsel  iind  service  thereof  acknowledged  for 
this  defendant,  but  that  no  declaration  has  been  tiled  there- 
in ;    and    the    precise    nature    and    extent     of  the  chiini 

20  which  the  said  complainant  makes  in  the  said  action  tiiis  de- 
fendant is  not  informed  and  does  not  know,  but  if  said  ac- 
tion has  been  brought  against  this  defendant  to  recover 
damages  for  taking  any  ore  from  the  pi'operty  described 
within  the  lease  claimed  to  have  been  made  to  the  said 
complainant  and  first  above  mentioned  in  said  bill  of  com- 
uhiint.  This  defendant  denies  as  it  has  hereiid)efore 
stated,  that  it  by  its  servants  did  ever  make  any  entry  upon 
or  in  anv  way  trespassed  upon  said  pro})erty  ;  and  if  said 
action   has  been   commenced    to   recover  of  this  defendant 

30  dama»''es  for  the  ore  which  it  has  mined  or  removed  fiom 
the  premises  hereinbefore  desciibed  and  included  within 
the  boundaries  mentioned  in  the  deed  from  "The  Sus- 
sex Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany"  to  this  defendant  conveying  the  fraiddinite,  this 
defendant  says,  that  the  said  complainant  has  no  title  to  any 
part  of  said  ores,  but  that  the  boundai'ies  mentioned  in  last 
said  deed  include  all  the  workings  of  this  defendant  u])on 
the  northern  part  of  Mine  Hill  and  south  of  the  old  Ham- 
burg road.     This  defendant  admits  that  it  is  at  present  en. 

40    ga^^t^j  ='^  '^  ^''^*^  ''^'^"  ^**^"  "^''""'.y  tl''''ty  years,  in  mining  and 
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removing  ore  from  tlie  pi'emises  described  in  said  deed 
from  "  The  Sussex  Zinc  and  Copper  Mining  and  Manufac- 
turing Company"  to  it  conveying  the  franklinite  as  here- 
inbefore mentioned,  and  claims  the  right  to  remove  and 
dispose  of  said  ore  at  liis  pleasure.  This  defendant  says 
that  the  three  openings  upon  said  premises  made  by  it  and 
mentioned  in  said  bill  of  complaint  hiive  existed  since  the 
year  eighteen  hundred  and  fifty-three,  and  two  of  them 
since  the  year  eiijhteen  hundred  and  fortv-eiwht.  This  de_ 
fendant  says  that  it  has  had  one  hoisting  engine  on  the  last  \o 
mentioned  territory,  which  it  has  had  in  operation  there 
since  the  year  eighteen  and  sixtj" -four,  which  has  recently 
been  removed  in  the  due  and  oi'dinary  progress  of  mining 
operatic>ns  and  for  more  economical  working,  to  another 
point  a  little  further  soutli  froni  where  it  had  been  operated, 
but  is  within  the  limits  of  the  last  mentioned  territor}-,  and 
at  least  two  hundred  feet  north  of  the  southerly  boundary 
thereof. 

1-i.  This  defendant  says  that  an  accurate  account  is  kept 
of  all  the  ore  removed  from  said  premises  as  it  is  sliipped,  20 
and  if  it  ever  becomes  necessary  to  determine  the  quantity 
of  ore  taken  from  the  locality  in  question,  that  part  of  tlie 
same  which  may  have  been  removed  can  be  asceitained  by 
weighing  the  same  there. 

15.  This  defendant  denies,  even  assuming  tlint  all  of 
the  statements  in  said  bill  of  complaint  as  to  the  tres- 
passes of  said  defendant  and  the  value  of  said  ore  are  true, 
that  such  acts  would  cause  an  irreparable  damage  to 
said  complainant.  The  value  of  said  ore  could  be 
easily  ascertained,  and  this  defendant  is  of  sufficient  30 
ability  to  pay  all  damages  to  which  said  complainant  would 

be  entitled  in  case  of  his  success  in  said  action  of  ti'espass 
or  any  other  action  which  he  might  bring  for  the  same 
cause. 

16.  This  defendant  admits  that  it  executed  the  two 
mortgages  for  three  hundred  and  seventy-five  thousand 
dollars  each,  mentioned  in  said  bill  of  complaint,  but  this 
defendant  says  that  the  same  were  executed  for  the  pur- 
pose of  indemnifying  said  mortgages  against  loss  by  reason 

of  their  having  become  security  for  this  defendant  on  two    40 
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appeals  taken  \)y  this  defendant  from  two  deci'ees  of  tlie 
Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey,  one  in  favoi'  of  Samuel  Wetherill  and  Gc^oige  "W. 
Gilbert,  Administrator  of  the  estate  of  Chai'les  J.  Gilbert, 
deceased,  against  this  defendant,  and  one  in  favor  of  Sam  • 
uel  Wetherill  and  George  W.  Gilbei-t,  Administi-ator  of 
the  estate  of  Charles  J.  Gilbert,  deceased,  and  Martiia 
M.  Jones,  Administratrix  of  Samuel  T.  Jones,  deceased, 
ao-ainst  this  defendant,  which  said  decrees  have  since  been 
iQ  settled  and  paid,  and  canceled  of  record,  and  no  longer 
any  liens  or  incumbrances  against  this  defendant  or  its 
property,  and  said  mortgages  no  longer  constitute  any  lien 
or  incumbrance  upon  the  defendant's  proper,  and  this 
defendant  is  entitled  to  have  the  said  mortgages  canceled 
and  discharged  from  the  record. 

17.  This  defendant  admits  that  a  deci-ee  by  Moses 
Taylor  was  obtained  against  it  as  is  stated  and  set  forth 
in  said  bill  of  complaint,  and  that  by  means  thei'eof  it  has 
been  deprived  of  a  large  j)ar't  of  its  valuable  }>ropei'ty,  but 

tjA  this  defendant  says  that  if  said  decree  shall  be  finally  sus- 
tained by  the  Court  of  last  resoi't,  and  it  shall  be  compelled 
to  pay  to  said  Moses  Taylor  the  value  of  all  of  the  ore 
mentioned  in  said  degree  for  accounting  it  will  not  so  far 
exhaust  its  capital  that  it  cannot  pay  to  said  complainant 
all  of  tlie  damages  to  which  he  would  be  entitled  in  case 
of  his  complete  and  entire  success  in  said  action  of  tix'spass 
airainst  the  defendant. 

18.  This  defendant  admits  that  the  judgments  set  foith 
in  said  bill  of  complaint  for  the  sum  of  $47,302.11,  and  the 

30  sum  of  $209,510.93  were  recovered  against  it  as  therein 
stated,  Ijut  this  defendant  says  that  said  judgments  have 
lono"  since  been  fully  |)aid  and  satistied,  and  are  also  can- 
celed of  record,  and  constitute  no  lien  or  incumbrance 
upon  said  defendant's  ])roperty. 

19.  This  defendant  denies  that  by  all  or  any  of  the 
mortgages,  judgments,  or  degrees  so  as  aforesaid  executed 
by  it  or  obtained  against  it,  its  financial  standing  has  been 
so  injured  or  impaired  that  it  will  not  be  able  to  respond 
to  said  complainant  for  the  value  of  said  oie  or  foi'  all  of 

40   the  damages  which   he  may  be  entitled    to  recover  against 
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it  in  case  lie  shall  succeed  in  a  court  of   law  in  establisliino- 
all  that  he  claims  by  said  bill  of  complaint. 

20.  This  defendant  says  that  the  ore  obtained  by  it 
fi'oni  the  property  in  <|uestion  in  this  cause  is  used  in  the 
manufacture  of  Oxide  of  Zinc  and  Spiegeleisen  at  its  fur- 
naces in  the  County  of  Essex,  in  this  State,  in  which  busi- 
ness it  has  had  foi-  many  yeais  and  still  has  emploj'ed  several 
hundred  thousand  dollars  of  capital,  and  upwards  of  two 
hundred  hands,  and  if  it  should  be  enjoined  or  restrained 
from  taking  said  ore  from  its  said  property  by  this  Hon-  jq 
orable  Couit,  it  is  fearful  it  would  be  compelled  to  dis- 
chai-o-e  all  of  iis  hands  and  to  cease  its  numufacturino- 
opei-ations  entii-ely,  and  the  damage  thus  entailed  upon 
this  defendant  would  be  simply  enormous. 

And  this  defendant,  denies  all  unlawful  coinbination 
and  confederacy  in  said  bill  chaiged  without  that,  that 
any  other  matter  or  thing  material  for  this  defendant  to 
make  answer  unto,  and  not  herein  or  hereby  well  and 
sutiiciently  answered  or  denied,  or  avoided,  traversed  or 
denied,  is  true,  to  the  knowledge  or  belief  of  this  defend-  20 
ant.  All  which  matters  and  things  this  defendant  is  ready 
to  aver,  maintain  and  prove  as  this  Honorable  Court  shall 
direct,  and  it  humbly  j)rays  that  tlie  bill  of  the  said  com- 
plainant may  be  dismissed,  and  he  decreed  fo  pay  the  costs 
and  charges  by  this  defendant  in  this  behalf  wrongfullv 
sustained. 

[l.  s.]  1>.  Williamson, 

Sol.  and  of  Counsel  for  Defendant. 

Edward  Baker,  President. 

30 


District  of  New"  Jersey,  ss.  : 

The  answer  of  the  defendant,  The  New  Jersey  Zinc 
Cotnpany,  was  taken  this  second  day  of  June,  eighteen 
hundred  and  seventy-nine,  before  me  under  the  common 
seal  of  the  said  corporation,  as  by  their  seal  thereto  affixed 
appears. 

Edward  Baker,  President.       40 
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Sworn  and  subscribed  before  nie  this 
2d  day  of  Juue,  A.  D.  1879. 

S.  D.  Oliphant,  Clerk. 

[l.  s.]  Edward  Bakek,  President. 

E,e-sworn  and  subscribed  before  ) 
me  June  2d,  1879.  f 

S.  D.  Oliphant,  Clerk,  &c. 


10 


[Offered  and  admitted,  page  1237.] 

In  GjancEfij  of  pleW  Jef^eij. 


20 


Between 

The  New  Jersey  Zinc  and  Iron  Com-j 

pany, 

Co7nj?lain  ant,  ^ 

and 
Charles   W.  Trotter,  et  aL, 
30  Defendants. 


BILL  OP  COMPLAINT. 

[Filed  November  8,  1882.] 

To  the  Honorahle  Theodore  Runyon,   Chancellor   of  the 
State  of  -New  Jersey  : 

Huml)ly  complaining  shows  unto  jour  Honor  your  ora- 
tor. The  New  Jersey  Zinc  and    Iron   Company,   a  corpoia- 
40   tion  crea'ted  by  and  existing  under  the  laws  of  the  State  of 
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New  Jei-sfiv,  that  on  or  about  tlie  tenth  day  of  March,  in 
the  vear  eighteen  hundred  and  forty-eiVht,  one  Samuel 
Fowler,  then  of  Port  Jervis,  in  the  county  of  Orange  and 
State  of  New  York, and  claiming  to  be  seized  and  possessed 
in  fee  simple  of  all  the  zinc  ores,  and  also  of  all  the  ore 
called frankiinite,  situate,  lying  and  being  on  certain  prem- 
ises located  at  tlie  village  of  Franklin  Furnace,  in  the 
township  of  Hardyston,  in  the  county  of  Sussex  and  State 
of  New  Jersey,  did,  with  Henrietta  L.,  his  wife,  make,  ex- 
ecute and  deliver  unto  the  Sussex  Zinc  and  Copper  Mining  .q 
and  Manufacturing  Company  a  certain  deed  of  grant  and 
conveyance,  bearing  date  the  tenth  day  of  March,  in  the 
year  eighteen  hundred  and  forty-eight,  made  between  the 
said  Samuel  Fowlei-  and  Heniietta  L.,  his  wife,  of  the  first 
part,  and  the  said  The  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company,  an  incorporated  company  of  the 
State  of  New  Jersey,  of  tlie  second  part,  whereby  the  said 
party  of  the  first  part  did,  for  and  in  consideration  of  one 
dollar,  and  for  divers  other  good  and  valuable  considera- 
tions, give,  grant,  demise,  sell  and  convey  unto  the  party  on 
of  the  second  part,  in  said  deed,  all  the  metal,  mineral  or 
iron  ore  usually  known  and  designated  by  the  name  of 
frankiinite,  found,  or  to  be  f(mnd,  on,  upon  or  in  a  certain 
tract  of  land  described  as  follows:  situate,  lying  and  being 
in  the  township  of  llai'dyston,  Sussex  county.  State  of  New 
Jersej^,  near  the  Franklin  stone  meetinij-house,  bounded  as 
follows:  Beginning  at  the  most  northwesterly  coi-ner  of 
lands  belonging  to  the  heirs  of  Noah  Hammond,  deceased, 
running  from  thence  north,  forty  degrees  thii'ty  minutes 
west,  one  chain  and  twenty  links ;  thence  north,  fifty-two  3Q 
degrees  east,  seven  chains  and  fifty  links,  and  thence  run- 
ning upon  the  same  course  to  the  extreme  boundai'v  of  the 
land  of  the  parties  of  the  first  pai-t ;  thence  I'unning  south, 
sixty  seven  degrees  east,  five  chains  and  fifty  links;  thence 
running  south,  twenty-three  degrees  thirty  minutes  west, 
until  it  strikes  the  fourth  corner  of  a  six-aci'e  lot,  conveyed 
l)y  Benjamin  Scott  to  Dr.  Samuel  Fowler,  now  deceased, 
and  which  lot,  containing  six  acres,  more  or  less,  is  a  part 
of  the  survey  hereby  intended  to  be  conveyed,  and  runs 
thence  upon  the  last  mentioned  course  eight  chains  and  ten    4Q 
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ten  links  ;  tlionce  south,  eiglity  do<!jree8  and  forty-five  min- 
utes west,  three  chains  and  fourteen  links  ;  thence  noi'th, 
forty  degrees  and  thirty  seconds  west,  live  chains  and 
eighty-seven  liid<s  to  the  place  of  beginning. 

Together  with  full  and  absolute  liberty,   license,    poM'er 
and  authority  to  and  for  the  said  party  of   the  second  part 
its  agents,  workmen  and  servjuits,  to  0[)en   dig,   sink,   bhist 
make  a  pit  or  jnts,   shafts,  levels,  drains  or  sloughs,  and 
to  search  for,  get  and  take  uj),  work,  mine  and    dig  .til   the 
[0  ore  aforesaid,   mineral  or   metal   known  and  designated  as 
franklinite ;  together,  also,  with  full,  free,  absolute  liberty, 
license,  power  and  authority  to  cut  and  mnke  water  courses, 
drains,  buddies  and  bingsteads  for  washing,   cleaning  and 
keeping  said  ores  and  water  to  wasli  the  said   ore,  and   all 
other  uses  about  the  said  mines  or  works,  and  also   ])laccs 
called  buddies  in  which  the  said  ore  may  be,  from   time   to 
time  conveniently  washed  and  dressed,   Avith    free  ingress, 
regi'ess  and  egress  into  and  upon   the  said  premises,  for  the 
purposes    aforesaid,    with    carts,    horses    and    carriages    or 
2Q   otherwise,  to  convey  the  said  ore   or   metal,   and    to   bring 
and  convey  all  other  materials  and   necessary   cariiages   to 
and  from   the  said  mines,  holes  and  })its,  with  the  right  of 
erecting  such  buildings  and  machinei'y  as  may  be  necessary 
for    the  digging,   raising   and  removing   the   ore,  metal  or 
mineral   aforesaid,   but   for   no   otlicu-   purpose   whatsoever^ 
subject  to  all  damage  to  the  arable  surface  of    the  soil,   or 
to    the    buildings,   fences  and   structures  thereon,   to    the 
owner  thereof,  to  have  and  to  hold  in  fee  simple,  or    abso- 
lute  ownership,   all    the  said   ore,   mineral   or  metal  called 
3U   franklinite,  which  shall  be  found  in.  under  and  upon  every 
or  any  of  the  said  ground  or  premises  before  described  un- 
to the  said  party  of  the  second  part. 

And  the  said  party  of  the  first  part,  by  the  said  deed,  did 
covenant  and  agree  to  and  with  the  party  of  the  second 
part  that  he,  the  said  party  of  the  Urst  i)art,  should  and 
would  warrant  and  forever  defend  the  therein  above 
described  and  granted  and  i-eleased  premises  and  every 
part  and  parcel  thereof,  with  the  appurtenances,  unto  the 
party  of  the  second  part  against  said  party  of  the  first  part, 
40   tlieir   heirs    and    all    and    every    person  or  persons  whom- 
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soever,  lavvfullj  claiming  or  to  claim  the  same  by,  through 
or  under  them,  as  in  and  by  tlie  said  deed  of  conveyance, 
or  a  certified  copy  thereof,  in  the  possession  of  your  ora- 
tor and  ready  to  be  produced  as  this  honorable  court  shall 
direct,  will  more  fully  appear. 

And  your  orator  shows  Unto  your  Honor  that  on  the 
fifteenth  day  of  March,  in  the  year  eighteen  hundred  and 
forty-eight,  the  said  deed  was  duly  acknowledged  by 
Samuel  Fowler  and  Henrietta  L.,  his  wife,  before  Richard 
Goodman,  Esq.,  a  commissioner  for  the  State  of  New  Jer-  iq 
sey,  residing  in  the  State  of  New  York,  and  the  same  was 
also  acknowledged  by  J.  Elnathan  Smith,  the  president  of 
the  Sussex  Zinc  and  Copper  Mining  and  Manufacturing 
Company,  the  grantee  in  said  deed,  the  same  having  also 
been  executed  by  the  said  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  under  its  common  seal,  and 
attested  by  the  signature  of  the  said  J.  Elnatiian  Smith, 
president  as  aforesaid,  and  the  said  deed  was  afterward 
duly,  on  the  fifteentli  day  of  September,  eighteen  hundred 
and  forty-eighty,  recorded  in  the  clerk's  office  of  the  20 
county  of  Sussex,  in  Book  "  II  -i  "  of  Deeds,  page  557,  &c. 

And  your  orator  further  shows  unto  your  Honor  that  on 
the  same  date  and  at  tiie  same  time  with  the  execution  of 
the  before-mentioned  deed,  the  said  Samuel  Fowler  and 
wife  executed  and  delivered  to  the  said  Sussex  Zinc;  and 
Copper  Mining  and  Manufacturing  Company  another  deed 
of  conveyance,  dated  the  tenth  day  of  March,  in  the  yeai- 
ei^jhteen  hundred  and  forty-eight,  and  made  between  the 
said  Samuel  F^owler  and  Heniietta  L.,  his  wife,  of  the 
rii'stpart,  and  the  said  The  Sussex  Zinc  and  Copper  Mining  3Q 
and  Manufacturing  Company  of  the  second  part,  whereby 
the  party  of  the  Hrst  part,  for  and  in  consideration  of 
twenty  thousand  shares  of  the  capital  stock  of  the  said 
company,  the  i-eceipt  of  which  was  thereby  acknowledared, 
did  bargain,  sell,  alien,  transfer  and  convey  unto  the  said 
party  «^f  the  secoml  pirt,  and  their  successor  oi*  successors, 
all  the  zinc,  copper,  lead,  silver  and  gold  ores,  and  also  all 
other  metals,  or  ores  containing  metals,  except  the  metal  or 
ore  called  fraidclinite,  and  iron  ores  when  it  exists  separate 
from  zine,  existing,  found,  or  to  be  found,   on   that  cei'tain    40 
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fani),  piece  or  parcel  of  land  then  in  and  by  said  deed 
alleged  to  be  in  tlie  possession  and  ownership  of  the  party 
of  the  firt-t  part,  situate,  lying  and  l)eing  in  tlie  township 
of  Hardyston,  county  of  Sussex,  and  State  of  Now  Jersey, 
bounded  as  follows,  and  consisting  of  several  cotitiguous 
tracts : 

First,  the  Mine  Hill  farm,  consisting  of  ninety-three  and 
sixteen-hundr^dths  acres,  beginning  at  a  red-oak  tree  on  the 
northeast  of  tlie  Wallkill,  running  thence  (1)  north,  twenty- 

IQ  six  degrees  east,  twenty-four  chains;  thence  (2)  north,  sixty- 
three  degrees  east,  twenty-one  chains  eighty  links;  thence 
south,  twenty-two  chains  and  fifty  links  ;  thence  (4)  south, 
twenty-eight  degrees  west,  thirty  chains  and  twenty  links; 
thence  (5)  south,  seventy-three  degrees  west,  fifteen  chains  ; 
thence  (6)  north,  nine  degrees  east,  twelve  chains;  tlience 
(7)  north,  twenty  degrees  west,  eleven  chains,  to  the  place 
of  beginning. 

Also  another  lot,  beginning  at  a  white-oak  tree  north(?ast 
of  the  Wallkill,   where  the  fifth    line  of    the    first    above- 

20  described  tract  crosses  the  Wallkill  a'Dove  the  furnace  ; 
i-nnning  thence  south,  thii'ty-six  degrees  east,  fifteen 
chains  ;  thence  south,  seventy-three  degrees  west,  seven 
chains  aiul  forty  liid<s ;  thence  iioi'tli.  tliii'ty-six  degrees 
west,  fifteen  chains  ;  thence  north,  seventy-thiee  degrees 
east,  seven  chains  and  forty  links,  to  the  place  of  begin- 
ning.    Containing::  ten  and  one-halt  acres. 

Also  another  tract,  called  the  Seott  faini,  bounded  by 
land  of  Obadiah  Pellet,  Stephen  Scott,  Saniuel  Fowler, 
the  heirs  of  Noah  Ilanimond,  lands    now   owned    by  John 

30  Fowler  and  Oakes  Anies,  containing  ninety-eight  acres, 
more  or  less,  being  the  same  farm  that  George  DolaJid, 
administrator  of  Matthew  Scott,  conveyed  to  Dr.  Samuel 
Fowler,  and  by  said  Fowler  was  devised  to  his  son  Samuel. 
Also  another  tract,  bounded  as  follows,  situate  near  the 
Franklin  stone  meeting-house;  Beginning  at  the  most 
northwesterly  corner  of  lands  belonging  to  the  heirs  of 
Noah  Hammond,  deceased  ;  running  from  thence  north, 
forty  degrees  thirty  ujinutes  west,  one  chain  twenty  links  ; 
thence    north,   fifty-two    degrees    east,    seven    chains  fifty 

40   links;    south,    sixty-seven     degrees   east,  five  chains  fifty 
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links;  south,  twenty-three  degrees  thirty  minutes  west, 
eight  chains  ten  links;  south,  eighty  degrees  forty-five 
minutes  west,  three  chains  fourteen  links  ;  north,  forty  de- 
grees thirty  minutes  west,  five  chains  eighty-seven  links,  to 
the  place  of  beginning.  Containing  six  and  one-half  acres, 
excepting  thirty-three-hundredths  of  an  acre  hei'etofore 
conveyed  by  Spencer  Scott  to  the  trustees  of  the  Franklin 
church,  being  the.  same  premises  conveyed  by  Benjamin 
Soft  and  wife  to  Dr.  Samuel  Fowler  twenty-third  Febru- 
ary, eighteen  hundred  and  forty-one.  ^q 

Also  a  tract  of  land,  consisting  of  forty  acres,  heretofore 
set  off  under  the  division  of  the  lands  under  the  mhU  of 
Dr.  Samuel  Fowler,  deceased,  from  the  last  end  of  his 
mountain:  land,  adjacent  to  the  lands  of  Israel  Munson,  de- 
ceased, and  Saniuel  Tuttle, .and  land  which  the  said  Dr. 
Fowler,  deceased,  sold'to  the  Franklin  Manufacturing  Com- 
pany in  his  jifetime,  together  with  full  and  absolute  lib- 
erty, license;,  power  and  authority  to  and  for  the  said  parties 
of  the  second  part,  their  successors,  agents,  workmen  and 
servants,  to  open,  dig,  sink,  blast  or  make  pit  or  pits,  shafts,  oq 
levels,  drains  and  sloughs,  and  to  search  for,  get  and 
take  up,  work,  mine  and  dig  all  sorts  of  mines  and  min- 
erals, veins  or  vein  of  zinc,  copper^  lead,  silver,  gold,  and 
all  other  ores  or. metals,  except  the  franklinite  and  iron  ores 
as  aforesaid ';•  together,  also,  with  full,  free  and  absolute 
liberty,  license,*  power  and  authority  to  cut  .and  make 
watercourses,  drains,  buddies  and  bingsteads  for  washing, 
cleaning  and  keeping  said  ores  and  water  to.  wash  the  said 
ore,  and  all  other  uses  about  the  said  mines  or  works,  and 
also  places  called  buddies,  in  whicii  the  said,  ore  may  be  gQ 
from  tinte  to  time  conveniently  washed  and  dressed,; with 
free  i tigress,  egress  and  regi'ess  into  and  upon  the  said 
premises,  for  the  purpose  aforesaid,  with  carts,  horses  and 
carriages  or  otherwise,  to  cany  the  said  ores  or  metals  and 
to  bi-ing  and  cany  all  other  niaterials  and  nex^e&sary  car- 
riages to  and  from  the  said  mines,  holes  and  pits,  with 
right  of  erecting  such  buildings  and  \machinery  as  may  be 
necessary  fo'r  the  digging,  raising  and  rendering  said  metals 
or  minerals,  but  for  no  other  purpose  whatsoevei",  subject 
to,  all. damages  to   the  arable   surface  of    the  soil,  or    the   40 
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buildings,  fences  and  structures  thereof,  to  the  owner 
tliereof,  to  have  and  to  hold,  in  fee  simple  or  in  absolute 
ownership,  all  and  every  the  zinc,  copper,  lead,  silver, 
gold,  and  other  metals  and  ores,  excepting  the  ore  called 
franklinite,  where  it  exists  in  a  separate,  distinctstate  from 
the  zinc,  which  shall  be  found  or  gotten  in,  under  or  upon 
every  or  any  of  the  said  ground  oi'  premises  before  de- 
scribed, unto  the  said  pai-ty  of  the  second  part. 

And  the  said  party  of  the  first  part  covenants,  grants  and 

IQ  agrees,  to  and  with  the  said  party  of  the  second  part,  that 
the  said  party  of  the  second  part  shall  and  may,  at  all  times 
hereafter,  peaceably  and  quietly  have,  hold,  use,  occupy 
possess  and  enjoy  the  above-granted  metals  or  minei'als 
and  every  part  and  parcel  thereof,  with  the  appurtenances, 
without  any  let,  suit,  trouble,  molestation,  eviction  or  dis- 
turbance of  the  said  party  of  the  first  part,  his  heirs  and 
assigns,  oi'  any  other  person  or  pei-sons  lawfully  claiming 
or  to  chum  the  san)e  by  or  thiongh  liim  or  them. 

And  that  the  same  now  ai-e  free,  clear,  discharged  and 

oA  .unencumbered  of  and  from  all  former  and  other  grants, 
titles,  charges,  estates,  judgments,  taxes,  assessments  and 
encumbrances  of  what  nature  or  kind  soever. 

And  the  said  Samuel  Fowler,  in  and  by  the  said  deed, 
for  himself,  his  h«irs  and  assigns,  did  covenant  and  gi-ant 
to  the  said  party  of  the  second  part,  that  the  therein  above- 
described  and  thereby  granted  and  released  pi-emises,  and 
every  part  and  paicel  thereof,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  against  the  party  of  the 
first  part  and  his  heirs,  and  against  all  and  every  pei'son  and 

QQ  persons  whomsoever  lawfully  claiming  or  to  claim  the  same 
by  or  through  iiim  or  them,  would  and  should  warrant,  and 
bv  these  presents  forever  defend,  as  in  and  by  the  said 
above-mentioned  deed,  or  a  certified  copy  thereof,  now  in 
possession  of  your  orator,  and  ready  to  be  produced  as  this 
honorable  court  shall  direct,  will  more  fully  and  at  lai-ge 
appear. 

And  your  orator  further  shows  unto  your  Honor  that 
tht  last-mentioned  deed,  having  been  executed  by  the  said 
Samuel  Fowler  and  Henrietta  L.,  his  wife,  and  also  l)y  the 

40   said  The  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
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ing  Company,  under  its  corporate  seal,  attested  by  the  sig- 
natui-e  of  tlie  said  J,  Elnatlian  Smith,  its  president,  the 
same  was,  on  the  fifteenth  da^'  of  March,  eighteen  hundred 
and  forty-eight,  duly  acknowledged  by  the  parties  thereto, 
before  the  said  Richard  Goodman,  commissioner  for  New 
Jersey  as  aforesaid,  and  was  recorded  on  the  fifth  of  Sep- 
tember, eighteen  hundred  and  forty-eight,  in  the  clerk's 
office  of  the  said  county  of  Sussex,  in  Book  "H4:"  of 
Deeds,  page  559,  &c. 

And  your  orator  further  shows  unto  your  Honor  that  the  ./% 
first  tract  described  in  the  last  above-mentioned  deed,  and 
therein  called  the  Mine  Hill  farm,  included  within  its 
boundaries  a  locality  then  and  ever  since  well  known  by 
the  name  of  Mine  Hill,  on  which  it  was  known  at  the  time 
of  the  said  conveyance,  and  liad  long  before  been  known, 
that  there  existed  a  very  extensive  deposit  of  the  mineral 
or  ore  usually  known  and  designated  by  the  name  of  frank- 
linite.  And  your  orator  says  that  at  the  time  of  the  said 
conveyance  it  was  supposed  and  believed,  by  the  parties 
thereto,  that  there  also  existed  on  said  hill,  contiguous  to  qo 
and  accompanying  the  same  deposit  of  niinei-al  known 
as  franklinite,  a  deposit  of  zinc  ore,  consisting  largely 
of  red  oxide  of  zinc;  that  the  last  of  the  two  above- 
recited  conveyances  was  executed  for  the  |)urpose  of  con- 
veying to  the  said  The  Sussex  Zinc  and  Copper  Mining  and' 
Manufacturing  Coinpau}'  such  vein  or  deposit  of  zinc  oi-e, 
if  any  such  should  be  found,  and  that  the  first  of  said  con- 
veyances was  executed  for  the  purpose  of  conveying  to  the 
said  The  Sussex  Zinc  and  Co|iper  Mining  and  Manufactur- 
ing Company  the  franklinite  in  that  portion  of  the  said  on 
Mine  Hill  farm,  and  in  the  other  lands  described  in  the 
deed  first  above  recited,  ami,  inasmuch  as  a  very  large  con- 
sideration, to  wit,  twenty  thousMiid  shares  of  the  capital 
stock  of  the  said  compuiy,  was  transferred  to  the  said 
Samuel  Fowler  as  a  consideration  for  the  said  two  convey- 
ances, the  deed  for  the  fr.mkliuite  aforesaid  was  made  be_ 
cause  it  was  known  to  the  parties  that  franklinite  was 
found  on  the  said  hill  in  great  cpiantities,  and  that  in  case 
no  vein  or  deposit  of  zinc  should  be  found  therein  the  said 
company  wouhl  be  sure,  by  the  said   deed  for    franklinite,    .r. 
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to  derive  some  value  from  the  said  conveyances;  that  two 
deeds  were  executed  for  the  same  consideration,  and  were 
part  of  the  same  transaction,  and  were  designed  to  convey 
to  the  said  company  all  the  zinc  ore  on  the  said  liill,  and  all 
the  franklinite  that  should  be  found  on  that  part  of  the 
premises  conveyed  by  the  second  aforesaid  deed,  which 
was  desei'ibed  in  the  first  of  said  deeds. 

And  vour  orator  further  shows  that  said  Samuel  Fow- 
ler  received  from  the  Sussex    Zinc   and    Copper  Mininjr 

jQ  and  Manufacturing  Company  twenty  thousand  shares  of 
stock,  which  was  the  consideration  of  the  above  said 
conveyances. 

And  your  orator  further  shows  that  after  the  date  of 
execution  and  delivery  of  the  conveyances  hereinabove 
mentioned,  the  said  Samuel  Fowler  obtained  subsequent 
conveyances  and  releases  ot  the  mineral  rights  of  the  same 
premises  from  parties  who  held  or  claimed  to  have  out- 
standinir  riy-hts  or  titles  to  the  aforesaid  minerals,  and  that 
after  having  obtained  such  conveyances,  some   time  in   tiie 

2Q  month  of  March,  in  the  year  eighteen  hundred  and  forty, 
nine,  the  said  Samuel  Fowler  did  make,  execute  and  de- 
liver unto  the  said  The  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  a  deed  of  confirmation^ 
which  deed  of  conlirmation  bears  date  on  the 
day  of  March,  eighteen  hundred  and  foity  nine,  and  was 
made  between  the  said  Samuel  Fowler  of  the  first  part  and 
the  said  The  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  of  the  second  part,  whei-eby  it  was  re- 
cited that  whereas  theretofore,  to  wit,    on  the  tenth  day  of 

3l>  March,  in  the  year  of  our  Lord  eighteen  hundred  and 
forty -eight,  a  certain  indenture  was  made  and  entered  into 
between  the  i)urties  of  the  first  part  and  the  parties  of  the 
second  part,  which  indenture  was  recited  in  words  and  at 
length  in  the  said  deed  of  confirmation,  and  was  the  same, 
as  secondly  hereinabove  described,  and  it  was  theiein  fur- 
ther recited  that  whereas,  on  the  day  and  date  of  the  last 
above-recited  indenture,  the  said  parties  made  and  entered 
into  a  certain  other  indenture,  which  said  indenture  was  in 
the  words  and  figures  following,  and  then  set  out  at  length 

40   the  first  conveyance  hereinabove  stated,  and  it  was  therein 
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further  recited  that  the  two  said  iMdentures  were  dulj 
acknowledged  on  tlie  fifteenth  day  of  March,  in  the  year 
of  oiir  Lord  eigiiteen  hundred  and  forty-eight,  by  the  par- 
ties of  the  first  part,  and  I)y  J.  Ehiathan  Sniitli,  on  behalf 
as  president  of  the  party  of  the  second  part,  before  Richard 
Groodni-in,  commissioner  in  the  State  of  New  York  for  the 
State  of  New  Jersey  ;  and  it  was  also  therein  recited  tliat 
whereas  the  said  Samuel  Fowler,  since  the  making  of  the 
said  thereinbefore-recited  indenture,  had  procured  several 
releases  and  deeds  of  quit-claim,  and  grants  of  and  to  the  ia 
said  thereinbefore-described  premises,  or  of  and  to  some 
part  thereof,  or  of  some  interest  therein  or  in  some  part 
thereof;  therefore,  it  was  witnessed  l)y  the  said  indenture 
of  confirmation  that  the  said  Samuel  Fowler,  for  and 
in  consideration  of  the  premises  and  one  dollar,  to  the  said 
Samuel  Fowler  in  hand  paid,  receipt  whei'eof  was  thereby 
acknowledged,  had  ratified,  confirmed,  and  thei'eby  did 
ratify  and  confirm,  to  the  said  party  of  the  second  part, 
their  successors  and  assigns,  the  thereinbefoi-e-recited  deeds, 
and  the  grants  and  conveyances  of  the  premises  therein,  or  20 
in  either  of  them,  described  and  conveyed,  and  all  the 
rights,  privileges  and  immunities  therein  or  in  either  of 
them  named  and  granted  ;  and  the  said  i^art}^  of  the  fii'st 
pai't,  for  the  consideration  aforesaid,  did  therein  and 
thereby  give,  grant,  baigain,  sell,  alien,  release  and  convey 
the  premises  described  and  conveyed  in  the  thereinbefore- 
recited  deeds,  with  all  i-ights  and  privileges  therein  named 
and  granted,  together  with  all  the  rights,  privileges  and 
ownership  into  and  of  the  same,  which  the  said  party  of 
the  first  part  had  received  from  any  releases  or  deeds  of  qq 
grant  or  quit-claim,  or  conveyance  of  any  kind,  made  to 
them  or  either  of  them  since  the  execution  of  the  therein- 
before-recited deeds,  or  which  they  now  possess  or  are  en- 
titled to,  to  the  party  of  the  second  part,  their  successors 
and  assit^ns. 

To  have  and  to  hold  unto  them,  the  said  party  of  the 
second  part,  their  successors  and  assigns,  in  fee  simple  or 
absolute  ownership,  all  the  ores,  metals  or  minerals  in, 
under  or  upon  the  said  j)remises  as  named  and  described  in 
the  two  several  above-recited  indentuies,  subject  to  the  ex-  4Q 
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csptiuiis  and  resorvutions  therein  particularly  speeilied ; 
and  the  said  party  of  the  first  })art  to  the  said  indenture  of 
contirmation  did  thereby  covenant  and  a^ree  to  and  Mitii 
the  said  party  of  the  second  part,  that  the  party  of  the 
second  part  should  and  niio'ht,  and  at  all  times  thereafter, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and 
enjoy  the  thereiinibove-granted  ore,  metals  and  minerals, 
and  every  part  and  parcel  thereof,  with  the  apjiuitenances, 
without  any   let,  suit,  trouble,  molestation,  eviction  or  dis- 

...  turbance  of  or  from  said  psirty  of  the  first  part,  his  heiis, 
assigns,  or  any  persons  lawfully  claiming  or  to  claim  the 
same  by  or  tiirough  him  or  them,  and  that  the  same  were 
then  free,  clear,  discharged  and  unencumbered  of  and  fi'oni 
all  former  grants,  tides,  charges,  estates,  judgments,  taxes, 
assessments  and  encumbrances  of  what  kind  or  nature 
soever,  made,  done,  suffered  by  or  against  the  said  parties 
of  the  tirst  part,  or  either  of  them  ;  and  tlie  said  l)arty  of 
the  tirst  part  did  thereby  covenant  that  he,  his  heirs  and 
assio-ns   the  premises  in  the  above  indenture  described  and 

,,r.  thereby  granted  and  released,  and  every  part  and  parcel 
thereof,  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  against  the  said  party  of  the  first  part  and  his 
heirs,  and  against  all  and  every  person  and  persons  whom- 
soever lawfully  claiming  or  to  claim  the  same  by  or 
throuo-h  him  or  them,  should  and  would  wari'ant,  and  by 
these  presents  forever  defend  as  in  and  by  the  said  deed  of 
contirmation,  or  a  eertitied  copy  thei'eof,  now  in  tlie  posses 
sion  of  your  orator,  and  ready  to  be  produced  as  this  hon- 
orable court  shall  direct,  will  more  fully  appear. 

And  your  orator  further  shows  that  the  last  said  deed 
of  contirmation  was,  on  the  twenty-sixth  day  of  May, 
eighteen  hundred  and  forty-nine,  duly  acknowledged  by 
the  said  Samuel  Fowler  before  Martin  Ryerson,  Esq.,  a 
master  in  chancery  of  New  Jersey,  and  was  on  the  same 
day  duly  recorded  in  the  office  of  the  clerk  of  the  county 
of  Sussex,  in  Book  "14"  of  Deeds,  page  310. 

And  your    orator  further   shows    unto  your   Honor  that 

he  is  advised  and  charges  the  truth  to  be  that  at  the  time 

of  the    making  of   the  last  said   deed   of  confirmation,  the 

40   said  Samuel   Fowler  was  lawfully  seized  and   possessed  of 
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ail  absolute  estate  of  inheritance  in  fee  simple  in  the  ores 
and  minerals  conveyed  by  the  two  deeds  of  conveyance 
firstly  hereinabove  set  forth  and  recited  in  and  ratified  and 
confirmed  by  the  above-mentioned  deed  of  confirmation. 

And  your  orator  further  shows  unto  your  Honor  that 
afterwards  and  on  or  about  the  eighth  day  of  March, 
eighteen  hundred  and  tifty-two,  the  said  The  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company,  by  a 
certain  indenture,  executed  under  its  common  seal,  and 
bearing  date  the  day  and  year  last  aforesaid,  did  grant,  <q 
bargain,  sell,  alien,  release,  remise  and  contirm  unto  'J'he 
New  Jersey  Zinc  Company,  also  a  corporation  created  and 
then  existing  under  the  laws  of  the  State  of  New  Jersey,  a 
deed  of  conveyance  whereby  the  said  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  did  grant, 
bargain,  sell  and  convey  unto  the  said  The  New  Jersey 
Zinc  Company,  their  successors  and  assigns  forevei',  all  tha 
metal,  mititTal  or  iron  ore  usually  known  and  designated  by 
the  name  of  franklinite,  found  or  to  be  found  upon  that 
certain  tract  or  parcel  of  land  described  in  the  indenture  on 
hereinabove  firstly  set  forth,  together  with  all  the  rights, 
benefits  and  privileges  secured  thereby  to  the  said  The 
Sussex  Zinc  and  Cc)pper  Mining  and  Manufacturing  Com. 
pany,  which  said  last  deed  was  duly  acknowledged,  and 
was,  on  the  seventh  day  of  April,  eighteen  hundred  and 
fifty-three,  recorded  in  the  clerk's  ofiice  of  the  county  of 
Sussex,  in  l3ook  ""  ()  4"  of  Deeds,  page  226. 

And  your  orator  further  shows  unto  your  Honor  thatoii 
the  said  eighth  day  of  March,  eighteen  hundi-ed  and  fifty- 
two,  the  said  The  Sussex  Zinc  and  Copper  Mining  and  30 
Manufacturing  Company,  by  a  certain  othei'  indenture  ex- 
ecuted under  its  common  seal  and  bearing  date  the  eiirhth 
day  of  March,  eighteen  hundred  and  fifty-two,  did,  on  or 
about  that  day  and  year,  fora  valuable  consideration,  grant, 
bargain,  sell,  alien,  remise,  release  and  confirm  unto  the  said 
The  New  Jersey  Zinc  Company,  their  successors  and  as- 
signs forever,  all  the  zinc  and  other  ores,  except  franklinite 
and  iron  ores,  found  or  to  be  found  in  and  upon  the  prem- 
ises described  in  the  indenture  herein  secondly  above  set 
forili,  together  with  all  the  rights,   benefits   and    privileges   40 
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secured  thereby  to  the  said  The  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Conipany,  which  last  said  in- 
denture was  duly  acknowledged,  and  was,  on  the  seventh 
day  of  April,  eighteen  hundred  and  fifty-three,  duly  re. 
corded  in  the  clerk's  office  of  the  county  of  Sussex,  in 
Book  "  O  4  "  of  Deeds,  page  228,  as  by  reference  to  the  last 
two  said  indentures,  or  certified  copies  thereof,  now  in 
the  possession  of  your  orator,  and  ready  to  be  produced 
as    tliis  court    shall  direct,    will   more  fully  and    at    larse 

JO   appear. 

And  vour  orator  further  shows  unto  your  Honor  that 
although  the  two  deeds  last  above  mentioned  were  therein 
stated  to  be  for  the  consideration  of  one  dollar,  yet,  in  fact, 
a  large  and  valuable  consideration  was  paid  to  the  stock- 
holders of  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Compau}'  by  tlie  New  Jersey  Zinc  Company,  said 
two  conveyances  having  Ijeen  executed  in  pursuance  of  a 
written  article  of  agreement,  entered  into  between  the  said 
two  companies  on   the  foui'th  day  of   September,  eighteen 

20  hundred  and  tifty-one,  at  which  time  the  corporation 
known  as  the  New  Jersey  Zinc  Company  was  known  and 
designated  b}^  the  name  of  the  New  Jersey  Exploring  and 
Mining  Company,  and  the  said  agi-eement  was  made  be- 
tween the  said  New  Jersey  Exploring  and  Mining  Com- 
pany of  the  one  part,  and  the  Sussex  Zinc  and  Copper  Min- 
ing and  Manufacturing  Company  of  the  other  part,  where- 
by it  was  witnessed  that,  for  the  mutual  interests  of  both 
said  companies,  they  agreed  to  unite  properties  and  to 
carry    on     their    joint    business  under  one    organization, 

30  formed  of  the  New  Jersey  Exploring  and  Mining  Com- 
pany. The  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  agreed  thereby  to  convey  to  the  said 
The  New  Jersey  Exploring  and  Mining  Company  all  the 
real  and  personal  estate  of  the  said  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company,  and  all  lands, 
minerals,  leases  and  rights,  and  all  the  capital  stock  belong- 
in<»-  to  the  said  company  not  issued  to  individuals,  and  the 
said  New  Jersey  Exploring  and  Mining  Company  agreed 
to  recoo-nize  and  admit  the  whole  stock  of  the  said  Sussex 

40    Zinc  and  Copper    Mining   and    Manufacturing    Company 
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to  the  8atiie  dividends  as  tlie  stock  of  the  said  The  New 
Jersey  Exploring  and  Mining  Compaii}',  and  that  the  in- 
dividuals then  holding-  the  stock  of  the  said  The  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company 
shall  be  entitled  equally  with  the  holders  of  the  stock  of 
the  Xew  Jersey  Exploring  and  Mining  Company  to  all 
the  dividends  and  to  all  the  properties,  both  real  and  per- 
sonal, of  the  said  two  companies.  The  New  Jersey  Ex- 
ploring and  Mining  Company  was  to  sell  and  dispose  of 
the  stock  of  the  said  The  Sussex  Zinc  and  Copper  Mining  jq 
and  Manufacturing  Company  not  already  issued,  and  to 
apply  the  proceeds  theieof  in  extending  the  manufactnring 
works  then  owned  l)y  the  said  The  New  Jersey  Exploring 
and  Mining  Cenipany,  and  to  the  payment  of  all  the  debts 
or  (ilemands  of  either  company,  and  any  other  way 
which  might  tend  to  pi'omote  the  joint  interests  of  the  re- 
spective stockholders ;  and  it  was  therein  stated  that  such 
union  was  based  upon  the  principle  of  entire  equality  be- 
tween the  individual  stockholders  composing  the  share- 
holdei-s  of  each  company,  and  that  it  was  contemplated  to  20 
ap])ly  to  the  legislature  of  New  Jersey  for  an  increase  of 
the  capital  stock  of  the  New  Jersey  Exploring  and  Mining- 
Company  to  an  amount  equal  to  that  of  the  said  The  Sus- 
sex Zinc  and  Copper  Mining  and  Manufactui'ing  Company, 
and  in  case  of  such  increase,  then  the  said  stock  of  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany should  be  surrendered  and  said  stock  of  the  said  The 
New  Jersey  Exploring  and  Mining  Company  issued  in  lieu 
thereof.  The  real  estate  of  said  The  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company'  and  all  pei-  ^^ 
sonal  property  was  to  I)e  transferred  to  the  New  Jeisey 
Exploring  and  Mining  Company,  thus  forming  a  complete 
union  and  bringing  together  and  uniting  in  one  chartei-  all 
the  property  rights  and  advantages  now  owned  or  enjoyed 
by  both  said  companies;  until  the  New  Jersey  legislative 
sanction  should  be  obtained,  the  entire  nnimigement  of  the 
property  should  be  vested  in  the  New  Jersey  Exploring 
and  Mining  Company,  all  dividends  should  be  declared  and 
paid  equally  upon  the  issued  stock  of  Ijoth  compatiies,  which 
agreement   was   executed  by  the  said   two  coni])anies,  one   40 
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James  L.  Cui-tis,  then  president  of  the  JS'ew  Jersey  Ex- 
ploring and  Mining  Company,  executing  the  same  under 
tlie  corporate  seal  of  the  said  company,  and  the  said  J. 
Elnathan  Smith,  president  of  tlie  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company,  executed  the  same 
on  behalf  of  the  said  hist-mentipned  company. 

And  your  orator  shows  that,  in  pursuance  of  said  agree- 
ment, the  said  two  conveyances  last  above-mentioned  were 
made,  and  that,  by  an  act  of  the  legislatui'e  of  New  Jersey 

jQ  passed  after  the  said  agreement,  the  name  of  tlie  New  Jer- 
sey Exploring  and  Mining  Company  was  changed  to  that  of 
the  New  Jersey  Zinc  Company.  And  your  orator  is  in- 
formed that  at  the  time  of  the  said  agreement  for  consider- 
ation, the  said  Samuel  Fowler  and  the  said  James  L.  Curtis 
were  each  of  them  a  stockholder  and  director  in  each  of  said 
companies;  that  the  New  Jeisey  Exploring  and  Mining 
Company  was  already  the  owner  of  lai'ge  and  valuable 
mineral  rights  on  Sterling  Hill,  and  had  then  erected  lai'ge 
and  extensive  works   in   the  city  of  Newark   for  the  manu- 

20  facture  of  the  oxide  of  zinc  and  othei-  products  of  zinc  oie  ; 
and  that  the  Sussex  Zinc  and  Coppei"  Mining  and  Manu- 
facturing Company  owned  no  propert_y  whatever,  except 
the  property  described  in  the  two  conveyances  made  by  it 
to  the  New  Jersey  Exploring  and  Mining  Company  and  a 
large  amount  of  unissued  stock  ;  and  that  in  pui'snance  of 
the  agreement  aforesaid,  and  in  carrying  out  the  arrange- 
ment thereby  provided  for,  the  whole,  or  nearly  the  wlude, 
of  the  stock  of  the  Sussex  Zinc  and  Copper  JMining  and 
Manufacturing  Company  was  surrendered  to  the  New  Jer- 

3Q  sey  Zinc  Company,  and  stock  of  the  latter  comj^any  to  an 
equal  amount  was  issued  to  the  stockholde'/s  of  the  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company  as 
a  consideration  for  such  conveyances;  that  the  stock  of  the 
New  Jersey  Zinc  Company  st)  issued  in  exchange  for  the 
stock  of  the  Sussex  Zinc  and  Cooper  Mining  and  Manu- 
facturing Company,  and  in  consideration  of  said  convey- 
ances, had  then  a  large  market  value,  and  the  holdei's 
thereof  derived  a  great  pecuniary  advantage  therefrom  ; 
and  so  your   orator  shows  that   the  said   two   conveyances 

40    were  made  for  an  actual  valuable  considei'ation,  amounting 
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to  tweiity-six  thousand  one  hundred  and  fifty-one  shares  of 
stock  of  the  par  value  of  twelve  dolhirs  and  fifty  cents 
each. 

And  3'i)iir  orator  further  shows  unto  your  Honor  that 
before  tlie  said  two  conveyances  by  the  Sussex  Zinc  and 
(/Opper  Mining  and  Manufacturing  Company  to  tlie  Kew 
Jersey  Zinc  Company,  and  before  tlie  said  ag'i'eement  for 
consolidation  and  a  union  of  their  interests  had  been  entered 
into,  the  said  The  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company  had  made  three  openings  on  tlie  iq 
nortlierly  part  of  Mine  Hill,  on  tliat  part  of  the  vein  which 
was  supposed  to  be  included  within  the  boundai'ies  of  the 
said  deed  executed  by  the  said  Samuel  Fowler  to  the  said 
The  Sussex  Zinc  and  Copper  ]\[iniiig  and  Manufacturing 
Company  for  the  franklinite,  and  had  mined  and  removed 
considerable  quantities  of  franklinite  ore  thei-efrom,  claim- 
ing title  thereto  under  and  by  virtue  of  the  said  deed  fi'om 
Samuel  Fowler  for  the  franklinite,  being  the  deed  first 
hereinbefoi'e  set  forth  ;  that  sncli  mining  opei'ations  were 
conducted  and  carried  on  with  the  full  knowledge  of  the  on 
said  Samuel  Fowler,  James  L.  Curtis  and  of  Alexander  C. 
Farrington,  all  of  whom  were  stockholders  and  directors  in 
the  said  The  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company,  and  to  whom  it  was  well  known  that 
the  last  said  company  had  no  claim  or  right  to  said  ore 
except  under  the  said  deed. 

And  your  orator  further  shows  that  the  mining  opera- 
tions hereinafter  mentioned  to  have  been  carried  on  bv  the 
said  The  New  Jersey  Zinc  Company  upon  the  same  terj'i- 
toi-y  included  within  the  bounds  of  said  deed  were  con-  qm 
tinned  in  tiie  same  openings  which  had  been  previously 
Huide  ill  the  same  vein  by  the  said  The  Sussex  Zinc  and 
Ct)pper  Mining  and  Manufacturing  Companj'. 

And  your  orator  furiher  shows  that  shortly  after  said 
consolidation  of  the  two  corporations  above  mentioned  was 
effected,  and  after  the  two  conveyances  had  been  executed 
to  the  New  Jersey  Zinc  Coin|)any  by  the  Snssex  Zinc  and 
Copper  Mining  and  Manufacturing  Company,  the  New 
Jersey  Zinc  Company  caused  to  be  prepared  and  published, 
and  extensively  circulated,  a  docnment  entitled,    "Reports  40 
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of  the  New  Jersey  Zine  Company,  1852,"  wliieh  doeunieiit 
contained  i-eports,  one  addressed  to  tlse  president  and 
directors  of  the  New  Jersey  Zinc  Company,  signed  by  C. 
E.  Detrnold,  Horatio  Allen  and  John  C.  Hitchcock,  a 
committee  wlio  Iiad  at  a  previous  meeting  of  the  board  been 
appointed  to  investigate  the  affairs  of  the  New  Jersey  Zinc 
Company  ;  also  a  report  made  by  Charles  T.  Jackson,  M. 
D.,  who  signed  himself  "  Assaj'er  to  the  State  of  Massa- 
chusetts, and    United    States    Geologist    foi-    the    mineral 

10  lands  of  the  U.  S.  in  Michigan,"  &c.,  which  report  was 
dated  ''  Boston,  October  12th,  1852,"  and  was  addressed  to 
"Colonel  James  L.  Cnitis,  President  of  New  Jersey  Zinc 
Company,"  and  which  purported  to  be  a  statement  and 
report  of  an  examination  made  by  the  said  Charles  T. 
Jackson  for  the  said  New  Jersej'  Zinc  Company  of  their 
mineral  properties  in  the  counties  of  Sussex,  which  rej-ort 
contained  a  statement  describing  the  bed  of  franklinite  on 
Mine  Hill,  and  alleo-ino-  that  the  extent  of  it  on  the  New 
Jersey  Zinc  Company's  property  is  live  hundred  feet  on  the 

20  easterly  side  of  the  road  to  Hamburg,  and  two  hundred 
feet  on  the  other  side  of  said  road  ;  that  the  elements  of 
said  report  being  calculated,  gave  three  million  and  sixty 
thousand  cubic  feet  for  the  quantity  of  franlclinite  ore 
within  the  said  live  hundred  feet,  and  annexed  to  said 
report  was  a  recapitulation  of  computation  of  ores  of  zinc 
and  franklinite,  signed  by  the  said  Charles  T.  Jackson,  in 
which  it  was  represented  that  the  quantity  of  fi'ankliniteon 
Mine  Hill  belonging  to  the  company  was,  in  breadth,  thirty- 
foui    feet;  length,    seven    hundred    and    thirty-two    feet; 

30  height,  one  hundred  and  eighty  feet  ;  contents,  live  hundred 
and  seventy-two  thousand  three  hundred  and  eighty-thi'ee 
tons  ;  and  that  the  said  statement  or  report  also  contained  a 
report  addressed  to  "James  L.  Curtis,  Esq.,  President  of 
the  New  Jersey  Zinc  Company,"  dated  "Newark,  Nov. 
1st,  1852,"  signed  "A.  C.  Farrington,  Mining  Engineer," 
who  was  the  same  Alexander  C.  Farrington  hereinbe- 
fore mentioned,  which  report  alluded  to  the  geological 
survey  which  had  then  lately  been  made  of  the  mines  of 
the  company  by  Dr.  Charles  T.  Jackson   with   a    view    of 

40    ascertaining  the  amount  of  its  zinc  and  franklinite  ores,  and 
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stated  that  upon  a  careful  examination,  and  making  ac- 
cuiate  measurements  of  the  various  veins,  he  computes  over 
one  million  one  hundred  tliousand  tons  of  each  mineral 
(namely,  zinc  and  franklinite),  helono-ing  to  the  company, 
above  the  level  of  drainage.  Thesiiid  I'eport  of  P'ari'ington 
also  proceeded  to  describe  the  merits  of  franklinite  ore  in 
the  following  language  :  "The  fi'aidvlinite  ore,  it  is  well 
known,  contains,  in  addition  to  iron,  a  large  percentage  of 
zinc.  To  save  the  zinc  in  connection  with  the  iron  was  a 
great  desideratum.  This  has  been  done,  and  results  have  iq 
been  obtained  of  the  greatest  importance.  The  iron  pro- 
duced from  the  franklinite  has  been  tested  in  this  country 
and  in  Europe,  and  for  strength  and  tenacity  is  believed  to 
be  superior  to  any  iron  now  known  in  any  part  of  the 
world.  It  is  believed  that,  under  cai'eful  numagement 
franklinite  ore  may  be  so  worked  as  that  the  zinc  oxide 
produced  will  pay  the  greater  portion  of  working  cost  of 
smelting.  The  managers  have  great  pleasure  in  conimu- 
ni(;ating  this  resnir,  and  the  successful  smelting  of  the 
ranklinite  will  mark  a  new  era  in  the  pi'oduction  of  iron  oq 
in  this  country." 

And  your  orator  furtlier  shows  that  the  said  repoi-t  was 
printed  and  published  in  pamphlet  form  by  the  said  New 
Jersey  Zinc  Company,  of  which  said  James  L.  Curtis  was 
then  president,  and  circulated  by  them  extensively  for  the 
purpose  of  inducing  persons  to  contribute  capital  to  the 
enterprise  of  said  company,  and  to  invest  in  the  stock 
which  the  company  then  had  accruing  to  it  from  the  con- 
solidation aforesaid  with  the  Sussex  Zinc  and  Copper  Min- 
ing and   Manufacturing  Company.  on 

And  your  orator  shows  that  the  five  hundred  feet  of 
franklinite  oi-e  i-eferred  to  in  said  report  of  Charles  T. 
Jackson  was  the  same  section  of  the  franklinite  vein  on 
Mine  Hill  wliicli  was  conveyed,  or  supposed  and  believed 
to  have  been  conveyed,  to  the  said  New  Jersey  Zinc  Com- 
pany by  the  Sussex  Zinc  and  Copper  Mining  and  Manu. 
facturing  Company's  franklinite  deed  hereinbefore  re- 
ferred to. 

And  your  orator  is  informed  and  believes  that  by  means 
of  the  circulation  of  the  said  pamphlet  and    the  statements   40 
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therein  contained,  laii^e  numbers  of  persons  were  induced 
to  and  did  become  stocl< holders  in  tlie  said  New  Jei'sej 
Zinc  Company,  and  in  su  doing  they  lelied  greatly  upon 
tiie  correctness  of  the  said  report  put  forth  by  the  said 
company,  and  particularly  upon  the  measurements  made  by 
Charles  T.  Jackson  of  the  ores  of  the  said  company  sup- 
posed to  be  in  the  veins,  tlie  said  Charles  T.  Jackson  being 
then  one  of  the  mosteminent  and  best  known  mineralogists 
or  geologists  in  this  or  any  other  country. 

IQ  And  your  orator  shows  that  by  said  I'eport  the  said  New 
Jersey  Zinc  Company,  then  controlled  and  managed  hugely 
bv  the  said  James  L.  Curtis,  Samuel  Fowler  and  Alexander 
C.  Farrington,  published  to  the  world  their  claim  to  own 
about  five  hundred  feet  of  the  franklinite  on  the  vein  on 
the  northerly  part  of  Mine  Hill,  to  which  said  comj)any 
had  no  other  title  than  that  derived  from  the  fianklinite 
deed  from  the  Sussex  Zinc  and  Copper  JViining  and  j\Jaii- 
ufacturing  Company  above  mentioned. 

And  your  orator  further  shows  unto  your  Honor  that  at 

20  the  time  of  the  conveyances  tirst  hereinbefore  set  forth  fiom 
Samuel  Fowler  to  the  Sussex  Zinc  and  Cop})er  Mining  and 
Manufacturing  Company,  and  at  the  time  when  the  said 
property  was  conveyed  by  the  last-named  company  to  the 
New  Jersey  Zinc  Company,  it  was  supposed  and  believed 
by  the  said  Samuel  Fowler  and  the  said  James  L.  Curtis, 
and  by  all  parties  interested  in  said  minei-al  pi'operties,  that 
the  said  deed  last  above  referred  to  covered  and  included 
within  its  boundaries  a  section  or  portion  of  the  frank- 
linite vein   on   the  northerly   half  of  Mine  Hill   of    about 

30  in  length  live  hundred  feet,  and  that  soon  aftei'  the  making 
of  the  said  conveyances,  and,  at  least,  as  your  oi'ator  is  in- 
formed, aseai'ly  as  the  year  eighteen  hundred  and  fifty-thi'ee, 
the  said  New  Jersey  Zinc  Company'  cotnmenced  to  mine 
on  the  said  vein  on  the  said  northerly  half  of  Mine  Hill, 
and  within  the  limits,  as  was  then  supposed  and  believed 
of  the  said  conveyance  of  franklinite,  and  in  the  same 
mines  or  openings  which  had  been  previously  dug  and 
opened  by  the  Sussex  Zinc  and  Copper  Mining  and  Man- 
ufacturing Company,  and  did  thei-eafter  continue  to  mine, 

40    remove,  dispose  (jf  and  convert  to    its  own  use   lai-ge  qnan- 
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titles  of  frankliiiite  ore,  ;iiid  were  [)eriiiitted  to  so  continue 
to  mine  and  remove  and  dispose  of  said  ore  witliont  inter- 
ruption or  objection  from  any  quarter  whatever,  and  con- 
tinued so  to  do,  either  continuously  or  with  oidy  shoi't 
interiMiptions,  and  without  question  or  objection,  until 
about  the  year  eighteen  hundied  and  seventy-nine. 

And  your  orator  further  sliows  unto  your  Honor  that 
afterwards,  on  the  thirtieth  day  of  October,  in  the  year 
eighteen  hundred  and  eighty,  the  said  The  New  Jersej' 
Zinc  Company,  by  deed  of  that  date,  executed  under  its  |q 
corporate  seal  and  attested  by  the  signature  of  Edward 
Baker,  its  president,  and  A.  11.  Farlin,  its  secretaiy,  did, 
foi-  and  in  consideration  of  fifteen  thousand  shares  of  the 
capital  stock  of  your  orator,  of  the  par  value  of  one  hun- 
di'ed  dnlUirs  each,  amounting  to  the  sum  of  one  million 
five  hundred  thousand  dollars,  grant,  bargain,  sell  and 
convey  to  your  orator  and  its  successors  and  assigns  for- 
ever, among  other  things,  aii  the  real  estate,  mineral  rights, 
leases,  patents,  patent  rights,  woiks,  furnaces,  machinery, 
fixtures,  etc.,  fjelonging  to  the  said  The  New  Jersey  Zinc  OQ 
Company,  and  among  the  properties  enumerated  in  the 
said  deed  were  the  properties  described  in  the  two  deeds 
hereinbefore  set  forth,  made  and  executed  by  the  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company  to 
the  New  Jersey  Zinc  Company,  bearing  date  on  the  eigh- 
teenth day  of  March,  eighteen  hundred  and  fifty-two,  by 
one  of  which  the  said  metal,  mineral  or  iron  ore,  nsually 
known  and  designated  by  tiie  name  of  franklinite,  was 
conveyed,  whereby  your  orator  became  seized  of  and  en- 
titled unto  all  the  right,  title  and  interest  which  had  qa 
heretofore  been  of  the  New  Jei'sey  Zinc  Comjjany  in  the 
said  minei'als,  conveyed  by  the  said  two  deeds,  and  now  is 
the  lawful  owner  thereof. 

And  your  orator  further  shows  that  the  last  said  deed, 
having  been  first  duly  acknowledged  oi'  pi-oved,  was  after- 
wards duly  I'ecorded  in  Sussex  county  clerk's  oftice,  in 
Book  '•  H  7  "  of  Deeds,  page  519. 

And  your  orator  furthei-  shows  unto  your  H<_)nor  that 
shortly  after  the  execution  of  the  two  deeds  hereinbefoi-e 
first  stated  from   Samuel    Fowler  to  the   Sussex    Zinc  and    49 
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Copper  Milling  and  Mcinufactiiriiig  Coini)any,  tlie  said 
Samuel  Fowler  executed  anotlier  deed  of  conveyance, 
bearing  date  on  the  tliirteenth  day  of  December,  eiijliteeu 
lumdred  and  lifty,  which  deed  was  made  between  the  said 
Samuel  Fowler  and  Henrietta  !>.,  his  wife,  of  the  tii'st  part, 
and  the  said  James  L.  (Jurtis  and  one  Daniel  II.  Curtis, 
trustees  of  the  Fi-anklinite  Mining  Company,  of  tlie  city, 
county  and  State  of  New  York,  of  the  second  part, 
whereby  it  was  witnessed  that  the  parties  of  the  lirst  part, 

jQ  for  and  in  consideration  of  one  dollar  to  them  in  hand 
paid,  receipt  whereof  was  thereby  acknowledged,  and  for 
divers  other  good  considerations  then  and  tliereunto  mov- 
ing, granted,  sold  and  conveyed  unto  the  party  of  the 
second  part  all  the  reserved  iron  ore  called  franklinite  and 
all  the  other  reserved  ores  and  metals  not  granted  or  con- 
veyed to  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Compaii}^,  by  deed  executed  by  them,  the  said 
parties  of  the  first  part,  on  the  tenth  day  of  March,  eigh- 
teen hundred  and  forty-eight,  or  by  deeds  executed  on  the 

2Q  sixth  day  of  March,  in  the  year  aforesaid,  or  by  their  deed 
of  confirmation,  executed  on  the  lit'th  day  of  March,  eigh- 
teen hundred  and  foiTy-nine,  found,  or  to  l)e  found,  in 
certain  parcels  or  pieces  of  land  described  in  said  deed, 
which  were  the  same  tracts  of  land  described  in  the  second 
deed  from  Samuel  Fowler  to  the  Sussex  Zinc  and  Cop- 
per Mining  and  Manufacturing  (company,  as  lierein- 
above  stated,  the  first  of  which  tracts  of  land  was 
the  Mine  Hill  farm,  to  have  and  to  liold  in  fee 
simple,  or  in   absolute  ownersliip,  all   the  franklinite   and 

3Q  all  other  ores  or  metals  reserved  in  the  three  deeds  herein, 
before  referred  to,  or  not  granted  by  them,  made  by  tin; 
parties  of  the  first  part  to  the  Sussex  Zinc  and  Copi)er 
Mining  and  Manufacturing  Company,  by  whicdi  deed  it  will 
be  seen,  as  your  orator  shows  to  the  court,  that  this  convey- 
ance from  Samuel  Fowler  and  his  wife  to  James  L.  Curtis 
and  Daniel  H.  Curtis  was  made  expressly  subject  to  the 
prior  conveyances  made  by  Samuel  Fowler  to  the  Sussex 
Zinc  and  Copper  Minino;  and  Manufacturing  Company, 
which  were  on  tlie  same  territory  covered  by  and  described 

40  in  the  said  deed  to  James  L.  Curtis  and  Daniel  H.  Curtis, 
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And  juiir  orator  furtlier  sliows  unto  your  Honor  that 
tlie  Fi-aiikliiiite  Mining  Company,  named  in  tlie  last  said 
deed,  of  which  the  said  James  L.  Curtis  and  Daniel  A. 
(Jurtis  were  said  to  be  trustees,  was  not  a  corporation,  but 
was  wliat  is  known  as  a  joint  stock  association  or  kind  of 
partnei'ship,  organized  under  the  laws  of  the  State  of  New 
York,  tliat  the  articles  of  association  by  which  the  said 
Franklinite  Minino^  Comnanv  was  orj^-anized  bore  date  on 
the  thirteenth  day  of  December,  eighteen  hundred  and 
fifty,  and  were  executed  and  sealed  i)y  the  following  sub-  iq 
scribers,  viz  ;  James  L.  Curtis,  Daniel  H.  Curtis,  Samuel 
T.  Jones,  Samuel  Fowler,  Jonathan  Trotter,  A.  C.  Farring- 
ton  and  Acquilla  Jones,  who  were  also  the  first  directoi's  of 
the  said  association,  and  were  such  directors  at  the  time 
when  Samuel  Fowler  made  the  conveyance  to  the  said 
ti'ustees  of  the  Franklinite  Mining  Company  last  hereinbe- 
fore set  forth. 

And  your  orator  fni'ther  shows  that  the  said  James  L. 
Curtis  has  ci)ntiinie(l  robe  a  director  of  the  said  association 
ever  since,  until  the  present  time,  and  that  the  said  Samuel  20 
Fowler  and  Alexander  C.  Farrington  and  Joiuithan  Trottei- 
continued  to  be  such  directors  until  they  respectively  died, 
which  time,  in  the  case  of  each  of  them,  was  man_y  years 
after  the  execution  of  said  deed. 

And  your  orator  further  shows  unto  your  Honor  that 
about  the  time  when  the  said  conveyances  were  made  by 
Samuel  Fowler  to  the  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company,  the  said  Alexander  C.  Farring- 
ton was  a  director  of  the  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  and  at  the  time  the  said  30 
conveyances  wei'e  made  by  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  to  the  New  Jersey 
Zinc  Company,  the  said  Alexander  .C.  P^irrington,  Satnuel 
Fowler  and  James  L.  Curtis  were  directors  of  both  of  said 
companies;  that  the  said  Alexander  C.  Fan-ington  was  also 
a  skillful  civil  engineei  and  surveyor,  and  that  he,  for  the 
purpose  of  ascertaining  the  lines  described  in  the  convey- 
ance of  the  deed  from  Samuel  Fowler  and  wife  to  the  Sus- 
sex Zinc  and  Copper  Mining  and  Manufacturing  Company 
for  the  fraidclinite  on  a  part  of  Mine  Plill,  surveyed  and  run    40 
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the  lines  deshribeil  in  said  deed,  and  in  making  said  survey 
lie  actually  run  and  located  upon  the  ground  the  lines  de- 
scribed in  said  deed,  where  they  crossed  the  vein  on  Mine 
lIiW,  in  such  nuinnei' as  to  include  within  the  boundsof  said 
deed  about  five  Innidred  feet  in  length  of  said  frankliiiite 
vein,  and  corresj)ondiiig  in  location  substantially  with  a 
survey  and  map  tliei'eof  afterwards  made  by  one  Isaac 
Shiner,  which  will  be  hei'einafter  mentioned. 

And  your  orator  further  shows  unto  your  Honoi-  that  on 

XQ  or  about  the  fourth  day  of  April,  in  the  year  eighteen  hun- 
dred and  hfty-threc,  the  New  Jersey  Zinc  Company  began  to 
mine  fi-anklinite  on  the  northerly  half  of  Mine  Hill,  within 
the  limits  conveyed,  oi-  supposed  to  be  conveyed,  to  it  by 
the  deed  for  franklinite  ;  and  before  such  mining  operations 
had  proceeded  to  any  great  extent,  and  in  the  month  of 
May  or  June  of  the  year  eighteen  hundred  and  Hfty-three, 
John  George,  the  agent  and  mininir  superintendent  of  the 
ISTew  Jersey  Zinc  Com])any,  being  desii'ons  of  knowing  the 
location  of  the  lines  of  the  said  deed  for  fi-auklinite  where 

20  they  crossed  the  vein,  in  order  that  he,  in  his  mining,  might 
keep  within  the  said  lines,  procured  the  said  Samuel  Fow- 
ler, the  o-rantor  of  said  deed,  and  who  was  at  the  same  time 
a  director  of  the  Frarddinite  Mining  Company  above  men- 
tioned, to  come  from  Port  Jervis,  in  the  State  of  New 
York,  where  he  then  resided,  to  Frniddin  Furnace,  for  the 
pui-pose  of  pointing  out  on  the  gronnd  to  the  said  John 
George  the  place  where  the  lines  of  the  said  frankliinte 
deed  crossed  the  said  vein  ;  and  the  said  Samuel  Fowler 
pointed  out  the  said  lines  as  crossing  said  vein  at   the  same 

30  places  respectively  where  they  were  run  and  surveyed  and 
located  by  the  said  Alexander  C.  Farrington.  and  in  the 
same  places  where  they  were  afterwards  run  by  the  said 
Isaac  Shiner,  and  laid  down  and  delineated  on  the  map  by 
him  as  aforesaid,  and  they  were  so  located  by  the  said 
Samuel  Fowler  as  to  include  within  the  limits  of  said  deed 
about  five  hundred  feet  in  ien^th  of  the  said  franklinite 
vein  on  the  north  part  of  Mine  Hill,  and  that  thereafter  the 
said  The  New  Jersey  Zinc  Company  mined  and  removed 
many  thousand  tons  of  fraidclinite  ore  fi'om  said    five   liuii- 

40   dred  feet  of  said  vein    which  was  intended  to   be    included 
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within  the  limits  of  said  deed,  and  althonirli  the  said  Samuel 
Fowler  and  the  said  James  L.  Curtis  and  Daniel  IJ.  Curtis 
and  Alexander  C.  Farrintj^ton  and  Jonathan  Trotter,  who 
were  directors  of  the  Fraidclinite  Mining  Compaii}',  well 
knew  that  such  mining  operations  were  being  carried  on  bv 
the  New  Jersey  Zinc  Company  in  the  said  vein  of  frai^k- 
linite,  under  the  claim  of  title  therein  dei-ived  fi-om  the 
said  deed  for  franklinite.  vet  neither  they  nor  any  other 
person  interested  in  said  Franklinite  Mining  Company 
ever  made  any  objection  to  such  mining  operations  or  ia 
attempted  to  interfei'e  therewith  or  claimed  any  right  what- 
ever so  to  do. 

And  your  oi-ator  further  shows  that  some  time  in  the 
year  eighteen  hiindi'ed  and  Hfty-five,  the  said  The  New 
Jersey  Zinc  Company,  for  the  purpose  of  defining  more 
clearly  the  limits  of  their  mineral  rights  on  Mine  Hill, 
ciiiseil  a.  survey  of  l);)th  of  the  pr.)p3rties  conveyed  to  it  by 
the  Sussex  Zinc  and  Copper  ]V[ining  and  Manufacturing 
Conuvanv,  as  hereinbefoi'e  mentioned,  to  be  made  bv  one 
Isaac  Shiner,  then  of  the  county  of  Sussex,  and  now  dc-  20 
ceased,  who,  in  his  life  time,  and  at  the  time  of  making 
said  survey,  was  one  of  the  most  skillful  and  reputable  land 
snrveyoi-s  in  the  county  of  Sussex,  and  that  in  locating 
the  lines  of  the  deed  first  hei-einl)efore  set  forth,  known  as 
the  franklinite  deed,  upon  the  ground,  the  said  IsaacShiner 
was  assisted  l)y  the  said  John  George,  who  showed  the  said 
Isaac  Shiner  the  place  on  the  said  franklinite  vein  wliere 
the  lines  of  the  said  survey  were  said  to  cross  the  same  by 
the  said  Samuel  Fowlei',  and  the  said  Isaac  Shiner  did 
make  a  survey  and  a  map  of  the  whale  of  the  said  Mine  30 
Hill  farm,  and  also  of  the  tract  conveyed,  oi-  attempted  to 
be  conveyed,  by  the  said  franklinite  deed,  which  map  was 
made  in  the  year  eighteen  hundred  and  fifty-five,  and  a 
copy  thereof  is  hereunto  annexed,  and  a  partof  said  survej- 
crosses  and  includes  the  fi'aid'clnite  vein  within  the  limits 
of  a  parallelogram  on  said  map,  and  which  lies,  as  delin- 
eated on  sai'l  map,  to  the  north  of  a  lot  marked  ''  Lot  No. 
4,  containing  six  and  tifty-hundredths  acres,"  and  imme- 
diately to  the  southeast  of  a  lot  marked  on  said  map  "Lot 
No.  3,  Scott  faru),  containing  sixty -eight  acres,"  which  map    ^q 
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was  always,  after  it  was  iiuule,  held  and  claimed  by  the  said 
The  New  Jersey  Zinc  Company  as  sliovving  properly  the 
boundaries  of  the  said  franklinite  deed;  and  the  lines  of 
the  said  paralleloo^ram  wliere  they  crossed  the  franklinite 
vein  were  substantially  the  same  as  those  run  and  located 
by  the  said  Alexander  C.  Farrington,  as  hereinbefore  men- 
tioned, and  as  they  were  afterwai'ds  pointed  out  to  the  said 
John  George  by  the  said  Samuel  Fowler. 

And  your  orator  charges  the  truth   to  be  that  the  said 

£Q  parallelogram,  as  delineated  on  said  map  by  tlie  said  Isaac 
Shinf»r,  exhibits  truly  and  correctly  the  points  on  the  said 
vein  where  the  lines  of  the  said  franklinite  deed  were  in- 
tended and  supposed  to  cross  the  said  vein,  and  conforms 
substantially  to  what  was  intended  to  be  conveyed  by  the 
said  franklinite  deed,  and  to  what  was  always  supposed  to 
liave  been  conveyed  thereby  uritil  the  trial  of  the  suit  here- 
inafter mentioned  between  Charles  W.  Trotter  and  the 
New  Jersey  Zinc  Conij)any. 

And  your  orator  further  shows  unto  your  Honor  tliat  on 

20  or  about  the  sixth  day  of  March,  eighteen  hundred  and 
seventy-seven,  the  said  James  L.  Curtis,  describing  him- 
self as  survivinir  trustee  of  the  Franklinite  Mining  Com- 
pany,  did  make  and  execute,  under  his  hand  and  seal,  and 
deliver  to  one  Charles  W.  Trotter,  a  mining  lease,  bearing 
date  the  day  and  year  last  aforesaid,  whei'eby  the  said 
James  L.  Curtis,  as  such  surviving  trustee  of  the  Frank- 
linite Mining  Company,  did  demise  unto  the  said  Charles 
W.  Trotter,  for  the  term  of  tliirty  years  from  the  sixth 
day   of    March,   eighteen   hnntlred    and    seventy -seven,  all 

30  that  certain  westerl}-  mine,  vein,  lode  and  bed  of  franklin- 
ite ore,  together  with  all  the  spurs,  off-shoots,  dips  and 
angles  thereof,  and  all  other  ores  and  minerals  thereon 
contained,  situate  on  the  south  part  of  the  north  part  of 
Mine  Hill,  in  the  township  of  Hardyston,  county  of  Sus- 
sex aforesaid,  commencing  at  a  point  between  the  north 
half  part  of  Mine  Hill  (so  called),  from  thence  rnmiing 
northerly  along  the  line  of  the  said  westerly  bed  or  vein 
of  franklinite  ore  five  hundred  feet,  it  being  stated  in  said 
lease  to  be  the  intention  of  the  said  lessor   to  grant  to  the 

40  said  Charles  W.  Trotter,  his  heirs  and  assigns,  for  the  tei-m 
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uf  tliirty  years,  the  whole  of  the  westerly  vein,  lode  or  bed 
of  franklinite  and  its  branches  for  the  distance  of  five 
hnndred  feet  in  length  from  said  dividing  line,  and  reserv- 
ing nnto  the  said  James  L.  Curtis,  as  trustee  of  the  said 
Franklinite  Mining  Company,  one-half  part  of  the  entire 
profits  arising  fi-oin  the  mining  and  selling  of  said  ores 
and  minei'als  contained  in  the  therein  above-described 
premises. 

And  your  orator  further  shows  that  the  said  mining  lease 
to  the  said  Charles  W.  Trotter,  being  for  only  five  hun-  ^q 
dred  feet  of  said  vein  north  of  the  dividing  line,  did  not 
reach  to  oi'  affect  the  five  hundred  feet  of  the  said  vein 
wliicli  had  l)een  conveyed  or  was  intended  to  be  conveyed 
to  the  New  .Jersey  Zinc  Company  by  the  before  mentioned 
deed  for  franklinite. 

And  your  orator  further  shows  that  afterwards  and  on 
or  about  the  tenth  day  of  April,  eighteen  hundred  and 
seventy-nine,  the  said  James  L.  Curtis,  styling  liimself 
James  Langdon  Curtis,  trustee  for  the  Franklinite  Mining 
Company,  executed  another  lease  to  the  said  Charles  W.  20 
Trotter,  whereby  the  said  James  L.  Curtis  did  undertake 
to  demise  to  the  said  Charles  W.  Trotter,  for  the  term  of 
fifteen  years  from  the  date  of  said  lease,  all  that  certain 
westerly  mine,  vein,  lode  or  bed  of  fraidclinite  ore,  togetlier 
with  all  the  spurs,  off-shoots,  dips  and  angles  thei-eof,  and 
all  the  franklinite  oi'e  therein  contained,  situate  on  the 
north  half  of  Mine  Hill,  at  Franklin  Furnace,  in  the  said 
township  of  llardyston,  and  described  as  follows  ;  Com- 
mencing at  a  point  five  hundred  feet  northei'ly  from  the 
boundary  line  between  the  North  and  South  Mine  IJill,  so  3Q 
called  ;  from  thence  running  northerly  along  the  line  of 
the  said  westerly  vein  of  franklinite  oi-c  tive  hundred  and 
seventy-four  feet  to  the  Hamburgh  road  ;  and  by  the  said 
lease  the  said  James  L.  Curtis  did  reserve  foi-  himself,  his 
successors  and  assigns,  the  rent  or  royalty  of  one  dollai'  for 
each  and  every  ton  t)f  fraiddinite  ore  mined  and  removed 
from  said  demised  premises  during  the  first  tliree  yeais,  and 
two  dollars  for  each  and  every  ton  of  said  ore  mined  and 
removed  from  said  pi'emises  for  tlie  remainder  of  the  term  ; 
and   the  said  Charles    W.  Trotter   did    agree,  by  the   said   4Q 
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lease,  that  he  would,  within  six  iiionths  from  the  date 
thereof,  enter  upon  said  demised  premises  and  commence 
to  mine  and  remove  the  said  fraidvlinite  ore  tiierein  con- 
tained, and  so  continue  to  mine  and  remove  the  said  ore  at 
such  rate  that  the  amount  of  said  ore  so  removed  should 
equal  ten  thousand  tons  in  each  and  every  year  of  said 
term,  and  that  he  would  pay  and  cause  to  he  paid  one 
dolhir  for  each  and  everv  ton  of  said  ore  so  mined  durino- 
the  tirst   three  years,  to  be  paid  quarterly,  and  two  dollars 

/a  ton  for  each  and  everv  ton    mined  during::  tlie  remaindei- 
10  ■ 

of  the  term. 

And  your  orator  further  shows  that  the  last  said  lease 
from  James  L.  Curtis,  survivin<^  trustee  as  aforesaid,  to 
Charles  W.  Trotter,  covered  and  inchuled  that  same  tive 
hundred  feet  of  the  said  frardvlinite  vein  which  was  con- 
vej'ed  or  intended  to  be  conveyed  to  tlie  New  Jersey  Zinc 
Company  by  the  said  deed  for  fi-anklinite. 

And  your  orator  further  shows  that  at  the  time  the  last 
said  lease  was  made,  the  New  Jersey  Zinc  Company  was 
actually  minini^,  with  a  lar<^e  force  of  miners  and  with  ex- 
tensive and  valuable  machinery  for  mining  purposes,  upon 
the  part  of  the  franklinite  vein  atten.pted  to  i)e  leased  by 
the  said  James  L.  Curtis  to  the  said  Charles  W.  Trotter  by 
the  said  last-mentioned  lease,  but  witliin  the  limits  of  the 
said  live  hundred  feet,  or  thereabouts,  supposed  to  have 
been  conveyed  to  the  said  The  New  Jersey  Zinc  Company 
by  the  said  deed  for  franklinite;  and  your  orator  is  in- 
formed that  it  was  one  of  the  conditions  of  the  last  said 
lease  that  the  said  Charles  W.  Trotter  was  to  institute  legal 
proceedings  against  the  said  The  New  Jersey  Company, 
and  to  furnish  and  advance  the  funds  necessary  to  carry  on 
said  legal  proceedings,  and  to  repay  himself  for  such  ad- 
vances out  of  the  rent  or  royalty  reserved  in  said   leases. 

And  your  orator  further  shows  that  the  said  Charles  W. 
Trotter  is  a  son  of  the  Jonathan  Trotter  who  was  one  of  the 
orio-inal  associates  wdio  formed  the  association  known  as 
the  Franklinite  Mining  Company,  hereinbefore  mentioned, 
and  who  continued  to  be  a  director  thereof  until  his  death. 
The  said  Charles  W.  Trotter  succeeded,  on  the  death  of  his 
4Q   father,  to  the  ownership  of  a  considerable   portion   of  the 
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stuck  of  the  Fraiikliiiite  Mining  Coin])any,  and  when  he 
took  the  said  lease  he  well  knew  that  the  New  Jersey  Zinc 
Company  was  in  possession  of  the  said  franklinite  vein, 
nnnin"-  thereon  under  tiieir  claim  of  title  theieto  derived 
from  said  deed  for  fi'aidvlinite,  and  was  personally  fully 
acquainted  with  all  the  deeds  and  conveyances  hereinbefore 
set  forth. 

And  your  orator  fui-ther  shows  unto  your  Honor  that 
afterwards,  and  vu  or  about  the  Urst  day  of  May,  in  the 
year  eighteen  hundred  and  seventy-nine,  the  said  Charles  iq 
AV.  Trottei',  who  was  a  resident  of  the  State  of  New  York, 
commenced  an  action  of  trespass  airainst  the  New  Jersev 
Zinc  C<jmpany  in  the  Circuit  Coui't  of  the  United  States  for 
the  district  of  New  Jersey,  wdiich  summons  was  returnable 
on  the  twelfth  day  of  May,  in  the  year  eighteen  hundred 
and  seventy-nine,  and  on  or  about  the  twetity-eighth  day 
of  May  in  the  same  year,  by  his  attorney,  filed  a  dechn-ation 
in  the  said  suit,  in  which  he  complained  that  the  defendant, 
on  the  first  of  Deceniber,  eighteen  hundred  and  seventy- 
eigiit,  and  on  ceitain  other  days  and  times  between  that  on 
day  and  tiie  commencement  of  the  suit,  broke  and  entered 
tiie  close  of  the  plaintiff  there  situate,  being  a  mine  or  vein 
of  franklinite  or  described  as  follows,  viz.,  all  that  certain 
westerly  mine,  vein,  lode  and  l)ed  of  fraiddinite  ore  situate 
on  the  south  part  of  the  north  part  of  Mine  Hill,  in  the 
said  township  of  Hardyston,  bounded  and  desci-ibed  as  fol- 
lows, to  wit  :  Commencing  at  the  boundaiy  line  iietween 
the  north  and  south  half  pnrtof  Mine  Hill,  so  called  ;  from 
thence  running  northerly  along  the  line  of  said  westei'ly 
vein  or  bed  of  franklinite  ore  five  hundred  feet;  and  tlien  30 
and  there,  on  the  days  and  times  aforesaid,  forcibly  dug  up 
and  blasted  out  of  said  vein  or  mine  of  said  plaintiff  a  large 
(pnmtity,  to  wit,  two  hundred  tons,  or  fraid<linite  oi-e,  of 
great  value,  to  wit,  of  the  value  of  one  thousand  dollars, 
and  cai-ried  the  same  away  and  conveited  and  disposed 
thereof  to  its  own  use,  which  declaration  also  contained  a 
count  usually  described  as  a  count  in  trespass  c/e  bonis 
asportatis  for  two  hundi'ed  tons  of  fi-anklinite  ore,  of  the 
troods  and  chattels  of  the  said  plaintitf. 

And   your  oi'ator  further  shows     that    on     the  twenty-  ^q 


1772 

* 

fourth  (lay  of  .liiiie,  in  the  same  year,  the  New  Jersey 
Zinc  Company  filed  a  plea  of  general  issue  to  the  said  suit 
and  before  the  same  came  on  to  be  ti-ied  it  was  discovered 
by  the  said  Charles  W.  Trotter  that  a  mistake  had  been 
committed  in  limiting  tlie  description  of  the  vein  on  which 
the  alleged  trespass  was  said  to  have  been  committod  to 
that  ])ortion  thereof  contained  in  the  first  five  Imndred 
feet  of  said  vein  north  of  the  dividing  line,  inasmuch  as  it 
was  discovered   that  the  mining  operations  of  the  New  Jer. 

1  A  sey  Zinc  Company,  of  which  the  said  Charles  W.  Trotter 
comphiined,  were  not  on  the  five  hundred  feet,  and  so 
before  the  said  cause  came  on  to  be  tried,  the  said  Charleg 
W.  Trotter  amended  his  said  declaration  by  adding  thereto 
an  additional  count  to  those  already  contained  in  said  dec- 
laration, as  follows  :  and  also  for  that  the  said  defendant, 
afterwards,  to  wit,  on  tiie  day  and  year  first  aforesaid,  at 
the  place  an(i  within  the  district  aforesaid,  with  foi'ce  and 
arms,  &c.,  broke  and  entered  a  certain  close  of  the  plaintiff 
there  situate,  being  another  mine  or  vein  of  franklinite  ore, 

20  and  described  as  follows,  viz.,  all  that  certain  westerly 
mine,  vein,  lode  and  bed  of  franklinite  ore,  together  with 
all  the  spurs,  off  shoots,  dips  and  angles  thereof,  and  all 
franklinite  ore  therein  contained,  situate  on  the  north  part 
of  the  north  half  of  Mine  Hill,  at  Franklin  Furnace,  in  the 
township  of  IJardyston,  count}'  of  Sussex,  State  of  New 
Jersey,  bounded  and  desci'ibed  as  follows,  to  wit,  commenc- 
i?ig  at  a  point  five  liundred  feet  northerly  of  the  boundary 
line  between  the  North  and  South  Mine  Uill,  so  cnlled, 
from  thence  running  northerly  along  the  line  of  said  west- 

•jQ  erly  vein  or  bed  of  franklinite  ore  five  hundred  and  seventy- 
four  feet  to  the  Hamburg  road,  be  the  same  more  or  less, 
and  then  and  there,  on  the  days  and  years  aforesaid,  forcibly 
duo-  up,  blasted  out,  mined  and  took  from  the  said  vein  or 
mine  of  the  plaintiff  in  this  count  mentioned  a  large  qnan. 
titv,  to  wit,  fifteen  hundred  tons,  of  franklinite  ore  of  great 
value,  to  wit,  of  the  value  of  five  thousand  dollars,  and  took 
and  carried  the  same  away,  and  then  and  there  converted  the 
same  to  their  own  use  ;  which  last-mentioned  added  count 
was  for  a  trespass  alleged    to    have    been    committed    on 

40    that  part  of  the    vein  described    in   the   second   lease  from 
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James  L.  (Jiirtis,  surviviu<r  trustee  as  aforesaid,  to  said 
Charles  AV.  Trotter,  and  was  for  iiiiiiiiio-  opei-ations  carried 
on  by  the  New  Jersey  Zinc  Company,  within  the  limits  of 
tiie  said  frankliiiite  deed. 

And  yonr  orator  further  shows  that  on  or  abont  the 
twenty-second  day  of  mai'ch,  in  the  year  eighteen  hundred 
and  eiizhtv-one,  the  said  cause  came  on  to  be  tried  before 
the  Honorable  John  T.  Nixon,  one  of  tlie  judges  of  the 
said  Circuit  Court,  and  a  jury  impannelled  in  the  said  Cir- 
cuit Court  at  the  city  of  Trenton  ;  and  on  the  said  tiial  the  iq 
said  New  Jersey  Zinc  Conij^any  attempted  to  justify  the 
said  mining  opei'ations  of  which  said  plaintiff  complained 
by  showing  that  the}'  were  conducted  within  the  limits  of 
the  said  franklinite  deed,  and  on  the  other  hand  it  was 
claimed  i)y  the  said  Charles  W.  Trotter,  in  said  suit,  that 
tlie  said  franklinite  deed,  being  the  one  executed  by  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany to  the  New  Jersey  Zinc  Company,  for  the  metal  or 
ore  called  franklinite,  and  a  prioi"  deed  for  the  same  prem- 
ises, executed  by  Samuel  Fowler  to  the  Sussex  Zinc  and  20 
Copper  Mining  and  Manufacturing  Company,  could  not 
be  located  so  as  to  include  within  its  bounds  any  portion  of 
the  said  fanklinite  vein,  and  claimed  that  the  same  was 
so  defectively  drawn  as  to  be  incapable  of  any  location 
on  the  ground  by  the  boundaries  as  described  in  said  deed, 
or  that  if  it  could  be  so  located  upon  the  ground,  it  could 
not  and  would  not,  by  any  proper  construction  and  location 
thereof,  include  any  part  of  the  said  franklinite  vein,  and 
on  the  said  trial  the  counsel  of  the  said  Charles  W,  Trotter 
endeavored  to  establish  before  the  jury  the  location  of  the  30 
parallelogram  descriljed  in  said  deed,  and  by  the  said  Sliiner 
map,  was  located  across  the  said  vein  in  such  inannei'  that 
it  did  not  touch  said  vein. 

And  your  orator  further  shows  unto  your  Honor  that 
after  the  said  cause  was  tried  and  submitted  to  the  jury, 
the  jury  returned  into  court  and  rendered  the  following 
verdict,  that  is  to  say  : 


40 
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Charlks  VV.  Trotter 

^j  \  Vei'dict  of  jun\ 

The  New  Jersey  Zinc  Company.  | 

The  defendant  having'  set  up,  under  a  deed  made  by 
Samuel  Fowler  to  tlie  Sussex  Zinc  and  Copper  Minino-  and 
Manufactui'ing  Company,  dated  March  tenth,  eighteen 
hundred  and  forty-eight,  for  franklinite  a  parallelogram, 

IQ  locating  the  same  upon  a  part  of  the  premises  described  in 
the  plaintiff's  amended  declaration,  and  the  plaintiff  hav- 
iiio-  projected  a  parallelogram  and  chiiming  that  if  any 
pai'allelogram  could  be  established  from  the  coui-ses  and 
distances  in  said  deed  it  should  be  located  elsewliere  tium 
in  the  Mine  Hill  survey,  and  the  jury  having  heard  the 
evidence  and  the  charge  of  the  court,  retired  to  consider  on 
their  vei'dict,  and  having  returned  into  court,  upon  their 
oath  say,  "they  are  not  prepared  to  establish  substantially 
any  or  either  of  the  parallelograms  projected  either  by  the 

oA  defendant  or  the  plaintiff,  the  deed  and  evidence  not  war- 
ranting- them  so  to  do,  and  that  they  are  not  able  to  estab- 
lish a  parallelogram  under  the  evidence,  and  that  they  find 
the  defendant  guilty  of  the  trespasses  laid  to  its  charges  in 
manner  and  form  as  the  said  Charles  W.  Trotter  hath 
within  complained  against  it,  and  they  assess  the  damages 
of  the  said  Charles  W.  Trotter  by  reason  thei-eof,  over  and 
above  his  costs  and  damages  by  him  about  his  suit  in  this 
behalf  expended,  to  three  thousand  three  hundred  and 
twenty  dollars,  and  so  they  say  all." 

OA  And  your  orator  is  informed  that  an  application  was 
made  by  the  said  New  Jersey  Zinc  Company  to  the  Circuit 
Court  of  the  United  States,  in  which  the  said  cause  was 
tried,  for  a  new  trial,  which  application  has  been  refused, 
and  judgment  was  returned  by  the  said  Cii'cuit  Court  in 
favor  of  the  said  Charles  W.  Trotter  against  the  New 
Jersey  Zinc  Company  upon  the  said  verdict,  and  that  the 
said  judgment  has  been  removed  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  where  the  said  writ 
of  error  is  still  pending. 

40        And  your  orator  further  shows  that  in  the  year  eighteen 
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liundred  and  sevtMity-oiie,  said   James  L.  Curtis  and  others 
associated    with   iiiin    jirocured    the   incorporation    by   the 
legislature  of  tlie  State  of  New  Jersey  of  a   mining  com- 
pany, entitled  The   Franklinite  Steel  and   Zinc  Company, 
and  that  the   said  James  L.  Curtis,  under   and  by  the  said 
act    of    incoi-poration,   undertook  to    consolidate    into   one 
corporation  the  mineral  rights  and  interests  of  the  various 
poor  corporations  and  associations  with  whicli  he  had  been 
connected  and  in    which  he  claimed  to  have  a  controlling 
interest,  and    as    a  part    of    tlie  said  consolidation    it   was    JO 
arrano;ed    that    the    said     James   L.  Curtis,    as    survivino- 
trustee  of  the   F'ranklinite  Mining  Company,  should  trans- 
fer to  the  said  The  Franklinite   Steel   and   Zinc  Cotnpau}' 
the  interest  which  he,  as  such  trustee,  held  in    the   Frank- 
linite   Mining  Company  and.  its    claim    to  franklinite    on 
Mine   Hill,  under   tlie  conveyance   from   the  said    Samuel 
Fowler  to  the  said  ti'ustees  liereinhefoi-e  set  forth  ;  and  it 
was  arranged  tha^   such  interest  should  be  transferred   not 
by  a  direct   (conveyance   from   the  said   James  L.  Curtis  to 
the  Franklinite  Steel  and   Zinc  Company,  but  by  the  exe-  20 
cution  by  the  said  James  L.  Curtis,  as  surviving  trustee  of 
the    Franklinite    Mining    Company,  of  an    agreement    or 
instrument  of  writing  by  which  he  agreed,  for  a   valuable 
consideration,  to  hold  such  interest  theretofore  claimed  to 
belono:  to  him  as   trustee  of   the    Franklinite  Minin<>:  Com- 
pany  in  trust  for  the  Franklinite  Steel  and  Zinc  Company, 
and  to  convey  the  said  interest  at  the  request  of  the  Fraidv- 
liuite  Steel  and   Zinc   Companj'  to   such    pei'son  or  pei'sons 
as  said  The   Fraidvlinite    Steel   and   Zinc  Company  should 
direct.  30 

And  your  oi'ator  is  informed  that  the  said  James  L. 
Curtis  claims  that  the  leases  made  l)y  him  to  the  said 
Chai'les  W.  Trotter,  hereinbefore  set  forth,  were  made  for 
the  benefit  of  and  in  the  interest  of  the  Franklinite  Steel 
an  1  Zinc  Company,  under  authority  for  that  purpose  con. 
feri'e  1  by  tir.i  dire;jtors  of  the  last-nuntioued  company. 

And  your  orator  is  further  informed  that  the  said 
Franklinite  Steel  and  Zinc  Company  claims  that  the  said 
leases,  made  by  the  said  James  L.  Cui'tis  to  the  said  Charles 
W.  Trottei',  were  made  by  the  said  Curtis   without   the  an-   40 
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tliui-ity  of  the  Frankliiiite  Steel  and  Zinc  Coini)aii}',  and 
that  the  said  Charles  W.  Trotter  well  knew  that  such  leases 
were  made  without  sucli  authority,  and  that  the  property 
thereby  sought  to  be  leased  belonged  in  fact  to  the  Frank- 
linite  Steel  and  Zinc  Company,  and  that  such  leases  were 
a  fraud  upon  the  Krnnklinite  Steel  and  Zinc  Company,  and 
should  not  be  set  aside  and  declai'ed  void. 

And  your  oi-ator  is  informed  that  tlie  said  The  Fi'anklin- 
ite   Steel    and   Zinc  Company    has  tiled  a  bill  in  this  court 

iQ  to  set  aside  said  leases  for  the  reason  aforesaid,  but  your 
orator  has  no  concern  with  those  matters  and  is  unable  to 
say   what  the  truth  may  he  in  regai-d  thereto. 

And  your  oi'ator  further  shows  unto  your  Honor  that 
after  the  action  at  law  brought  by  the  said  Charles  W. 
Trotter  against  the  New  Jersey  Zinc  Company  had  been 
commenced,  and  on  or  about  the  twenty-second  day  of 
May,  in  the  year  eighteen  hundred  and  seventy-nine,  the 
said  Charles  W.  Trotter  also  filed  his  bill  on  theecpiity  side 
of  the  Circuit  Court  of  the  United   States  against  the  said 

20  Tiie  New  Jersey  Zinc  Company,  in  which  he  set  up  his 
claim  of  title  to  the  fraid<liiiite  on  Mine  Hill  under  the 
said  two  leases  from  the  said  James  L.  Cui'tis,  as  surviving 
trustee  of  the  Franklitute  Mining  Company,  and  sought 
thereby  to  obtain  an  injunction  to  prevent  the  New  Jersey 
Zinc  Company  from  further  mining  or  removing  the 
franklinite  ore. 

And  your  orator  further  shows  that  about  the  second 
day  of  June,  in  the  year  eighteen  humlred  and  seventy- 
nine,  the  New  Jersey  Zinc  Company  filed  its  answer  to  the 

3Q  said  bill  in  equity,  in  which  it  alleged,  among  other  things, 
in  support  of  its  claim  of  title  to  the  fi-anklinite  on  Mine 
Hill,  under  the  fraiddiiiite  deed,  many  of  the  facts  and  cir- 
camstances  hereinabove  set  forth,  and  it  annexed  to  said 
answer  a  copy  of  said  map,  made  by  the  said  Isaac  Shiner, 
and  also  two  other  maps,  one  nuide  by  (Tcorge  M.  Ilyerson, 
a  well-known  and  distinguished  surveyor  of  the  county  of 
Sussex,  and  another  made  by  one  Andrew  H.  Konkle,  also 
a  well-known  and  capable  surveyor,  by  all  of  which  it  was 
manifested    and    made   known    that   the  New  Jersey  Zinc 

40   Company  claimed    to   be   the  owner  of  the  f;-anklinite  on 
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that  part  of  the  vein  described  iu  the  said  fraiililinite  deed, 
as  indicated  by  the  lines  of  tiie  before-mentioned  parallelo- 
gram on  the  Sliinermaj);  and  in  the  said  answer  and  in  the 
affidavits  annexed  thereto  it  was  alleged  that  subsequent 
surveys  of  tiid;  same  premises,  made  by  the  said  George  M. 
Rverson  and  bv  the  said  Andrew  H.  Konkle,  had  estab- 
lishedand  located  the  lines  of  the  parallelogram  where  they 
crossed  the  franklinite  substantially  as  they  had  been 
located  by  the  said  Isaac  Shiner. 

And  your  orator  shows  that  the  Circuit  Court  of  the  ^q 
United  States,  after  argument  on  the  ap|)lication  for  in- 
junction, according  to  the  prayer  of  said  bill,  refused  to 
grant  the  said  injunction,  and  the  said  suit  in  equity  still 
remains  iu  said  court  without  havino-  been  further  tried  or 
otherwise  determined. 

And  your  orator  further  shows  unto  your  Honor  that  the 
said  Charles  W.  Trotter  has  never  taken  possession  of  or 
done  any  mining  upon  that  [lart  of  the  vein  of  franklinite 
ou  Mine  Hill  which  was  conveyed  or  intended  to  be  con- 
veyed to  your  orator  by  the  said  franklinite  deed  as  herein-  oq 
before  mentioned  under  atid  b}'  virtue  of  the  said  second 
lease  from  James  L.  Curtis,  sole  surviving  trustee  of  the 
Franklinite  Mining  Company,  or  any  other  title  or  claim 
of  title  to  that  part  of  the  said  vein  heretofore  mined  upon 
and  in  the  possession  of  the  New  Jersey  Zinc  Company, 
Ijut  vour  orator  shows  that  on  or  about  the  second  day 
of  June,  in  the  year  eighteen  hundred  and  eighty-one, 
the  said  Charles  W.  Trotter  entered  into  an  agreement 
with  one  Charles  A.  Ileckscher,  whei'eby  he  agreed  to  de- 
liver to  the  said  Charles  A.  Heckschei*  a  large  quantity  of  qq 
ore  per  month  from  that  part  of  the  franklinite  vein  on 
Mine  Hill  which  is  included  in  the  first  lease  for  frank- 
linite, executeil  by  the  said  James  L.  Curtis,  surviving  trus- 
tee as  aforesaid,  to  the  said  Trotter,  and  one  of  the  terms 
of  said  agreement  was  that  if  the  said  Charles  W.  Trotter, 
his  executors,  administrators  or  assigns,  should  obtain 
possession  of  any  adjoining  mine,  vein,  lode  or  bed,  or  of 
any  portion  thereof,  he  or  they  should  or  would  give  to  the 
said  Charles  A.  Ileckscher  the  first  option  of  purchasing 
tlie  ores  therefrom  for  the  same  price  and   iindcj-  the  same   ^q 
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terms  and  conditions  expressed  in  said  airreenieiit  in  refer- 
ence to  the  ore  therein  at^reed  to  be  delivered. 

And  yonr  orator  is  informed  and  believes  that  the  said 
Charles  W.  Trotter  intended  therel)j  to  bind  himself  to 
o'ive  to  the  said  Charles  A.  lleckscher  some  rifrht  or  inter 
est  in  ore  to  be  mined  under  the  second  lease  to  the  said 
Charles  W.  Trotter,  which  inclnded  that  portion  of  the  said 
vein  so  conveved  to  yonr  orator  by  the  New  Jersey  Zinc 
Company. 

1  A  And  your  orator  believes  and  chart^es  the  truth  to  be  that 
the  said  Charles  W.  Trotter,  claiming  under  the  said  lease 
from  James  L.  Curtis,  sole  surviving  trustee  of  the  Frank- 
linite  Mining  Company  hei-einabove  secondly  set  forth, 
and  supported  in  sucli  claim  by  the  verdict  and  judgment 
in  the  said  suit  against  the  New  Jersey  Zinc  Company, 
intends  to  obtain  or  endeavor  to  obtain  possession  of  the 
said  vein  so  mined  heretofore  by  the  said  New  Jersey  Zinc 
Company  and  so  conveyed  by  it  to  your  orator,  unless  he 
shall  be  restrained  from  so   doing   by  the    honorable  court. 

oQ  And  your  orator  further  shows  unto  your  Honor  and 
charijes  the  trutli  to  be  tiiat  the  said  James  L.  Curtis,  who 
is  and  was  at  the  time  of  the  transfer  to  the  Fraiddinite 
Steel  and  Zinc  (Company  by  the  said  James  L.  Curtis,  as 
sole  surviving  trustee  of  the  Franklinite  Mining  Company, 
the  president  of  and  principal  stockholder  in  the  Frank- 
linite Steel  and  Zinc  Company,  and  was  the  principal  pro- 
moter of  the  said  Fraiddinite  Steel  and  Zinc  Company, 
and  now  claims,  and  ever  since  the  organization  of  the 
company  has  claimed,  to  exercise  a  controlling  interest  and 

30  power  in  the  management  of  the  said  company  ;  and  that 
he,  the  said  James  L.  Curtis,  at  the  time  lie  so  agreed  to 
hold  the  mineral  rights  so  conveyed  to  him  as  trustee  of 
tiie  Franklinite  Mining  Company,  in  trust  for  the  Frank 
linite  Steel  and  Zinc  Company,  also  at  the  time  the  leases 
were  executed  by  him,  as  such  sole  surviving  trustee,  to  the 
said  Charles  W.  Trotter,  well  knew  that  it  was  the  inten- 
tion of  the  original  conveyance  by  Samuel  Fowler  to  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany, hereinbefore  described    as  the  franklinite  deed,  and 

40   also    by  the  subsequent  conveyance  thereof   of   the  Sussex 
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Zinc  and  Co[)per  jMiiiing'  and  Manufacturing  Company  to 
the  New  Jersey  Zinc  Company,  to  convey  to  and  vest  in 
the  said  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing Company,  in  the  first  instance,  and  afterwards  in  the 
said  New  Jersev  ZincCompaiiv.a  sood  and  indefeasible  title 
to  that  part  of  the  franklinite  vein  on  Mine  Hill  which  was 
included,  or  supposed  to  he  included,  witiiin  the  limits  of 
the  said  franklinite  deed;  and  he  also  well  knew  that  the 
said  deed  had  been  actually  located  upon  the  ground  as  well 
by  the  survey  of  the  said  Alexander  C.  Farrington  as  also  jq 
l)y  the  action  and  information  of  the  said  Samuel  Fowler, 
had  with  and  given  to  the  said  John  George,  as  an  agent 
of  the  New  Jei'sey  Zinc  Company,  actually  located  in  and 
across  about  five  hundred  feet  of  the  said  vein,  and  substan  • 
tially  in  accordance  with  the  lines  of  the  said  map  made  by 
the  said  Isaac  Shinei';and  he  also  well  knew  that  from 
about  the  year  eighteen  hundred  and  hfty-three,  down  to  the 
time  when  the  last  said  lease  was  made  by  the  said  James 
\j.  Cui-tis,  trustee  as  aforesaid,  to  the  said  Chai'ies  W.  Trot- 
tei',  that  the  Xesv  Jersey  Zinc  Company  had  I>een  openl}",  20 
notoriously  and  continuously  mining  franklinite  ore  from 
out  of  that  part  of  said  vein  so  supposed  to  be  conveyed  to 
it,  and  selling,  manufacturing  and  converting  to  its  own 
use  the  said  franklinite  ore. 

And  your  orator  further  chai'ges  the  truth  to  be  that  the 
said  Charles  W.  Trotter,  at  the  time  he  took  the  lease  from 
tiie  said  James  L.  Curtis,  sole  surviving  trustee  as  afore- 
said, for  the  residue  of  the  franklinite  vein  on  Mine  Hill 
(being  the  lease  secondly  hereinbefoi'e  I'eferred  to  between 
the  said  James  L.  Curtis,  trustee,  and  the  said  Charles  W.  30 
Ti'otter),  knew  that  the  New  Jersey  Zinc  Company  was 
and  had,  since  the  year  eighteen  hundred  and  tifty-three 
been  in  possession  of  that  [)art  of  the  said  vein  included, 
or  intended  to  be  included,  in  said  deed  for  franklinite 
above  referred  to,  and  had  been  mining  opeidy,  notoiiously 
and  without  iiindrance  or  inten-uption  on  that  part  of  the 
said  vein  for  many  yeai'S,  and  that  the  claim  of  the  said 
zinc  company  to  that  part  of  the  said  vein  was  derived 
through  and  founded  upon  the  said  fi-anklinite  deed  made 
in   the  first   instance  as  aforesaid   to  the  said   Sussex   Zinc   40 
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and  Copper  Mining'  and  Manufacturing  Conipau}-,  and 
afterwards  by  tlie  last  said  company  to  the  New  Jersey 
Zinc  Company. 

And  yoni-  orator  also  cliar<2;es  the  truth  to  be  tliat  the 
said  Frankliuite  Steel  and  Zinc  Company,  when  it  toi»k 
from  the  said  James  L.  Curtis  tlie  ag-reement  to  hold  the 
property  of  tlie  Franhdinite  Mining  Company  for  the  use 
of  the  said  Frankliuite  Steel  and  Zinc  Company,  had  full 
knowledge  and  notice  that  the  New  Jersey  Zinc  Company 

j^Q  was  and  had  for  many  years  been  mining  upon  and  claim- 
ing to  be  the  owner  of  that  part  of  said  vein  of  franklinite 
so  conveyed  to  it  as  aforesaid  ;  that  the  said  Franklinite 
Steel  and  Zinc  Company  jjaid  nothing  whatever  to  the 
said  James  L.  Curtis,  as  surviving  trustee  of  the  Franklinite 
Mining  Company,  as  a  consideration  for  the  transfer  of  the 
interest  of  the  last  said  company  to  the  said  Franklinite 
Steel  and  Zinc  Company,  excejit  by  an  issue  of  its  own 
stock  therefor,  and  that  no  cash  or  any  other  monev  or 
valuable    consideration    was    ever     paid     therefor    by    the 

2;)    Franklinite  Steel  and  Zinc  Company. 

And  your  orator  further  shows  that  the  said  James  L. 
Curtis,  on  behalf  of  the  Franklinite  Steel  and  Zinc  Com. 
•  paiiy,  and  also  the  said  company,  now  claim  that  by  reason 
of  the  imperfections  in  said  deed  for  franklinite  herein- 
above before  referred  to,  and  the  defects  in  the  description 
of  the  boundaries  thereof,  and  by  reason  of  the  inaliility  of 
the  New  Jersey  Zinc  Company,  on  the  trial  of  the  said 
cause  between  the  said  Charles  W.  Trotter  and  the  said 
New  Jersey  Zinc  Company,  to  locate,  or  have   the  jury  to 

33  locate,  the  said  deed  upon  any  part  of  the  said  franklinite 
vein  ;  that  for  that  reason  the  said  deed  is  inoperative  and 
inetfectuul  to  convey  to  the  said  New  Jersey  Zinc  Company 
any  right  to  or  interest  in  any  part  of  said  vein,  and  that 
for  that  reason  the  said  wdiole  of  said  franklinite  vein,  lying 
north  of  the  dividing  line  between  the  north  part  and  south 
part  of  Mine  Hill,  belongs  to  him  as  sole  surviving  trustee 
of  the  Franklinite  Mining  Company,  in  trust-,  nevertheless, 
for  the  Franklinite  Steel  and  Zinc  Company,  subject  to  the 
leases  made  thereon  to  the  said  Charles  W.  Trotter ;  and 

40   your  orator  believes  that  they  will  in  some  manner  attempt 
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to  disturb  the  title  and  possession  ofj'onr  orator  in  and  to 
that  part  of  the  franklinite  vein  on  Mine  Hill  so  conveyed 
originally  by  the  said  Samuel  Fowler,  and  by  the  divers 
mesne  conveyances  hereinbefore  referred  to,  conveyed  to 
and  now  held  by  your  orator. 

And  your  orator  shows  that  while  the  lines  of  the  said 
franklinite  deed  were,  as  hereinbefore  referred  to,  piacti- 
cally  and  actually  located  upon  the  ground,  in  accordance 
with  the  intention  of  the  parties  to  the  said  deed  when  it 
was  made,  your  orator  is  informed  that  by  reason  of  the  ^q 
inaccuracies  and  defects  in  the  desci'iption  of  the  premises 
intended  thereby  to  be  conveyed,  there  is  a  difficulty  in 
locating  the  said  deed  upon  the  said  franklinite  vein  as  it 
was  intended  to  be  located,  unless  the  same  shall  be  cor- 
rected so  as  to  make  it  conform  to  the  intention  of  the 
parties. 

And  your  oi-atoi-  further  shows  that  one  of  the  errors  in 
the  said  description  is  found  in  the  sixth  course  of  said 
deed,  which  is  as  follows  :  "  Thence  soutii,  twenty-three 
degrees  thirty  minutes  west,  until  it  strikes  the  fouth  cor-  20 
ner  of  a  six-acre  lot,  conveyed  by  Benjamin  Scott  to  Dr. 
Samuel  Fowler,  Jiow  deceased,"  when  the  truth  is,  that  if 
tlie  line  of  the  said  deed  should  be  run  on  the  course 
"  twenty-three  degrees  thirty  minutes  west,"  it  would  never 
strike  the  fourth  corner  of  the  said  six-acre  lot,  and  the 
survey  having  the  line  to  run  by  that  course  would  never 
close. 

And  your  orator  shows  that  the  course  "south,  twenty- 
three  degrees  thirty  minutes  west,"  was  not  intended  to  be 
the  course  of  the  line  running  to  the  fourth  corner  of  the  30 
said  six-acre  lot,  but  in  the  course  I'unning  from  said  the 
fourth  corner  of  the  six-acre  lot  to  the  next  corner  thereof, 
and  is  one  of  the  original  lines  and  courses  of  the  said  six- 
acre  lot. 

And  your  orator  is  advised  that  the  said  deed,  in  order 
to  make  it  conform  to  the  intention  of  the  parties,  should 
be  so  amended  as  to  leave  out  the  course  "  south,  twenty- 
three  degrees  thirty  minutes  west,"  in  the  said  (sixth)  line 
of  the  said  survey,  and  make  tlie  said  line  run  from  the 
termination  of  the  (fifth)  course  to  tlie  fourth  corner  of  the  40 
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said  six-acre  lot,  and  tliat  theseventli  lino  of  the  said  deed 
should  omit  the  words  "  upon  the  last-mentioned  course," 
so  that  said  seventh  line  would  read,  "  thence  twentj'-three 
deo^rees  thirty  minutes  west,  eiffht  chains  and  ten  liidis :" 
and  that  by  means  of  the  said  mistakes  in  said  deed,  and 
of  the  failure  of  the  said  New  Jersey  Zinc  Company  to  lo- 
cate the  same  successfull}^  on  the  said  ti-ial,  across  the  said 
vein,  and  by  reason  of  the  said  lease  to  the  said  Charles  W. 
Trotter  and  the  claims  arisino-  thereunder  in  his  behalf,  and 

JO  the  claim  of  the  Franklinite  Steel  and  Zinc  Company,  a 
cloud  has  been  cast  upon  the  title  of  your  orator  to  that 
portion  of  the  said  vein  which  in  equity  and  good  con- 
science belongs  to  it,  and  your  orator  is  in  danger  of  being 
disturbed  and  disquieted  in  its  possession  and  enjoyment  of 
the  said  \mnti  and  the  said  vein,  and  that  doubt  and  con- 
fusion have  thereby  been  cast  upon  the  l)oundaries  of  your 
orator's  rights  in  the  said  vein. 

All  which  actings  and  doings  of  the  said  Charles    W. 
Trotter,  James  L.  C/urtis    and    the    Franklinite   Steel  and 

20  Zinc  Company  are  contrary  to  equity  and  good  conscience, 
and  tend  to  the  manifest  wrong  and  injury  and  oppression 
of  your  orator,  in  consideration  whereof,  for  as  much  as 
vour  orator  is  without  relief  by  the  strict  rules  of  the  com- 
mon law,  and  can  only  have  relief  in  a  court  of  equity, 
where  matters  of  this  nature  are  properly  cognizable  and 
retrievable,  to  the  end,  therefore,  that  the  said  defendants, 
Charles  W.  Trotter,  James  L.  Curtis,  as  trustee  of  the 
Franklinite  Mining  Company,  and  the  said  The  Franklin- 
ite Steel  find  Zinc  Company,  may,  without  oath,  an  answer 

30  under  oath  being  hereby  waived,  true,  full  and  perfect  an- 
swer make  to  all  and  singular  the  matters  and  things  here- 
inabove contained  as  fully  and  particularly  as  if  the  same 
were  herein  again  repeated  and  they  particularly  interro- 
o-ated  thereto ;  and  that  the  said  deed  so  executed  by  the 
said  Samuel  Fowler  to  the  said  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company,  herein  first  men- 
tioned, for  a  portion  of  the  franklinite  on  Mine  Hill,  and 
the  said  deed  of  confirmation,  so  executed  by  the  said  Sam- 
uel Fowler  to  the  said  Sussex  Zinc  and  Copper  Mining  and 

40    Manufacturing  Company,  and    hereinabove    set    forth,    so 
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far  as  tlie  same  relates  to  and  coniirins  the  said  prior  deed 
for  franklinite,  and  the  said  deed    for  franklinite  so  exe- 
cuted by  the  Sussex  Zine   and  Copper  Mining  and  Manu- 
facturing Couipanj  to  the  said  New  Jersey  Zinc  Company, 
and,  if  necessary,  the  said  deed  from  the  said.  New  Jersey 
Zinc    Company  to  your  orator,  may  be    so  amended  and 
corrected  in   the  description,  therein  as  to   make  the  said 
deeds  conform    to    the    intention    of    the    several    parties 
thereto  respectively  when  they  were  respectively  made  and 
executed,  and   so   as  to   convey  without  doubt  or  mistake   jq 
that  portion  of   the  franklinite  vein  on   Mine  Hill  which 
is  included  within    the  parallelogram   described  in  the  said 
map  of  Isaac  Shiner,  a  copy  of  which    is  hereto  annexed, 
and   that  the  said  amendment  and  reformation  in  the  said 
several   deeds  may  be  made  by  a  correction  of  the  course, 
as  hereinbefore  indicated,  or  in  such  other  manner  as  will 
effectually  operate  to  convey  and  confirm  unto  your  orator 
the  portion  of  the  fninklinite  vein    hereinbefore  described, 
to  wit :  about  five  hundred  feet  in  length  thereof,  in  accord- 
ance with   the  intention   and  design  of  the  parties  to   the  20 
said  several  deeds,  and,  if  necesysaiy  for  that  pnrpase,  that 
the  said  true  boundaries  of   the  said   deed  may,  b}'  the  aid 
and  assistance  of  this  honoralde  court,  and  according  to  the 
practice  of  this  court,  be  fixed,  settled  and  determined  and 
marked  upon  the  giound   in   such  manner  as  to  remove  all 
doubt  or  confusion  as  to  the  true  location  thereof,  and  that 
the  said  Charles  W.  Ti'otter  and   the  said  James  L.  Curtis, 
as  surviving  trustee  of  the   Franklinite   Mining  Company, 
and  the  said  Franklinite  Steel  and  Zinc  Company  nuiy,  by 
the  order  and  decree  of  this   honorable  coui't,  be  directed   3Q 
and  decreed  to  execute  proper  and  sufficient  deeds  of  release 
unto  your  orator,  so  as  to  release  and  discliarufe  that  portion 
of  the  fraidvlinite  vein  so  intended  to  be  convej'ed  to  vour 
orator  from  all  claim  thereto  on  the  part  of  the  said  Charles 
W.  Trotter,  James  L.  Curtis,  surviving  trustee  as  aforesaid, 
and  the  Franklinite  Steel  and  Zinc  Company,  and    that  the 
said  Charles  W.  Trotter,  James   L.  Curtis  and  the  Frank- 
linite  Steel   and  Zine  Company  may  severally  and  respec- 
tively be  enjoined  and  restrained  fro?n  executing  any  further 
leases,  conveyances  or  transfers  of  any  right  to  fi'anklinite  ^q 
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ore  on  tliat  part  of  ]\tiiie  Hill  within  the  limits  tliereof  so 
intended  to  be  conveyed  unto  your  orator,  or  from  in  any 
manner  encumbering  tlie  same,  and  that  they  may  likewise 
be  resti'ained  from  entering  upon  the  said  portion  of  said 
vein  so  intended  to  be  conveyed  to  your  orator,  and  from 
committing  any  trespass  thereon,  or  from  mining  oi' remov- 
ing any  ore  therefrom,  or  from  bringing  any  suit  or  action 
at  law  to  recover  possession  tliereof,  founded  upon  the  right 
or  title  of  the  said  Charles  W.  Trotter  under  said  lease,  or 

IQ  of  the  said  Franklinite  Steel  and  Zinc  Compnny  under  its 
agreement  with  said  James  L.  Curtis,  survivino-  trustee  as 
aforesaid,  or  of  the  said  James  L.  Curtis,  as  surviving  trus- 
tee, under  the  deed  from  Samuel  Fowler  to  James  L.  Curtis 
and  Daniel  H.  Curtis,  trustees  as  aforesaid,  hereinbefore 
mentioned,  or  from  taking  any  other  steps  or  doing  any 
otiier  act  to  interfere  with  rlie  possession  of  your  orator  to 
that  portion  of  the  franklinite  vein,  and  also  from  bringing 
anv  suit  or  action  against  vour  orator  to  receive  damno'es 
by  reason  of  your  orator's  exercising  its  right  to  mine  and 

20  remove  franklinite  ore  from  that  part  of  said  vein,  and  also 
from  setting  up  and  claiming  against  your  orator  or  its 
assigns  any  future  suit  or  proceeding  in  which  your  orator's 
right  or  title  to  said  pai-t  of  said  franklinite  vein  may  be 
involved,  that  the  said  deeds  herein  prayed  to  be  I'eformed 
do  not  include  within  theii'  boundaries  that  part  of  said 
frardclinite  vein  hereinbefore  described  or  intended  to  be 
included  therein,  and  that  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  the  nature  of  the  ease 
nuiy  require  and  shall  be  agreeable  to  equity  and  good  con 

30  science. 

Mav  it  please  your  Honoi',  the  ])remises  considered,  to 
grant  unto  your  orator  not  only  the  state's  writ  of  injunc- 
tion enjoining  the  said  Charles  W.  Trotter,  James  L. 
Curtis,  as  surviving  trustee  of  the  Franklinite  Mining 
Company,  and  the  said  Fraidclinite  Steel  and  Zinc  Com- 
pan}'  as  hereinbefore  prayed,  but  also  the  state's  writ  of 
subpoena  to  be  issued  out  of  and  under  the  seal  of  this  hon- 
orable court,  to  be  directed  to  the  said  Charles  W.  Trotter, 
James  L.  Curtis,  sole   surviving  trustee  of  the  Fraiddinite 

40   Mining  Company,  and  the  said  Franklinite  Steel  and  Zinc 
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Company,  commanding  tliem  and  each  of  tliem,  on  a  certain 
day,  under  a  certain  penalty  therein  to  be  specified,  person- 
ally to  be  and  appear  before  your  Honor  in  this  honorable 
court,  then  and  there  to  answer  the  premises  contained  in 
this  3'our  orator's  bill  of  complaint,  and  to  stand  to  and 
abide  by  and  perform  sucii  order  and  decree  in  the  premises 
as  the  nature  of  the  case  may  require  and  as  to  your  Honor 
shall  seem  jneet  and  agreeable  to  ecpiity  and  good  con- 
science. 

And  your  orator  as  in  duty  bound  will  ever  pray,  &c. 

McOartkr,  Williamson  &  McCaetee, 

Solicitors  of  Complainant. 

Thomas  N.  McCaetee, 

Of  Counsel. 


In  CjancBiig  of  pleW  Y^^% 
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Between 
The  New  Jersey  Zinc  and  Ieon  Co:m-j 

PANT, 

Com2)lainant,\ 
and 

Charles  W.  Trotter,  et  al.^ 

Defendants. 


Answer  of  Defendant  Charles  W-    Trotter. 

[Filed  February  26,    1883.] 

The  answer  of  Charles  W.  Trotter,  one  of  the  defendants 
to  the  bill  of  complainant  of  the  New  Jersey  Zinc  and 
Iron  Company,  complainants.  ^q 
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This  defendant,  saving  and  reserving  all  benefit  and  ad- 
vantage of  exception  to  many  errors,  inaccuracies  and  un- 
certainties in  the  said  bill  of  complaint  contained,  for 
answer  thereunto  or  unto  so  many  and  such  parts  thereof 
as  this  defendant  is  advised  is  material  or  necessary  foi'  him 
to  answer  unto,  answering  says — 

Tiiat  he  is  advised  and  says  that  the  complaint  hath  not 
by  his  said  bill  made  or  stated  such  a  case  as  entitles  him 
in  this  honorable  court  to  any  discovery   or  relief  as  to   the 

2Q  matters  set  forth  in  the  said  bill,  or  any  of  such  matters, 
and  he  prays  all  benefit  of  this  defence  as  if  the  same  had 
been  interposed  by  way  of  demurrer. 

And  in  particular,  he  says  that  it  aj^pears  by  said  bill  that 
tlie  defendants,  and  especially  this  defendant,  are  honest 
purchasers  for  value  of  tlie  lands  and  mineral  rights  sought 
to  be  affected  by  said  bill  without  notice  of  the  pretended 
equities  therein  set  up,  and  that  neithei-  the  heirs  of  the 
grantor  in  the  deed  of  which  reformation  is  pretended  to 
be  sought,  or  the  grantee  therein,  are  made  parties  here- 

20  to,  and  that  the  real  question  in  the  cause  is  the  title  to 
land,  which  is  properly  to  be  settled  at  law  and  not  in 
equity,  and  that  said  bill  is  in  other  respects  insufficient  to 
entitle  the  complainants  to  relief  in  this  coui't ;  and  he  prays 
all  benefit  of  this  defence  as  if  the  same  were  interposed 
by  way  of  demuri'er. 

And  this  defendant,  answering  said  bill  more  specifically, 
says — 

That  be  has  no  personal  knowledge  of  the  alleged  exe. 
cution    and    delivery    by    Samuel    Fowler   and    Henrietta 

30  Fowler,  his  wife,  to  the  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company  of  the  deeds  in  said  bill 
alleged,  or  otherwise  than  by  information  derived  from 
the  books  of  deeds  of  Sussex  county,  directly  or  indirectly, 
and  he  leaves  the  complainant  to  make  such  lawful  proof 
of  the  execution  and  deliver}^  of  such  deeds  and  their 
record  and  contents  as  to  the  complainants  may  seenj  advis- 
able or  nece&sary. 

And  this  defendant  does  not  know  whether  about  the 
tenth    day   of  March,   in   tlie  year  eighteen    hundred  and 

40  forty-eight,  Samuel  Fowler  claimed  to  be  seized  in  fee  sim- 
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pie  of  all  the  zinc  ores  hikI  franlvliiiite  in  certain  premises 
at  or  near  the  village  of  Franklin,  but  this  defendant  says 
that  in  fact  he  was  not  then  seized  of  any  estate  whatever 
in  such  ores  or  franklinite. 

But  this  defendant  believes  it  to  be  ti'ue  that  about  that 
date,  March  tenth,  eighteen  hundred  and  forty-eight,  said 
Samuel  Fowler  and  his  wife  did  make  their  deed  to  the 
said  company,  but  without  covenants  except  against  per- 
sons claiming  under  the  grantoi'S,  purporting  to  convey  all 
the  zinc  and  other  ores,  except  fraidclinite  when  it  exists  .^ 
separate  from  the  zinc,  in  a  large  number  of  acres,  sevei'al 
thousand  in  all,  lying  at  or  near  Franklin,  New  Jersey, 
which  lands  not  only  included,  besides  the  valuable  so- 
called  Sterling  Hill,  Franklin  Furnace  and  Forge  and 
other  tracts,  but  also  the  so-called  Mine  Hill  ti-act  of  ninety- 
three  acres,  and  a  tract  adjoining  the  Mine  Hill  tract  on 
the  west  known  as  the  Scott  farm,  and  also  a  plot  of  about 
six  acres,  nearly  but  not  quite  in  a  square,  which  had  been 
convej'ed  out  of  the  southeast  comer  of  the  said  Scott 
farm.  And  this  defendant  prays  that  reference  may  be  on 
made  to  the  record  of  said  deed,  being  the  deed  secondly 
referred  to  in  tlie  complainants'  bill,  for  greater  certainty. 

And  this  defendant  believes  that  about  the  same  date 
said  Fowler  and  wife,  by  like  deed  of  that  date,  pui'ported 
to  make  a  deed  of  franklinite  tirst  referred  to  in  said  bill 
as  the  iirst  deed;  but  for  gi-eater  certainty  lie  prays  refer- 
ence to  the  record  of  the  same. 

And  this  defendant  admits  that  no  covenants  except 
against  any  person  claiming  under  said  Samuel  Fowler, 
are  contained  in  said  deeds.  And  he  says  that  at  the  time  on 
said  deeds  were  executed  all  the  propei-ty  and  mineral 
rights  therein  descrii)ed,  as  he  is  informed,  wei'e  the  prop- 
erty of  Oakes  Ames,  of  Easton,  Massachusetts,  and  Cyrus 
Alger,  of  Boston,  in  the  State  of  Massachusetts,  as  tenants 
in  common  in  equal,  undivided  one-half  parts;  and  that 
no  estate  whatever  passed  by  any  such  deeds  of  Samuel 
Fowler,  dated  in  the  year  eighteen  hundred  and  fortj'-eight. 

And  this  defendant  is  informed  and  believes  that  at  the 
time  of  said  alleged  deeds  said  Sussex  company  were  en- 
gaged or  intending  to  engage  in  the  manufacture  of  zinc  or   4Q 
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copper,  according  to  their  charter,  and  to  mine  zinc  and 
copper  ores.  And  he  says  that  franklinite  was  not  then 
in  practice  a  zinc  ore  or  considered  as  such,  and  he  is  in- 
formed and  helieves  tliat  tiie  said  second  deed  for  zinc  was 
the  oidy  deed  for  which  auy  consideration  w:is  paid,  and 
that  the  first  alleged  deed  for  franklinite  was  not  ])art  of 
the  hargain  between  the  parties,  but  was  added  merely  to 
enable  claim  to  be  made  by  the  office i-s  of  said  conipany 
that  they  had  some  franklinite  mining  riglits. 

IQ  And  tliis  defendant  fui'ther  says  that  it  is  apparent,  from 
inspection  of  said  alleged  deed  for  franklinite,  that  no 
pains  were  taken  in  drawing  the  same,  and  that  it  was  con» 
sidered  of  secondary  or  no  importance;  that  the  same  was, 
by  its  terms,  on  a  consideration  of  "one  dollar  and  other 
lawful  consideration,"  while  the  other  deed  for  zinc  names 
the  full  consideration  alleged  l)y  said  bill  to  have  been 
paid  by  said  compan}'.  And  this  defendant  has  never 
seen  the  original  deed,  but  says  it  is  evident,  from  inspec- 
tion of  the  record  copy,  that  no  surveyor  was  en)ployed  to 

20  draw  the  description,  wdiicli  will  not  close  in  any  way,  and 
is  too  uncertain  to  be  laid  out  or  surveyed,  and  that  no  lo- 
cation of  said  deed  can  be  had  on  the  ground.  And  this 
defendant  says  that  it  is  evident,  likewise,  from  said  deed, 
that  the  party  or  scrivener  who  drew  the  same  supposed 
that  the  west  line  of  said  six-acre  lot  was  parallel  with  the 
long  west  boundary  of  the  Mine  Hill  tract,  and  that  by 
extension  of  said  west  line  of  the  six  acre  lot  a  parallelo- 
gram could  be  formed,  bounded  west  hv  said  extension  and 
east  by  the  Mine  Hill  lot,  whereas,  in  ti'uth,  said   lines  are 

30   not  parallel  and  no  such  parallelogram  can  be  found. 

And  this  defendant  says  that  no  lot,  such  as  in  said  deed 
purported  to  be  described,  can  be  drawn  on  paper  or  sur- 
veyed on  the  ground  ;  nor  was  any  such  lot  there  separated 
from  any  other  lot  b)'  fences  or  otherwise,  nor  can  any  lot 
be  drawn   under  said  deed   without  chaiiiijing  the  courses 

O  CD 

thereof  nor  without  incliiding  lands  in  which  said  Fowler 
never,  then  or  thereafter,  had  or  claimed  to  have  an  in- 
terest of  any  kind  ;  and  that  said  description  is,  and  always 
has  been,  too  contradictory  and  uncertain  to  convey  any 
land  whatever  outside  of  the  six-acre  tract  above  men- 
40   tioned. 
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Aiul  this  defendant  further  says  that  he  is  informed  and 
believes  tliat  about  tlie  month  of  January,  eighteen  hun- 
dred and  forty-nine,  said  Samuel  Fowler  obtained  or 
claimed  to  obtain  a  conveyance  from  Oalces  Ames,  by 
deed  dated  January  fifteenth,  eighteen  hundred  and  forty- 
nine,  recorded  in  said  county  in  Book  K  i  of  Deeds,  page 
164.  to  which  this  defendant  prays  reference,  conveying 
one  undivided  one-half  of  the  zinc  ores,  franklinite  ore 
and  other  ores,  except  iron  ore,  on  all  the  tracts  mentioned 
in  the  deed  for  zinc  above  mentioned,  including  the  Scott  iq 
farm,  the  Mine  Hill  tract  and  said  six-acre  lot. 

And  as  to  the  deed  of  conveyance  in  said  bill  alleged 
to  have  been  made  by  Samuel  P'owler  and  wife  to  the 
said  company,  dated  in  March,  eighteen  hundred  and  forty- 
nine,  in  confirmation  of  said  previous  deeds,  this  defend- 
ant says  that  he  is  advised  that  by  said  last  deed  only  such 
estate  was  confirmed  as  was  then  possessed  by  said  Samuel 
Fowler,  and  tliat  this  is  apparent  by  the  terms  of  the  deed, 
wherein  it  is  I'ecited  that  the  said  Samuel  Fowler  had 
purchased  some  interest  in  the  said  jnemises,  oi"  some  part  20 
thereof,  and  whei-ein  conveyance  is  made  with  all  the 
ownership  acquii'ed  at  that  time,  in  the  following  words: 
'•Together  with  all  the  right,  privileges  and/)wnersliip  into 
and  of  the  same,  which  said  parties  of  tlie  first  part  have 
received,  from  any  releases  or  deeds  of  gi'ant  or  quit-claim 
or  any  conveyance  of  any  kind  made  to  them  or  either  of 
them  since  the  execution  of  the  hereinbefore  recided  deeds, 
or  which  they  now  possess  or  are  entitled  to;"  and  this 
defendant  says  that  thereby  tlie  lands  conveyed  were  lim- 
ited to  such  as  wei'e  then  possessed  by  said  Fowler.  gQ 

And  this  defendant  says  that  he  is  informed  by  the 
records  that  the  said  sup])osed  deed  of  contirmation  was, 
in  the  year  eighteen  hundred  and  forty  nine,  only  execu- 
ted by  Sanuiel  Fowlei-,  and  that  his  wife,  named  with  him 
as  party  of  tlie  first  j)ai't.  ne\'er  signed  the  same  till  long- 
afterward,  and  that  no  record  of  said  deed  as  signed  by 
her  was  made  until  tlie  year  eighteen  hundi'ed  and  fifty- 
six. 

And  this  defendant,  further  answering,  says  that  the 
other  one-half  undivided  interest  in   the  said   minerals  did    4.Q 
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not  become  tlie  property  of  Samnel  Fowler  until  the  same 
was  conveyed  to  him  by  deed  from  Cyrus  Alger,  dated  the 
first  day  of  November,  eighteen  hundred  and  forty-nine, 
acknowledged  the  same  date  and  recorded  on  the  ninth  day 
of  November,  eighteen  huiuh-cd  and  forty-nine,  in  Book 
1  -i  of  Deeds  for  Sussex  county,  page  434:,  to  which  lie 
prays  reference  for  greater  certainty,  as  well  as  to  all  the 
foregoing  deeds  alleged  in  the  said  l)ill  of  complaint. 

And  this  defendant  admits  that  in  the  Mine   Hill   tract 

iQ  there  existed  and  still  exists  an  ore  and  vein  of  ore  and 
mineral  known  as  franklinite,  and  he  believes  tiiat  at  the 
time  of  said  conveyance  it  was  believed  by  the  parties 
thereto  that  tliere  were  many  unknown  and  concealed  de- 
posits, both  of  frankiinite  and  red  oxide  of  zinc,  not  only 
in  Mine  Hill  but  also  in  all  or  some  of  the  neighboring 
tracts,  and  he  savs  that  the  conveyance  of  zinc  ore  to  the 
said  company  was  made  in  order  to  convey  to  them  all  the 
veins  of  red  oxide  of  zinc  that  might  be  found  on  any  of 
the  tracts  in  said  deed    mentioned,  but    he   denies  that  the 

2')  first  conveyance  mentioned  in  the  said  bill  was  executed 
in  order  to  (convey  to  the  said  companj'  any  franklinite  in 
Mine  Hill,  and  says  that  he  believes,  and  the  description 
shows  that  the  said  Samuel  Fowler  intended  that  no  pai't 
of  the  Mine  Hill  farm  should  be  included  within  the  said 
conveyance,  and  that  this  is  especially  manifest  from  the 
fact  that  the  course  of  south,  twenty-three  degress  east  was 
the  west  line  on  the  Mine  Hill  tract,  and  also  from  the  fact 
that  the  fourth  coi'uer  of  the  six-acre  lot  in  said  description 
mentioned,   lay  in   the  said   west  line,  and   that    the    next 

30  course  therefrom,  to  wit,  "  thence  upon  the  last-mentioned 
course  eight  chains  and  ten  links,"  runs  along  the  west  line 
of  the  Mine  Hill  tract,  and  he  denies  that  the  said  deed 
first  in  said  bill  mentioned,  was  in  anywise  considered  as 
the  consideration  for  the  shares  of  the  capital  stock  of  the 
said  company,  and  he  says  that  the  said  consideration  was 
arranged  upon  without  reference  to  the  said  deed,  it  being 
only  considered  a  mere  possibility  that  franklinite  might 
be  found  in  the  pi-emises  therein  described,  and  he  denies 
on  information    that  the  said    deed  was   made  "  because  it 

40   was  known  to  the  parties  that  franklinite  M'as  found  in  said 
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hill  in  great  quantities,  or  in  case  no  vein  or  deposit  of  zinc 
should  be  found,  the  said  company  would  be  sure  to  derive 
some  value  from  said  conveyance;"  and  he  denies  that  the 
said  dee<ls  \vei"e  intended  to  convey  any  franklinite  in  said 
Mine  Hill  tract.  And  this  defendant  is  ignorant  whether 
or  no  twenty  thousand  shares  of  the  stock  of  the  said  com- 
pany were  actually  received  by  said  Fowler,  and  leaves  the 
complainant  to  make  proof  of  the  same. 

And  tliis  defendant,  as  hereinbefore  stated,  denies  that 
when  said  deed  of  March,  eighteen  hundred  and  forty-nine,  <q 
w.is  '  :lie  said  Samuel  Fowler  was  lawfully  seized  and 
pji-y  :  >i  an  absolute  inheritance  in  all  of  said  ores  and 
minc:\>l;;,  and  says  that  he  was  only  possessed  of  one  half 
of  the  same. 

And  this  defendant  has  no  particular  information  of  the 
alleged  :ieed  in  said  bill  mentioned,  and  dated  the  eighth 
day  uf  March,  eighteen  hundred  and  tifty-two,  whereby  it 
is  alh-ged  that  the  said  comnanv  did  grant  to  the  New  Jer 
sey  .'L'liG  Ci>mpany  the  fnmklinite  ore  mentioned  in  the 
said  lir.st  deed,  n  tr  has  In.  particular  information  of  the  on 
deed  alleged  in  said  bill  b(it\\ten  the  same  parties,  convey 
ing  tlie  zinc  oi'cs  mentioned  in  said  second  deed,  and  he 
prays  that  the  complainants  make  sucli  proof  thereof  as  to 
them  shall  seem  necessary;  and  this  defendant  has  no  par- 
ticular knowledge  of  the  consideration  of  said  deeds,  nor 
of  the  agreement  of  consolidation  in  said  bill  mentioned, 
and  prays  that  the  complainatits  make  like  proof  thereof; 
and  he  believes  that  the  name  of  tlie  New  Jersey  Explor. 
iuii  and  Minino-  Company  has  been  chani>:ed  to  that  of  the 
New  Jei'sey  Zinc  Company,  and  he  has  no  particular  infor.  oa 
mation  what  stack  in  said  companies,  if  any,  was  held  by 
Samuel  Fowler  (»i'  James  L.  ('ui  tis,  and  he  is  informed  and 
believes  that  the  said  New  Jersey  Exploring  and  Mining 
Company  held  valuable  minei'al  rights  in  zinc  oies  in  Sus- 
sex county,  and  had  works  in  Newark  to  manufactui'e  oxide 
of  zinc,  and  he  has  no  knowledge  whether  the  Sussex  Zinc 
and  Cop[)er  Mining  and  Manufactui'ing  Company  had 
other  property  or  no,  nor  what  stock  transfers  or  ti'ansac. 
tions  took  place  between  the  two  companies,  and  leaves 
the  Complainants  to   make  such   pi-oof  thereof  as   to   them    ^q 
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shall  seem  necessary. 

And  this  defendant  has  no  particnlar  information  by 
whom  or  how  soon  openings  were  made  in  the  nortlierly 
j)art  of  Mine  Hill,  but  he  denies  that  any  openings  were 
there  made  under  or  claiming  title  by  virtue  of  said  deed 
in  said  bill  alleged  for  franklinite,  and  he  says  that,  on  the 
contrary',  all  the  mining  that  was  carried  on  by  any  of  said 
companies  in  said  Hill  was  in  pursuit  of  zinc  ore  until  tlie 
year  eighteen  hundred  and  seventy-seven  ;  that  the  ore  at 

jQ  first  specially  desired  by  said  companies  was  red  oxide  of 
zinc,  wliich  alone  at  the  time  of  said  conveyance  was  con. 
sidered  to  be  zinc  ore;  and  that  he  is  infoi'med  and  believes 
that  some  little  mining  was  done  on  the  north  ])art  of  IMine 
Hill  in  search  of  said  red  oxide  of  zinc,  but  with  such 
small  success  that  the  mining  was  entirely  abandoned, 
nothing  being  found  except  fraid<linite,  which  at  that  time 
was  useless  to  the  trade,  no  cheap  [)rocess  of  reducing  hav- 
ing been  discovered.  And  this  defendant  saj's  tiiat,  in  fact, 
said  franklinite,  although  not  known  as   zinc   ore    and    dis- 

20  tinguished  therefrom  in  said  deeds,  and  although  the  same 
did  not  pass  under  the  denomination  of  zinc  ore  therein, 
nevertheless  contained  a  large  amount  of  zinc  in  chemical 
combination,  mostly  of  silicate  of  zinc,  and  that  j'eai's  after 
said  deed,  a  new  process  of  reduction  was  discovered 
whereby  said  franklinite  became  valuable  as  a  zinc  ore,  and 
that  the  same  was  thereupon  claimed  as  such  by  the  New 
Jersey  Zinc  Company  under  their  deed  for, zinc  oi-es  in  all 
the  tracts  wherein  zinc  ores  were  conveyed  to  them  as 
aforesaid,  and  that  under  such  claim  they  recently  attempt- 

3Q  ed  to  carry  on  the  mining  of  fmnklinite  on  the  north  part 
of  Mine  Hill,  where  they  had  a  right  to  mine  for  zinc  ore 
under  their  deeds  for  zinc  ores,  but  had  no  right  to  take 
and  convert  fraidvlinite. 

And  the  defendant  says  that  their  claim  so  to  take 
■franklinite  continued  in  litigation  down  till  within  the  last 
few  years,  and  this  defendant  denies  on  information  tjjat 
the  said  companies  mined  franklinite  in  Mine  Hill  claim- 
ino-  title  under  a  deed  of  fraidvlinite,  under  the  direction 
or  with  tlie  knowledge  of  either  said  Samuel  Fowler,  James 

40    L.  Curtis  or  the  said  Alexander  C.  Farrington,  and  he  says 
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that  ill  the  early  operations  of  said  company,  he  is  in- 
formed that  they  did  not  use  franlclinite,  but  were  mining 
for  said  red  oxide  of  zinc,  and  as  to  the  alleged  report  of 
the  New  Jersey  Zinc  Company  mentioned  in  said  bill,  thig 
defendant  has  never  had  any  knowledge  thereof  except 
from  said  bill,  and  this  defendant  is  advised  and  says  that 
the  report  of  the  committee  of  the  New  Jersey  Zinc  Com- 
pany to  its  directors  and  president  cannot  affect  the  rights 
of  other  parties,  and  he  has  no  knowledge  of  any  circula- 
tion of  said  report,  nor  what  was  referred  to  therein,  nor  iq 
of  any  investment  in  the  stock  of  said  company  on  the 
faith  thereof,  nor  of  what  was  supposed  by  persons  inter- 
ested in  said  company,  and  he  is  advised  that  none  of  these 
matters  are  at  all  material  to  the  issue  in  this  cause;  that 
lie  knows  not  what  year  the  New  Jersey  Zinc  Company 
first  mined  in  the  north  part  of  Mine  Hill,  but  he  denies, 
on  information,  that  in  the  year  eighteen  hundred  and 
fifty-three  they  removed  and  disposed  of  franklinite  ore, 
and  denies  that  their  mining  was  continuous,  or  nearly  so, 
in  tiie  year  eighti^en  hundred  and  seventy-nine;  but  on  the  on 
contrary  he  says  that  their  mining  was  not  continuous  but 
intermittent,  and  consisted  at  first  only  in  a  search  after 
red  oxide  of  zinc;  and  this  defendant  says  that  there  was 
no  process  of  reducing  franklinite  and  silicate  of  zinc  until 
the  year  eighteen  hundred  and  sixtj'-five  or  eighteen  hun- 
dred and  sixty-six  ;  that  from  eighteen  hundred  and  fifty- 
four  to  eiojliteen  hundred  and  sixtv  he  is  informed  tiiat 
they  did  not  mine  at  all  ;  that  after  that  time  they  only 
mined  at  intervals  foi- a  few  years,  beciiuse  they  could  not 
find  sufficient  red  oxide  and  abandoned  the  mining  there,  qa 
and  did  not  recommence  until  the  vear  eighteen  hundred 
and  seventy-seven.  And  tliis  tiefendant  says  that  in  the 
year  eighteen  hundred  and  seventy-seven  the  said  company 
first  began  to  mine  openly  for  franklinite  in  the  north 
part  of  Mine  Hill  ;  that  objection  was  immediately 
made  ;  that  suit  was  brought  against  them  by  this  defend- 
ant as  hereafter  mentioned.  This  defendant  is  ignoi'ant  of 
the  conveyance  alleged  to  have  been  made  b}'  the  New 
Jersey  Zinc  Company  to  the  complainants  in  eighteen 
hundred  and  eighty,  or  the  consideration  thereof,  and  prays    40 
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that  the  coinplaiiiants  make  })i'Oof  of  the  same  ami  the  par- 
ticulars thereof. 

And  this  defendant  admits  and  says  that  it  is  true  that 
about  the  thirteenth  day  of  December,  eiojhteen  hniidred 
and  tifty,  Samuel  Fowler  conveyed  to  James  L.  Curtis  and 
David  H.  Curtis,  trustees  of  the  Franklinite  Mining  Com- 
pany, all  the  reserved  ore  called  franklinite,  and  all  other 
reserved  ores  and  metals  not  granted  or  conveyed  to  the 
Sussex  Zinc  and  Copper  Mining  and   Manufacturing  Com- 

[Q  paiiy  by  deed  executed  by  the  parties  of  the  first  pai't  on 
the  tenth  day  of  March,  eighteen  hundred  and  forty-eight, 
04"  by  deed  executed  on  the  sixth  day  of  March  in  the  year 
aforesaid,  or  by  their  deed  of  confirmation  executed  on  the 
fifth  day  of  March,  eighteen  hundred  and  forty -nine,  found 
or  to  be  found  in  certain  parcels  or  pieces  of  land  described 
in  said  deed  of  Samuel  Fowler  to  the  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company  for  zinc  ores, 
including  the  Mine  Hill  farm.  AVhile  this  defendant  ad- 
mits that  the  said  last  conveyance  was  subject  to  all    prior 

20  duly  executed  and  recorded  conveyances  of  Sanmel  Fowler, 
this  defendant  says  that  although  said  last  deed  refers  ex- 
pressly to  the  said  deed  of  zinc  ore  dated  the  tenth  day  of 
March,  eighteen  hundred  and  forty-eight,  and  the  reserva- 
tions therein  mentioned  and  contained,  nevertheless  that 
the  other  deeds  in  the  said  deed  to  Curtis  mentioned  are  of 
'different  dates  from  those  hereinbefore  set  forth  in  the  bill 
of  complaint,  and  whether  the  latter  deeds  are  intended  to 
be  referred  to  he  is  ignorant. 

And    this    defendant  is  informed  that    the    Fraidclinite 

'^[)  Mining  Company'  was  a  joint  stock  association,  and  that 
his  father,  Jonathan  Trotter,  was  interested  therein,  but  he 
has  no  particular  information  with  reference  thereto,  ami 
first  obtained  any  information  whatever  with  reference  to 
the  constitution  of  said  company  oi'  that  his  father  was 
interested  therein  at  the  ti'ial  of  the  action  of  ejectment  in 
said  bill  mentioned,  and  he  does  not  know  what  has  become 
of  the  directors  of  said  company,  or  whether  any  of  said 
directors  of  the  other  companies  were  interested,  nor  as  to 
the  profession  of  said   Farrington,  nor  is  he   advised  that 

40   the    said    Farrington    surveyed    any  lines   on    the    ground 
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except  tentatively,  and  he  denies  that  lie  located  any  line 
across  Mine  Hill  as  in  said  bill  alleged. 

And  this  defendant,  on  information  and  belief,  denies 
that  Samuel  Fowler  ever  pointed  out  or  located  the  posi- 
tion of  tiie  lines  of  said  first  deed  to  John  George,  as  in 
said  first  bill  alleged,  but  says  the  said  Fowler,  at  that 
time,  had  no  interest  in  said  premises,  and  could  neither 
affect  the  location  of  said  line  nor  make  evidence  in  refer- 
ence thereto,  and  he  denies  that  the  said  New  Jersey  Zinc 
Compan}^  were  mining  franklinite  on  said  premises  at  that  j^q 
time  or  at  any  time  until  eiii'liteen  hundred  and  seventy- 
seven,  and  he  says  that  thev  were  mininor  for  zinc  as  afore- 
said,  as  thev  had  a  lawful  rio-ht  to  do. 

And  as  to  the  allegations  of  said  bill,  with  reference  to 
the  survey  that  is  stated  to  have  been  made  M'ith  one  Isaac 
Shiner,  with  the  assistance  of  one  John  George,  he  savs  he 
is  ignorant  with  i-eference  to  the  same,  and  that  the  same 
was  not  a  location  but  a  mere  survey  made  for  the  New 
Jersey  Zinc  Company  for  their  own  information,  and  he 
denies  that  a  map  filed  in  their  own  papers  can  be  evidence  OQ 
or  effective  acjainst  him. 

And  this  defendant  prays  reference  for  greater  certainty 
to  said  deed  to  James  L.  Curtis  and  Daniel  H.  Curtis, 
trustees,  recorded  in  Book  M  4  of  Deeds  for  Sussex  county, 
on  page  157,  or  a  certified  copy  of  the  record  thereof. 

And  this  defendant  further  says  that  about  November 
first,  eighteen  hundred  and  Hfty  three,  Oakes  Ames  and 
wife,  by  their  deed  of  that  date,  recorded  in  Book  O  4  of 
said  Deeds,  page  634,  and  to  which  this  defendant  prays 
reference,  conveyed  to  James  L.  Curtis  and  his  heirs  all  qq 
his  interest  in  the  franklinite  on  all  said  [)remises. 

That  about  the  second  day  of  February,  eighteen  hun- 
dred and  fifty  eight,  said  James  L.  and  Daniel  li.  Curtis, 
trustees,  by  their  deed  of  said  date,  conveyed  the  frank- 
linite and  reserved  ores  in  the  north  part  of  Mine  Hill  to 
the  Fowler  Franklinite  Company,  to  which  last  iXiiita  this 
defendant  prays  reference. 

And  this  defendant  further  says  that  about  the  twenty- 
ninth  day  of  June,  eighteen  hundred  and  lifty-nine,  by 
deed  of  said   last  date,  duly   signed,  sealed  and  delivered    ^q 
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by  the  grantor  therein,  the  Fowler  Frankliiiite  Company 
leased  all  the  vein  of  franklinite  in  the  north  part  of  Mine 
Hill  unto  the  Consolidated  Franklinite  Company,  of  the 
city  of  New  York,  grantee  therein,  which  said  last  deed 
WHS  acknowledged  by  said  grantor  therein  according  to 
law  and  afterwards  recorded  in  the  books  of  deeds  of  said 
county  wherein  said  lands  are  situate,  in  Book  X  4,  on 
page  S6,  to  which  said  record  this  defendant  prays  refer- 
ence. 

IQ  And  this  defendant  further  says  that  aljout  the  eighth 
day  of  June,  eighteen  hundred  and  sixty,  by  deed  of  said 
last  date,  said  hist  compan}'  assigned  said  lease  of  said  ore 
in  said  lands  unto  Samuel  F.  lleadley  for  a  money  con- 
sideration therein  named,  which  said  last  deed  was'duly 
acknowledged  according  to  law  and  afterwards  recorded  in 
Book  Z  4  of  Deeds  for  Sussex  county,  on  page  80,  to 
which  said  record  last  aforesaid  this  defendant  prays  refer- 
ence. 

And   this  defendant  further   says   that   al)out  the  four- 

20  teentli  da}^  of  June,  eighteen  hundred  and  sixty,  by  deed 
of  said  last  date,  Samuel  F.  lleadley  re-assigned  said  last 
lease  of  said  lands  unto  said  consolidated  company  for  a 
consideration  therein  named,  which  said  last  deed  was 
acknowledged  by  said  grantor  thei'cin  according  to  law,  and 
afterwards  recorded  in  Book  Z  4  of  Deeds  for  said  county, 
on  page  50,  to  which  said  record  last  aforesaid  this  defend- 
ant prays  i-eference. 

And   this  defendant  further  says  that   about  the  twenty- 
sixth  day  of  January,  eighteen  hundred  and  sixty-three,  by 

30  deed  of  said  last  date,  duly  signed,  sealed  and  delivered  by 
the  grantor  therein,  the  Fowler  Franklinite  ComjKuiy  con- 
veyed their  reversion  of  said  franklinite  in  the  north  part 
of  jVIine  Hill  unto  said  James  L.  Curtis  and  Daniel  H. 
Curtis,  trustee,  grantee  therein,  for  a  consideration  therein 
named,  which  said  last  deed  was  acknowledged  by  said 
grantor  therein  according  to  law,  and  afterward  recorded 
in  the  books  of  deeds  of  said  county  wherein  said  lands  are 
situate,  in  Book  D  5,  on  page  148,  to  which  said  record  last 
aforesaid  this  defendant  prays  reference. 

40        And  this  defendant  further  says  that  afterwards,  about 
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the  twenty-third  day  of  June,  ei\^hteen  hundred  and  sixty- 
tliree,  George  W.  Savage,  who  had  been  duly  appointed 
receiver  of  said  consolidated  company  by  order  of  the  Court 
of  Chancery,  to  which  this  defendant  prays  reference,  by 
his  deed  of  said  last  date,  duly  acknowledged  and  recorded 
in  Book  E  5  of  Deeds  for  Sussex  county,  on  page  197,  and 
to  which  this  defendant  prays  reference,  conveyed  said 
lease  last  aforesaid  to  said  trustees. 

And  this  defendant  says  that  the  said  deed  by  which  said 
premises  were  conveyed  to  the  Fowler  Franklinite  Com-  iq 
ptiny  and  said  lease  and  assignments  and  receiver's  sale  and 
conveyance  were  all  made  for  valuable  consideration,  as  he 
is  inforuHKl,  and  that  no  equities  as  to  the  grantees  therein 
are  averred  in  said  bill,  and  he  prays  all  benefit  of  this 
defence  as  if  made  by  way  of  plea. 

And  this  defendant  says  that  shortly  afterwards  Daniel 
H.  Curtis  died,  and  all  his  estate  as  such  trustee  vested  in 
said  James  L.  Curtis,  surviving  trustee,  by  the  statute  of 
the  State  of  New  Jersev. 

This  defendant  says  that  it  is  true  that  about  the  sixth  20 
day  of  March,  eighteen  hundred  and  seventy -seven,  James 
L.  Curtis,  describing  himself  as  the  surviving  trustee  of  the 
Franklinite  Mining  Company,  did  make,  execute  and  deliver 
to  this  defendant  a  mining  lease  for  five  hundred  feet  of 
the  west  vein  of  ]\Iine  Hill,  commencing  on  the  division 
between  the  north  and  south  i)art  thereof  and  running  live 
feet  northerly  therefrom,  and  he  pi-ays  reference  to  said 
lease  for  greater  cei'taintv. 

This  defendant,  further  answering,  says  that  about  the 
tenth  day  of  April,  eighteen  hundred  and  seventy-nine,  30 
said  James  L.  Curtis,  describing  himself  as  aforesaid,  did 
make  and  deliver  to  this  defendant  a  minino- lease  of  said 
franklinite  in  said  vein,  commencing  five  hundred  feet 
north  of  the  division  line  l)etween  the  north  and  south 
parts  of  Mine  Hill,  and  thence  running  northerly  to  Mam- 
burg  road,  and  he  jirays  reference  to  said  lease  for  greatei- 
certainty. 

And  this  defendant  further  answering  says,  that  it  is 
true  that  in  the  3'ear  eighteen  hundred  and  eighty-seven, 
the  New  Jerse}^  Zinc  Company  began  to  mine  and  remove   40 
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fi'iuikliiiite  npon  Mine  IJill,  Ijut  he  says  that  they  tlien 
claimed  the  said  fraidvliiiite  as  zinc  ore,  and  not  onlj'  mined 
and  removed  it  as  such,  but  also  attempted  by  injunction 
to  prevent  this  defendant  from  rainin<;  and  removing 
franklinite  from  the  premises  included  in  his  first  lease, 
and  wliich  by  said  bill  is  admitted  not  to  be  within  the 
premises  for  which  the_y  claim  to  hold  any  conveyance  of 
fi'anklinite. 

And   this  defendant,  fnrtliei'  answering,  snys  that  when 

IQ  he  accepted  said  leases  he  was  informed,  ;ind  believed,  by 
James  L.  Ciu'tis,  that  he  had  full  and  complete  title  to  tl.'e 
franklinite  in  said  premises,  and  that  this  defendant  there- 
fore took  the  leases.  This  defeiidant  at  the  time  lie  took 
the  first  lease  had  not  ])articular  knowledge  of  the  convey- 
ances aforesaid,  but  i-elied  upon  the  statements  of  James  L. 
Curtis  with  reference  thereto,  nor  iiad  he  any  knowledge 
that  his  father  had  had  any  stock  in  the  Fi'anklinite  Mining 
Company,  nor  did  he  succeed  to  the  ownership  of  any  por- 
tion of  the  same. 

20  And  tliis  defendant  further  says  that  it  is  true,  as  in 
said  bill  alleo;ed,  that  about  the  first  dav  of  Mav,  eighteen 
hundred  and  seventy-nine,  he  Ix'gan  an  action  of  trespass 
against  the  New  Jersey  Zinc  Company  in  the  Circuit 
Court  of  the  United  States  for  this  District,  and  a  declai'a- 
tion  was  filed  against  the  defendants  in  said  suit  on  account 
of  the  removal  of  franklinite  from  said  ])ieniises  men- 
tioned in  said  first  lease,  and  that  plea  was  filed  thereto, 
and  that  amendment  was  made  by  consent  alleging  the  re- 
moval of  franklinite  ore  from  the  premises  in   said    second 

30  lease  described,  and  that  the  said  cause  came  on  for  trial 
on  the  twenty -second  day  of  March,  eighteen  hundred  and 
eight^'-one,  at  the  city  of  Trenton,  and  that  the  said  New 
Jersey  Zinc  Company  attempted  to  justify  their  said  niin- 
in<»' operations  by  showing  rliat  they  were  conducted  within 
the  limits  of  said  deed  of  fi-aiiklinite  first  mentioned  in 
said  bill,  and  in  particular  this  defeiidantsays  that  the  New 
Jersey  Zinc  Company,  the  defendant  in  said  suit,  set  up  in 
siiid  cause,  or  attempted  to  set  up  as  a  defence,  all  the  alle- 
o-jitions  of  said  bill  not  only  as   to  the  alleged    understand- 

40   ing  of  the  parties,  but  also  their  alleged  possession  of  said 
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premises,  and  tbe  alleged  location  of  the  lines  of  said  con- 
veyance upon  tlie  premises. 

And  this  defendant  says  that  all  the  said  matters  came 
up  fairly  for  ti'ial  before  the  said  Court  and  jury  in  the 
action  of  trespass  at  law,  wherein  the  same  are  properly 
triable,  and  this  defendant  says  that  under  the  said  leases 
he  was  entitled  to  the  lands  therein  mentioned,  unless  the 
same  had  been  conveyed  by  prior  outstanding  title,  and 
that  the  question  of  boundaries  of  said  alleged  deed  of 
frankliiiite  was  a  question  of  law,  and  not  of  equity,  and  ^q 
he  says  that  he  has  no  notice  of  any  equities  oi"  facts  enti. 
tling  any  one  to  any  reformation  of  said  conveyance. 

This  defendant,  furthei'  answering,  says  that  upon  said 
trial  he  did  set  up  and  insist  that  the  said  alleged  deed  of 
franklinite  did  not  cover  any  jiart  of  the  Mine  Hill  tract, 
and  that  the  description  of  said  deed  was  self-contradictor}' 
and  uncertain,  and  that  if  any  location  of  said  deed  out- 
side of  the  Hannnond  or  six-acre  lot  could  be  made,  that 
the  same  would  not  include  any  part  of  the  Mine  Hill 
tract,  and  that  even  on  the  construction  of  said  deed  sug  20 
gested  by  the  New  Jersey  Zinc  Company,  the  same  would 
not  Cover  the  ground  within  this  defendant's  leases  oti 
which  mining  had  been  done  by  the  New  Jersey  Zinc  Com- 
pany. 

And  this  defendant  admits  and  says  that  a  verdict  was 
found  by  the  jury  as  stated  in  the  complainant's  bill,  and 
that  judgment  has  been  entered  upon  the  said  verdict  of 
guilty,  and  a  writ  of  en-or  has  been  sued  out  in  order  to 
the  removal  of  said  judgment  to  the  Supreme  Court  of  the 
United  States.  30 

And  this  defendant  says  that  he  is  advised  that  l)v  said 
action  and  verdict  rendered  thereon,  the  title  of  this  de- 
fendant to  the  ore  mined  from  the  premises  mentit>ned  in 
his  leases  was  brought  in  question,  and  that  the  said  action 
at  law  was  the  proper  foi'um  for  the  determination  of  said 
question,  and  that  no  suit  can  be  bi-ought  in  this  court  in 
relation  thereto,  and  prays  all  benefit  of  this  defence  as  if 
taken  on  plea  and  demurrer. 

And  this  defendant,  further  answering,  says  that  he  had 
no    particular    infoi'ination    of    the    incorpoi-ation    of    the    49 
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Frankliuite  Steel  and  Zinc  Coinjxuiy  or  of  the  mode  of  its 
organization,  except  that  he  had  heard  said  company  ex- 
isted, till  after  he  obtained  his  said  leases,  noi-  did  he  know 
nor  does  he  know  that  it  was  ari-anged  that  the  surviving 
trustee  of  the  Frankliuite  Mining  Company  should  tians- 
fer  his  interest  in  Mine  Hill  to  the  said  new  company,  nor 
that  he  agreed  to  hold  the  same  in  trust  for  the  said  new 
company,  and  he  denies  the  said  allegations  of  said  bill 
respectively.     This  defendant  says  that  after  his  first  lease 

IQ  and  before  his  said  second  lease  he  was  told  incidentally  by 
James  L.  Curtis,  whom  he  had  heard  to  be  the  president 
of  the  Franklin  Steel  and  Zinc  (y()iu|>any,  that  the  said 
last  company  had  a  contract  as  to  the  Mine  IJill,  but  that 
it  would  never  be  called  for,  but  he  had  no  other  informa- 
tion thereon,  and  did  not  know  or  heai-  of  any  pai-ticulais 
or  as  to  the  nature  of  such  contract  and  did  not  know  or 
believe  that  they  had  any  interest  or  trust  in  Mine  Hill  nor 
any  particulars  whatever  until  the  trial  of  said  cause,  when 
on  the  trial  said  James  L.  Cui-tis  produced  a  paper  pui'port- 

20  i"g'  to  be  an  agreement  on  his  part  to  convey  Mine  Hill  to 
the  Frankliuite  Steel  and  Zinc  Company  on  request. 
This  defendant  denies,  on  information,  that  the  i^aid  paper 
was  ever  delivered  and  denies  that  the  same  created  any 
trust,  and  says  that  the  same  was  a  secret  paper  of  which 
he  knew  nothing  except  as  aforesaid. 

This  defendent  says  that  the  same  James  L.  Cuitis,  or 
the  Frankliuite  Steel  and  Zinc  Company,  have  made  claim 
that  the  said  leases  were  made  in  their  behalf  without  their 
authority.     This    defendant  says   that  when    he  took   said 

30  leases  he  had  no  knowledge  or  suspicion  that  the  said 
Frankliuite  Steel  and  Zinc  Company  had  any  authority  in 
the  premises,  or  that  the  property  belonged  in  fact  to 
them,  and  he  supposed  on  the  contrary  that  said  surviving 
trustee  had  full  authority  and  control,  and  he  denies  that 
tlie  said  leases  were  a  fraud  on  the  said  company.  And 
this  defendant  believes  they  have  filed  a  bill  against  him  in 
this  court,  but  he  has  answered  said   l)ill  and  is  contesting 

their  suit. 

This  defendant  says  that  it  is  true,  as  in  said  bill  alleged, 
40   that  he  filed   his  bill  of   complaint  in   the  Circuit  Court  of 
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the  United  States  against  the  New  Jersey  Zinc  Com])any 
for  an  amonnt  of  franklinite  ore  taken  by  them  from  Mine 
Hill,  and  he  believes  they  have  filed  their  answer  thereto, 
and  that  said  snits  remain  undetermined. 

This  defendant,  further  answering,  says  that  he  has 
taken  absolute  possession  of  the  whole  of  said  land  so 
leased  to  him,  and  that  he  has  lately  fenced  the  northerly 
part  thereof,  as  mentioned  in  said  second  lease,  against  the 
New  Jersey  Zinc  Compan\^'s  claim  to  mine  franklinite 
thereon,  and  has  the  same  in  his  absolute  possession  and  ^q 
control. 

This  defendant  says  that  his  mining  operations  therein 
have  been  dehiyed  bv  the  amount  of  water  in  the  work- 
ings  abandoned  I)y  the  ISTew  Jersey  Zinc  Company,  and 
which  comes  in  from  their  abandoned  mines  and  pits 
north  of  Hamburgh  road,  where  likewise  thev  have  mines 
for  red  oxide  of  zinc. 

This  defendant,  further  answering,  says  that  he  has 
made  and  executed  a  contiact  to  Cluirles  A.  Heckscher  for 
the  delivei'V  to  him  of  all  the  franklinite  ore  mined  by  20 
him  from  said  premises,  to  the  terms  whereof  he  prays 
reference;  but  he  denies  that  he  has  given  to  the  said- 
Chai-les  A.  Heckscher  any  intei'est  in  tlie  soil,  or  any  other 
rio-ht  than  the  rigiit  to  receive  such  franklinite  ore  and 
to  pay  for  the  same,  and  he  prays  reference  to  the  said 
contract. 

And  this  defendant,  on  information,  denies  that  James 
L.  Cni'tis  knew  that  it  was  the  intention  of  the  convey- 
ance by  Samuel  Fowler  to  the  Sussex  Copper  and  Zinc 
Manufacturing  Company,  described  as  the  franklinite  deed,  30 
to  convey  any  fraidclinite  in  Mine  Hill,  or  that  the  said 
Curtis  knew  tliat  the  said  deed  had  been  actually  located 
on  the  ground,  either  1)}'  said  Fai'rington  or  said  Fowler, 
or  on  said  ma])  alleged  to  have  been  made  by  said  Shinei-, 
or  that  the  New  Jei'sey  Zinc  Company  Inid  openh',  notori- 
ously and  continuously  mined  franklinite  oi'e  thereon,  and 
he  denies  the  truth  of  said  allegation  whereof  said  notice 
is  alleged,  and  he  denies  tiiat  when  he  took  his  second 
lease  this  defendant  knew  that  the  New  Jerse}'  Zinc  Com- 
pany was,  and   had   since   the  year  eighteen  hundred   and    40 
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tifty-tliree,  contimicd  in  the  possession  of  said  vein  iindei* 
said  deed  from  the  franklinite.  or  mining  openly  or  notori- 
ously or  without  interference  or  interruption  thereof  for 
franklinite,  or  that  their  title  and  claim  were  derived  from 
the  said  franklinite  deed.  And  he  denies  the  truth  of  said 
allegations,  of  which  notice  is  alleged,  and  denies  that  the 
Franklinite  Steel  and  Zinc  Company  had  any  such  notice. 
And  this  defendant  has  no  knowledge  as  to  alleged  con- 
veyance to  the  said    Franklinite  Steel  and   Zinc  Company 

10  by  said  Jaines  L.  Curtis  as  to  Mine  Hill,  or  whether  they 
paid  any  consideration  therefor  or  not. 

And  this  defendant,  further  answx'ring,  says  that  it  is 
ti'ue  that  the  said  deed  of  franklinite,  lirst  in  said  hill 
mentioned,  cannot  be  located  according  to  the  terms  of  its 
description,  but  he  denies  that  any  eri'oi-  is  found  in  the 
sixth  course  of  said  deed  recited  in  said  bill,  or  that  the 
said  course  was  not  inteiKled  to  be  the  coui'se  running  to 
the  fourth  corner  of  the  six-acre  lot.  On  the  contrary 
thereof,  he  says  that  the  said   course   was  the    well-known 

20  westerly  boundary  of  Mine  Hill,  and  that  it  is  the  oidy 
course  in  the  whole  deed  in  which  recital  of  the  previ(uis 
conveyance  is  carefully  made  ;  that  it  is  identified  as  the 
same  course  bv  the  following  course  of  said  ileei],  which 
corresponds  with  the  deed  thei'ein  recited;  that  the  said 
course  at  the  time  of  said  deed  was  part  of  the  line  mai-ked 
by  a  line  fence,  as  this  defendant  is  informed. 

And  this  defendant,  further  answering,  says  that  if  the 
said  deed  be  not  void  uncertainty  as  to  all  lands  outside  of 
the  said  Hammoiul  lot,  and  even  if  it  were  admitted   that 

30  the  same  can  be  corrected,  nevertheless  that  such  con-ec 
tion  would  more  pro])erly  be  made  by  altering  the  fourth 
course  so  as  to  read  "thence  the  same  course  as  the  west 
line  of  the  Mine  Hill  ti-act,"  and  this  defendant  insists 
that  such  single  correction  of  a  single  course  which  in  the 
deed  is  unmarked  by  monuments,  is  to  be  preferred  to  a 
correction  of  two  courses  in  the  deed,  both  of  which  ran 
alono- a  well-known  monumented  line  dividing  the  Mine 
Hill  tract  from  the  Scott  farm. 

And    this    defendant,    further  answering,  says   that  the 

40   said  deed  is  most  apparently    void  for  uncertainty    for  the 
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further  reason  that  at  the  time  said  deeds  were  executed 
said  Fowler  owned  no  huids  in  that  locality,  and  that  the 
fourth  course  is  therefore  uncertain  as  to  its  lenirth  as  well 
as  to  its  direction. 

And  this  defendant  submits  and  insists  that  no  c()rrection 
can  be  made  in  said  deed,  and  that  such  correction  can 
certainly  not  be  made  against  defendant,  who  had  no 
notice  or  knowledge  of  the  intention  of  the  parties  or 
otherwise  than  from  the  record,  and  lie  says  he  never  went 
to  the  premises  until  after  the  year  eighteen  hundred  and  IQ 
seventy,  or  knew  anything  about  them. 

And  this  defendant  further  submits  and  saj's  that  there 
is  now  110  Sussex  Zinc  and  Copper  Mining  and  Manufac- 
turing Company,  their  charter  having  expired  by  limita- 
tion, and  that  the  said  Samuel  Fowler  is  dead,  and  this  de- 
fendant says  that  he  is  advised  that  the  said  Samuel  Fow- 
ler's heirs,  as  grantors  at  law,  and  said  Sussex  Zinc  and 
Copper  Manufacturing  Companj^  grantees,  would  be  neces- 
sary parties  to  any  reformation  of  said  deed. 

This  defendant  denies  that  a  court  of  equitvhas  any  20 
jurisdiction  with  reference  to  the  boundaries  of  said  deed, 
and  he  submits  that  this  court  will  not  interfere  with  the 
trial  thereof  in  the  courts  of  huv.  And  he  denies  all  un- 
lawful conspiracy  in  said  bill  charged,  without  this,  that 
any  other  matter  or  thing  thei-ein  contained,  material  for 
this  defendant  to  make  answer  unto,  confess  or  avoid, 
traverse  or  deny,  is  true  to  the  knowledge  and  belief  of  this 
defendant,  and  he  humldy  prays  to  be  hence  dismissed 
with  his  costs  in  this  suit  by  iiim  in  this  behalf  most  wroiiff- 
fully  sustained.  3() 

CORTLANDT  efe  R.  WAYKE   PARKER, 

Solicitors  of  Charles    TF.  Trotter. 

RICHARD  WAYNE  PARKER, 

Of  Counsel. 
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N.  J.  Zinc   and    Iron   Company  v.   Trotter. 

Answer  F.  S.  &  Z.  Co. 

The  answer  of  the  Frankliiiite  Steel  and  Zinc  Company, 
one  of  the  defendants  to  the  hill  of  complaint  of  the  New 
Jersey  Zinc  and  Iron  Company,  complainant. 

This  defendant,  now  and  at  all  tin)es  hereafter  saving 
and  reserving  to  itself  all  and  all  niannei-  of  benefit  and 
advantage  of  exception  that  can  and  may  he  had  and  taken 
to  the  many  errors,  uncertainties,  insufficiencies  and  other 

10  imperfections  in  the  said  complainant's  bill  of  complaint 
contained,  for  answer  thereunto,  or  so  njueli  thereof  as  this 
defendant  is  advised  is  in  any  wise  matei-ial  or  necessary 
for  it  to  make  answer  unto,  this  defendant  answering,  says: 
That  it  admits  that  on  or  about  the  lOtli  day  of  March, 
1848,  one  Samuel  Fowler,  claiming  to  be  seized  and  pos- 
sessed in  fee  simple  of  all  the  zinc  ores,  and  also  of  all  the 
ore  called  fraiddinite,  situate,  lying  and  being  on  certain 
premises  located  at  the  village  of  Kraid<iin  P'urnace.  in  the 
township  of  Ilardyston,  in  the  county  of  Sussex  and  State 

20  of  New  Jersey,  did,  with  Henrietta  L.,  his  wife,  make, 
execute  and  delivei-  unto  tlie  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company  two  certain  deeds  of 
grant  and  conveyance,  granting  and  conveying  thereby 
certain  metals,  ores  and  minerals,  lying  and  being  on  said 
premises  or  parts  thereof;  that  this  defendant  believes  that 
said  deeds  are  correctly  set  forth  in  said  l)ill  of  complaint, 
but  for  greater  certainty  begs  leave  to  refer  to  said  deeds, 
or  to  duly  certiiied  copies  thereof. 

And  that  afterwards,  about  the  month  of  March,  in  the 

30  year  1849,  the  said  Samuel  Fowler  did  make,  execute  and 
deliver  a  deed  of  confirmation  to  the  said  The  Sussex  Zinc 
and  Copper  Mining  and  Manufacturing  Company,  which 
deed  of  confirmation  this  defendant  believes  is  corj'ectly 
set  forth  in  the  saiil  bill  of  complaint,  but  for  gi'eater  cer- 
tainty begs  leave  to  refer  to  said  deed,  oi'  to  a  <luly  certified 
copy  thereof. 

And  that  at  the  dates  of  the  executions  of  the  said  three 
deeds,  the  said  Samuel  Fowler  was  lawfully  seized  and 
possessed   of   the   estates  and    properties   he   thereby   con- 

40   veyed. 
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And  tliat  afterwards,  on  or  about  tlie  8tli  day  of  March, 
in  the  year  1852,  the  said  The  Saissex  Zinc  and  C()j)per 
Minini:  and  Manufacturing^  Com[)any  made,  executed  and 
delivered  to  the  New  Jersey  Zinc  Company  two  deeds  of 
conveyance,  con ve vino;  the  metals,  ores  and  minerals  con- 
veyed  to  it  by  the  said  two  deeds  of  Samuel  Fowler  men- 
tioned in  the  bill  of  complaint ;  that  this  defendant  believes 
that  said  deeds  are  correctly  set  forth  in  said  bill  of  com- 
plaint, but  for  trreater  certaint_y  begs  leave  to  I'cfer  to  said 
deeds,  or  to  duly  certiHed  copies  thereof. 

That  the  defendant  has  no  knowledge,  other  than  is 
contained  in  the  l)ill  of  comphiint,  concerning  the  con- 
siderations of  the  two  last  mentioned  deeds,  or  concerning 
the  ari'ano-ements,  contracts  and  ao-reements  between  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany, the  New  Jersey  Exploring  and  Mining  Company) 
and  the  New  Jersey  Zinc  Company,  or  of  the  matters  and 
tilings  relating  to  the  private  affairs  and  business  of  said 
companies,  oi-  of  the  details  of  their  oi'ganizations,  stock 
and  the  val;ies  thereof  in  tlie  said  bill  of  complaint  set 
forth,  atid  can  neither  admit  noi-  deny  the  same,  but  leaves 
the  complainant  to  prove  the  same  as  it  may  be  advised. 

That  this  defendant  admits  that  mining  opei'ations  were 
conducted  on  the  north  {tai't  of  Mine  Hill  by  the  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company 
prior  to  the  dates  of  the  two  deeds  to  the  New  Jersey  Zinc 
Company,  and  that  the  said  The  New  Jersey  Zinc  Com- 
pany continued  such  oj)crations  afterwards  in  the  openings 
made  by  the  said  Tlie  Sussex  Zinc  and  Copper  Mining  and 
ManufactuiMug  Company,  but  can  neither  admit  nor  deny 
that  the  said  The  New  Jei'sey  Zinc  Company  commenced 
its  operati(»ns  as  early  as  the  year  1853.  but  leaves  the  com- 
plainant to  prove  the  same  as  it  may  l)e  advised  ;  it  admits 
that  said  company  continued  to  mine  there  until  about  the 
year  1879  ;  but  this  defendant  denies  that  such  mining  was 
conducted  under  and  by  virtue  of  the  deed  in  the  l)ill  of 
complaint  just  set  out,  called  therein  the  franklinite  deed, 
but  on  the  conti-ary  alleges  that  such  mining  was  conducted 
under  and  by  virtue  of  the  deed  secondly  thei'ein  set  forth, 
and   was  for  the   pui'pose  of  obtaining  zinc  ores  and   not    40 
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fraiikliiiite,  and  that  said  coiiipanios  were  in  possession  of 
said  premises  solelj'  for  tlic  pni-pose  of  takiiij^  out  zinc  ores 
under  said  second  deed  ;  that  this  defendant  lias  been  in- 
formed that  in  tlie  course  of  their  mining  on  said  premises 
they  did  mine  and  take  away  some  quantities  of  franklinite 
ore,  but  it  charges  and  insists  that  sucli  mining  and  taking 
away  of  fi'anklinite  was  withont  any  right  or  anthorit}^ 
whatever,  and  tliat  in  so  doing  saitl  company  became  tres- 
passers,  and    alleges   that  neither   tliis   defendant  nor  the 

IQ  persons  and  corporations  under  and  fi'om  wliom  it  derived 
its  title  to  the  fraidclinite  on  the  said  premises,  ever  ac- 
quiesced in  the  right  of  tlie  said  companies  to  mine  and 
take  away  fi'aidvlinite  therefrom. 

That  this  defendant  has  no  knowledge,  otlier  than  is 
contained  in  the  bill  of  complaint,  concerning  the  various 
prospectuses  and  reports  concerning  ores  and  minerals 
on  Mine  Hill,  and  the  matters  tlierein  stated  in  con- 
nection therewith,  i)ut  leaves  the  complainant  to  prove  the 
same  as  it  may  be  advised. 

20  That  it  admits  that  aflei'wards,  on  or  about  the  30th  day 
of  October,  in  the  year  1880,  the  said  The  New  Jersey  Zinc 
Company  dit]  make,  execute  and  deliver  to  the  complainant 
a  deed,  conveying  the  properties  conveyed  to  it  by  the  two 
deeds,  made  by  the  Sussex  Zinc  and  Copper  Mining  and 
Manufacturing  Company,  on  the  8th  day  of  March,  1852, 
and  believes  that  the  said  deed  is  correctly  set  forth  in  said 
bill  of  complaint,  but,  for  greater  certainty,  begs  leave  to 
refer  to  said  deed,  or  to  a  duly  certified  copy  thereof. 
That  it  has  no  knowledge  or  information  as  to  what  the 

30  real  considerations  of  the  deeds  of  conveyance  above 
referred  to  wei'c,  other  than  what  are  contained  and  men- 
tioned in  the  deeds  themselves,  and  in  the  bill  of  com- 
plaint, and  cannot  either  admit  or  deny  the  allegations 
thereof  contained  in  the  bill  of  complaint,  but  leaves  the 
complainant  to  prove  the  same  as  it  may  be  advised. 

That  it  denies  that  by  means  of  said  deeds,  or  of  any  of 
them,  the  complainant  became  seized  of  and  entitled  to  the 
franklinite  contained  on  or  in  the  pi-emises  mentioned  and 
described    in    the    indenture    of    lyase    made  by  James  L. 

40   Curtis,  trustee  for  the  Franklinite  Mining  Company,  on  or 
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about  the  lOtli  day  (jf  April,  in  the  year  ISTO,  or  to  the 
franklinite  on  or  in  any  part  thereof,  or  that  it  thereby 
became  and  now  is  the  lawful  owner  thereof. 

That  it  admits  that  shortly  after  the  execution  of  the 
two  deeds  in  the  bill  of  complaint  justly  stated,  tlie  said 
Samuel  Fowler  and  Henrietta,  his  wife,  executed  and  de- 
liv^ered  unto  said  James  L.  Curtis  and  one  Daniel  H.  Curtis, 
trustees  of  the  Franklin  Mining  Compau}',  a  deed  convey- 
ing all  the  reserved  iron  ore  called  franklinite,  and  all  other 
reserved  ores  and  metals  not  granted  oi  conveyed  to  the 
Sussex  Zinc  and  Copper  Mining  and.  Manufacturing  Com- 
pany, by  the  deeds  from  Samuel  Fowler  and  wife,  above 
mentioned  and  set  out  in  the  bill  of  complaint,  and  that 
among  the  properties  conveyed  thereby  was  the  said  frank- 
linite ore  on  the  Mine  Hilkfarm,  which  said  deed  bears 
date  the  13th  day  of  December,  in  the  year  1850,  but,  for 
greater  certaintv,  beofs  leave  to  refer  to  the  original  of  said 
deed,  or  to  a  duly  certified  copy  thereof. 

That  it  admits  that   the  said  Franklinite  Minino-  Com- 


» 
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pany  was  not.  a  corporation,  but  what  was  known  as  a  joint-  on 
stock  association,  orii'anized  under  the  laws  of  the  State  of 
New  York;  that  its  articles  of  association  were  dnted  and 
were  executed  at  the  time,  and  by  the  persons  in  the  bill 
of  complaint  named  ;  that  its  first  directors  were  the  per- 
sons named  thei'ein,  and  continued  to  be  such  directoi's  at 
the  date  when  Samuel  Fowler  and  wife  executed  the  deed 
to  said  trustees  of  the  Franklinite  Mining  Company,  as 
above  mentioned,  and  that  Samuel  Fowler  and  Alexandei' 
C.  Farrington  contiued  to  l)e  such  dii'ectors  until  they 
respectively  died,  and  that  saiil  James  L.  Curtis  has  con-  oq 
tinned  to  be  such  director  ever  since  until  the  present  time. 
That  it  has  no  knowledge  (jf  the  making  of  the  vai'ious 
surveys  of  the  mineral  pi'operties  on  ]\Iine  Hill,  men- 
tioned and  described  in  the  bill  of  complaint,  or  of  any 
of  them,  or  of  the  details  thereof,  and  can  neither  admit 
nor  deny  that  such  surveys  were  made,  or  that  the  results 
thereof  were  as  stated  in  said  bill  of  complaint,  but  it 
does  deny  that  such  surveys  could  I'ightfully  and  prop- 
erly so  locate  the  premises  conveyed  by  the  said  Samuel 
Fowler  ami  wife  to   the   Sussex   Zinc  and    Copper    Mining   ^q 
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and  ]\J  ami  facta  i'iii<^  Company,  by  tlieii  deed  dated  the 
lOth  day  of  March,  in  the  year  1848,  called  in  the  bill 
of  complaint  tlie  franklinite  deed,  that  it  would  oi-  could 
cover  or  include  any  portion  of  the  [)remi8es  known  ;is 
the  northerly  half  of  the  Mine  Hill,  but,  on  the  con- 
trary, cliarges  and  insists,  that  the  said  deed  did  not 
cover  or  include  any  part  of  the  franklinite  ore,  on  any 
part  of  the  premises  known  as  northei'l}'  half  of  Mine 
Hill,  and    that    it    is    impossible    to    locate  as  within   the 

1 A  premises  descrii)ed  in  said  deed,  such  a  jwrallelogram  as 
is  attempted  to  be  locate<l  by  said  surveys  from  the 
description  of  the  premises  contained  in  said  fraid<]inite 
deed,  and  it  denies  that  the  nuip  nnide  by  Isaac  Shiner, 
annexed  to  the  bill  of  complaint  hei'ciii.  correctly  locates 
and  sets  out  the  property  conveyed  or  intended  to  be 
conveyed  by  the  said  fraid-clinite  deed,  or  the  pai'allelo- 
gram  attempted  to  be  located  thereby,  or  the  jioints  on  the 
vein  in  the  said  northerly  half  of  Mine  Ilill  where  the 
lines  of  the  said  deed  were  intended  and  supposed  to  cross 

OQ  the  said  vein,  or  that  it  substantially  conforms  to  what 
was  intended  by  the  grantors  therein  to  be  conveyed 
thereby. 

That  it  admits  that  on  or  about  the  Hth  day  of  Marcli, 
in  the  year  1887,  the  said  James  L.  Curtis,  describing 
himself  as  surviving  trustee  of  the  Franklinite  Mining 
Company,  did  make,  execute  and  deliver  to  one  Charles 
W.  Trotter  a  mining  lease,  substantially  as  set  forth  in 
the  bill  of  complaint,  but,  for  greater  certainty  begs 
leave  to  refer  to  said  lease,  or  to  a    <hdy    certified    copy 

30  thereof. 

That  it  admits  that  on  or  about  the  tenth  day  of  A|iril, 
in  the  year  1879,  the  said  James.  L.  Curtis,  trustee  as  afore- 
said, did  make,  execute  and  deliver  anotlier  lease  to  the 
said  Trotter,  substantially  as  set  forth  in  the  bill  of  com- 
plaint, but,  for  greater  certainty,  begs  leave  to  refer  to  said 
lease,  or  to  a  duly  certified  copy  thereof. 

That  it  admits  that  the  said  diaries  W.  Trotter  is  a  son 
of  the  Jonathan  Trotter  who  was  one  of  the  origiind  asso- 
ciates who  founded  the  association   known   as  The    Frank- 

40   linite  Mining  Company,  and  who  continued  to  be  a  director 
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thereof  until  his  death,  and  that  it  believes  that  the  said 
Ciiarles  W.  Trotter  succeeded,  on  the  death  of  his  father, 
to  the  ownei'sliip  of  a  ))ortioii  of  the  stock  of  the  said  cora- 
paii)',  and  tliat  when  he  took  the  said  leases  he  was  ac- 
quainted with  all  the  details  of  the  tttle  to  the  demised 
premises,  and  charges  that,  when  the  said  Trotter  took  said 
cases,  he  did  so  with  all  the  knowledi^e  the  said  James  L. 
Curtis  had  concerning  the  premises  covered  by  the  said 
leases  and  the  title  thereto,  and  that  he  had  full  knowledge 
and  infoi-m:ition  of  the  trust  upon  which  said  Curtis,  <q 
trustee  as  aforesaid,  held  the  title  for  the  benefit  of  this 
defendant. 

That  it  admits  that  the  said  Trotter  instituted  in  the 
Cii'cuit  Coui-t  of  the  United  States  for  the  District  of  New 
Jersey,  an  action  of  trespass  against  The  New  Jersey  Zinc 
Company,  at  the  time  and  in  tlie  manner  set  forth  in  the 
bill  of  complaint,  and  that  the  proceedings  and  verdict  in 
said  suit  were  substantially  as  therein  are  set  forth,  but  for 
greater  certainty  begs  leave  to  refer  to  the  records  thereof, 
Tiow  in  the  office  of  the  Clerk  of  said  Coui't,  or  to  duly  on 
certified  copies  of  the  same. 

That  it  admits  that  the  New  Jersey  Zinc  Company  made 
api)lication  for  a  new  trial,  that  it  was  i-efused  l)y  the  Court, 
and  that  a  iridgnuuit  was  rendered  by  the  said  Court  acrainst 
tile  said  company  and  in  favor  of  said  Trotter,  aiul  that  the 
said  judgment  lias  been  removed  by  writ  of  ei'ror  to  the 
Supreme  Court  of  the  United  States,  where  said  wi'it  of 
error  is  now  pending. 

That  it  admits  that  this  defendant  corporation,  The 
Franklinite  Steel  and  Zinc  Company,  was  incorporated  at  qq 
the  tiine,  aiuf  in  the  manner  in  the  bill  of  complaiTit  al- 
leged, and  that  it  undertook  to,  and  did  acquire  the  mineral 
rights  and  interests  of  various  other  corporations  ami 
associations  then  existing,  and  that  among  the  niinei'al 
properties  so  acquired  by  it  was  the  i-eserved  franklinite 
and  other  reserved  ores  and  metals,  Ivino-  iuid  beino'  found 
in  or  upon  that  portion  of  the  premises  known  as  the  Mine 
Hill  farm,  situate  in  the  township  of  Ilardyston,  in  the 
conntv  of  Sussex,  and  State  of  iNew  Jersey,  lyino-  nnd 
being  on   the  northerly  side    of    a  line  commencing  at   a    4.0 
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point  ill  the  liighway  leading  fi-oni  Franklin  Furnace  to 
Hamburg  (being  the  northeast  corner  of  lands  now  or 
late  belonging  to  the  heirs  of  Noah  Hammond),  and 
runnino:  thence  due  east  as  indicated  bv  the  mao-netic 
needle,  April  7,  185i3,  across  a  highway  on  the  mine  to 
the  most  easterlj^  line  of  all  said  lands  surveyed  in  a 
body,  and  from  the  said  point  in  said  highwiij^  running 
due  west,  as  indicated  by  the  magnetic  needle  to  tlie 
westerly    line     of    all    said     hinds     near    the    Wallkill,  it 

jA  being  what  is  generally  known  as  the  "northerly  half  of 
Mine  Hill  ;"  that  the  manner  in  which  said  ])roperty  Wiis 
acquired  was  as  follows  : 

Shortly  after  tlie  organization  of  this  defendant  coi-por- 
ation,  it  entered  into  agreemer.ts  with  a  number  of  corpor- 
ations and  associations  to  purchase  the  mineral  i-ights  and 
properties  then  owned  by  them,  aujtmg  them  the  Frank- 
linite  Mining  Company;  that  the  said  The  Franklinite 
Mining  Compaii)'  agreed  to  sell  the  mineral  properties  then 
owned  by  it  to  this   defendant,  and   this   defendant  agreed 

20  ^'^  purchase  them  from  said  company,  the  consideration 
which  was  agreed  to  be,  and  was  paid  for  tliem,  being- 
eighty  thousand  shares  of  this  defendant's  full  paid  capital 
stock,  of  the  par  value  of  twentj'-five  dollars  each  ;  that  in 
pursuance  of  this  agreement,  and  of  a  resolution  of  the 
board  of  directors  of  the  said  The  Franklinite  Mining 
Company,  passed  the  twenty-ninth  day  of  April,  in  the 
year  1871,  the  said  James  L.  Curtis,  who  was  the  surviving 
trustee  of  said  last  named  comj^any,  and  in  whom  the  legal 
title  to   all  of   the   property  of    said    company  was  vested, 

3Q  executed  and  delivered  to  this  defendant  a  deed  of  con- 
vevauce  for  a  portion  of  said  property  ;  that  it  was  at  the 
same  time  agreed  between  said  coni|)any  and  this  defend- 
ant that  the  title  to  the  projVerty  known  as  the  noi'therly 
half  of  Mine  Hill  above  described,  and  which  had  been 
conveyed  to  said  James  L.  Curtis  and  Daniel  H.  Curtis, 
trustees  of  the  said  The  Franklinite  Mining  Company,  by 
The  Fowler  Franklinite  Com[)any,  a  corporation  of  the 
State  of  New  Jersey,  by  a  deed  dated  the  2Gth  day  of 
January,  in    the  year    18G3,  and    recoi-ded   in    the  Clei'k's 

40   office  of  the  county  of  Sussex,  in    Book  D  5  of   Deeds  for 
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said  coniitj,  on  j^ages  1-18,  &c.,  (to  wliicli  deed,  or  a  duly 
certified  copy  thereof,  for  greater  certai?ity,  this  defendant 
begs  leave  to  refer)  and  the  title  to  which  was  then  in  the 
said  James  L.  Curtis,  the  said  Daniel  II.  Curtis,  his  co- 
trustee, having  previously  died,  and  no  new  ti'ustee  having 
been  appointed  in  his  place,  should  remain  in  tlie  name  of 
the  said  James  L.  Curtis,  trustee  of  The  Franklinite  Min- 
ing Company  ;  that  acting  tinder  the  advice  of  counsel  this 
defendant  caused  the  said  The  Franklinite  Mining  Com- 
pany, on  the  fourth  day  of  May,  1871,  to  pass  the  follow-  iq 
ing  resolution,  viz. : 

"  Resolved,  That  James  L.  Cui-tis,  survivino-  trustee,  be, 
"and  he  if  hereby  directed  to  execute  an  airreement  be- 
"  tween  The  Franklinite  Mining  Company  and  Tiie  Frank- 
''linite  Steel  and  Zinc  Company,  which  shall  bind  the 
"  trust(ie  aforesaid  to  execute  and  convey  on  demand  the 
"'property  held  by  this  company  on  Mine  Hill,  in  Sussex 
"county,  New  Jersey,  as  conveyed  to  James  L.  Curtis  and 
"  Daniel  11.  Curtis,  trustees  of  the  company,  by  the  Fowler 
"  Fraidclinite  Company  of  New  Jersey,  by  deed  dated  the  20 
'•  2Grh  January,  A.  D.  1863,  and  recorded  in  the  Clerk's 
"office  of  the  county  of  Sussex,  on  the  31st  Januarv,  1863, 
"  in  Book  of  Deeds  D  5,  pages  148-9." 

That  in  ])ursuance  of  said  agreement  and  of  said  i-esolu- 
tion  the  said  James  L.  Curtis,  surviving  trustee  as  afore- 
said, did,  on  the  29th  day  of  April,  in  the  year  1871,  ex- 
ecute and  deliver  to  this  defendant  as  party  of  the  second 
part,  an  agreement  bearing  date  the  said  day  and  yeai-,  by 
which  agreement  he  covenanted  and  agreed  "  convey  (to 
"'this  defendant.)  by  a  good  and  sufficieiit  deed,  all  tiie  39 
"  franklinite  ore  on  or  upon  the  tracts  of  land  referred  to 
"in  the  deed  miide  by  the  Fowler  Franklinite  Mining 
"Company  aforesaid,  to  the  trustees  of  the  said  Franklin- 
"ite  Miiiing  Company,  on  demand  ;  and  further  to  exe- 
'"cuteanyand  all  legal  and  proper  pajjers  whenever  re- 
"  quired  so  to  do  by  the  aforesaid  Fi'anklinite  Steel  and 
"Zinc  Company,  its  successors  and  assigns,*'  as  bj'  refer- 
ence to  the  original  of  said  agreement  now  in  this  defend- 
ant's j)OSsession,  will  more  fully  appear,  (a  true  copy  (»f 
which  agreement  is  hereto  annexed  and  marked  "Schedule    4Q 
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A,")  and  to  which  agreement,  for  greater  certainty,  this 
defendant  begs  leave  to  refer;  that  u\K)U  the  delivery  to 
this  defendant  of  the  said  deed  above  mentioned  and  the 
said  agreement,  this  defendant  executed  and  delivered 
to  the  said  The  Franklinite  Mining  Company,  through 
James  L.  Curtis,  its  said  trustee,  80,000  shares  of  its  said 
full  })ai(l  capital  stock,  in  full  payment  for  the  said  proper- 
ties mentioned  and  described  in  said  deed  and  said  agree- 
ment;   and    this   defendant   insists    that    by    \irtue  of  the 

I A  said  resolution  and  agreement  and  the  delivery  of  tiie  said 
stock,  it  acquired  the  equitable  title  to  the  said  mineral 
properties,  and  that  the  said  James  L.  Curtis,  trustee  as 
aforesaid,  became  the  holder  of  the  legal  title  thei'eof  on 
the  sole  trust  to  convey  the  same  to  this  defendant  on  de- 
mand, and  had  no  other  estate,  I'ight  or  title  thereto  or 
therein. 

That  tills  defendant  shows  that  the  title  of  said  James 
L.  Curtis,  surviving  trustee  of  tlie  Franklinite  Mining 
Company,  in  the  said   abovo  described    premises,   was   de- 

20    rived  in  nuuiner  followini:,  viz  :. 

That  after  the  execution  and  <lelivei-y  by  the  said  Sammq 
Fowler  aiul  wife  to  the  said  -James  L.  Curtis  and  Daniel 
li.  Curtis,  trustees  of  the  Fi'aid-:linite  IVIining  Company,  of 
the  deed  dated  the  tliirteenth  day  or  I)ecend)er,  1850,  as 
aforesaid,  the  said  trustee,  by  direction  of  the  board  of 
directors  of  the  said  The  Franklinite  ]V[ining  Company, 
did  execute  and  deliver  a  deed  of  conveyance  of  the  fi-ank- 
linite  on  the  premises  so  conveyed  to  tliem,  to  the  Fowler 
Franklinite  Company,  which  deed  of  conveyance  was  dated 

3Q  the  second  day  of  February,  1858,  and  to  which  ilea],  or 
to  a  duly  certified  copy  thereof,  this  defendant,  for  greater 
certainty,  l)egs  leave  to  refer. 

That  said  The  Fowler  Franklinite  Comj)any  did,  by  its 
deed  of  conveyance  bearing  date  the  25th  day  of  January^ 
1863  reconvey  to  the  said  ti'ustees  of  the  Fiaid<linite 
Minintr  Company  the  franklinite  on  that  pt)rtion  of  the 
i)remises  conveyed  to  it  by  said  trustees  as  aforesaid,  which 
is  known  as  the  northerly  half  of  Mine  Hill,  and  that  by 
the  said  last  mentioned  deed  the  said  trustees  became  vested 

40   of  the  legal  title  to  the  franklinite  on  or  in  the  said  nortli- 
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erly  half  of  Mine  Hill,  to  hold  the  same  for  the  use  of  the 
said  company,  who  hecame  thereby  the  equitable  ownei'S 
thereof. 

That  subsequent  to  the  date  of  the  delivery  of  said  last 
mentioned  deed,  and  on  the  day  of  18         ,  the 

said  Daniel  H.  Curtis  died,  and  tliat  thereby  the  legal  title 
to  the  said  franklinite  became  vested  in  said  James  L, 
Curtis  alone. 

Th;it  it  admits  that  the  said  James  L.  Curtis  claims  that 
the  leases  made  by  him  to  the  said  Charles  W.  Trotter  in  ,f. 
the  bill  of  complaint  set  forth,  were  made  for  the  benefit 
iind  in  the  interest  of  the  Franklinite  Steel  and  Zinc  Com- 
pany, and  under  autliority  for  that  pur]:)ose  conferred  by 
the  company ;  but  the  defendant  insists  that  the  said 
leases  were  made  by  tlie  said  Curtis  to  the  said  Trotter 
without  the  authoi'itv  of  this  defendant,  and  alleires  and 
insists  that  the  said  leases  were  made  witiiout  such  author- 
ity, or  any  authority  whatever,  and  that  the  property- 
thei-eby  sought  to  be  leased  belonged  in  fact  to  this  defend- 
ant, and  that  such  leases  were  a  fraud  upon  this  defendant  on 
and  should  be  set  aside  and  declared  void  ;  und  admits  and 
alleges  that  this  defendant  has  tiled  a  bill  in  this  Court  to 
have  said  leases  decreed  to  be  void  and  to  be  set  aside, 
which  suit  is  still  pending  in  this  Court. 

It  admits  that  about  the  twenty-second  day  of  Mav,  in 
the  year  1879.  the  said  Charles  W.  Trottei-  also  filed  a  bill 
on  the  equity  side  of  the  said  Circuit  Coui-t  of  the  United 
States  against  the  said  The  New  Jersey  Zinc  Companv,  in 
vyhich  he  sets  out  his  claim  for  title  to  the  fraiddinite  on 
portion  of  the  northerly  half  of  Mine  IJill,  under  the  said  oa 
two  leases  to  him  from  said  James  L.  Curtis  as  survi\ino- 
trustee  of  the  Fi'anklinite  Mining  Company,  and  souo-bt 
thereby  for  discovery  to  aid  him  in  his  suit  at  law  to  com- 
pel the  said  The  New  Jersey  Zinc  Company  to  account  for 
the  ore  mined  by  it,  and  to  obtain  an  injunction  to  prevent 
said  company  from  further  mining  or  removing  the  frank- 
linite ore  from  the  pi'emiscs  covered  by  the  said  leases  to 
him,  which  said  bill  was  drafted  and  signed  bv  the  counsel 
who  drafted  and  signed  the  l)i!l  of  complaint  herein. 

It  admits  that  on  or  about   the  second  day  of  June,  in    49 
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the  year  1879,  the  said  The  New  Jersey  Zinc  Company 
filed  its  answer  to  said  bill,  substantially  to  the  effect  as  set 
out  in  the  bill  of  complaint,  and  that  it  appended  thereto 
the  three  maps  or  surveys  mentioned  in  the  bill  of  com- 
plaint herein,  but  for  greater  certainty  this  defendant  begs 
leave  to  refer  to  the  record  of  said  snit,  now  in  the  office 
of  the  Clerk  of  said  Circuit  Conrt  of  the  United  States,  or 
to  duly  certified  transcripts  thereof. 

it  denies  that  after  the  argument  on  the  application  for 
,,v  injunction  according  to  the  prayer  of  said  bill,  the  said 
Court  refused  to  grant  the  same,  and  alleges  the  truth  to  be 
that  at  the  time  of  the  argument,  the  Court's  attention 
being  called  to  the  fact  that  a  suit  at  law  was  then  pending 
in  the  same  Court,  in  which  the  title  to  the  franklinite  on 
the  said  leased  premises  was  in  controversy,  the  said  Court 
refused  to  pass  upon  the  matter  of  the  application  for  an 
iniunction  until  the  question  of  title  to  the  property  should 
have  been  determined  in  the  said  suit  at  law,  and  that  it 
has  taken  no  action  thereon  since,  and  admits  that  the  said 
oA  suit  in  equity  still  remains  in  said  Court  without  having 
been  further  proceeded  with  or  determined. 

It  denies  that  the  said  Trotter  has  never  taken  possession 
of  that  part  of  the  vein  of  franklinite  oti  Mine  Hill, which  the 
complainant  in  his  bill  of  complaint  alleges  was  conveyed 
or  intended  to  be  conveyed  to  it  by  the  franklinite  deed 
made  by  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  aforesaid,  under  and  by  virtue  of  the 
said  second  lease  from  said  Curtis,  trustee  as  afoi'esaid,  and 
on  the  contrary  it  alleges  upon  information  that  on  the  l.-t 
QA  day  of  September,  in  the  year  1882,  the  said  Trotter  caused 
actual  possession  of  the  said  premises  to  be  taken  for  him, 
so  far  as  the  same  could  be  taken  possession  of,  the  said 
premisees  being  open  lands,  and  the  mines  tlierein  open 
and  deep  excavations  ;  and  that  in  an  answer  to  the  said 
bill  filed  by  this  defendant,  to  have  said  leases  set  aside, 
above  referred  to,  the  said  Trotter  so  alleges  and  sets  out 
the  filing  of  the  bill  herein,  and  praj^s  the  advice  of  this 
Court  as  to  what  he  should  do  in  the  premises  ;  and  this 
defendant  admits  that  the  said  Trotter  has  never  mined  on 
40   the  portion  of  Mine  Hill  claimed  by  the  complainant  to  be 
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embraced  in  said  fmukliuite  deed. 

It  admits  that  on  or  about  the  2d  day  of  Jane,  in  the 
year  18S1,  the  said  Trotter  entered  into  an  agreement  with 
one  Cliarles  A..  Ilecksclier,  whereby  he  agreed  to  deliver  to 
hi. n  a  hirge  quantity  of  franklinite  ore  from  the  premises 
inckided  in  the  lease  tirst  made  to  liim  by  said  Curtis,  trus 
tee  as  aforesaid ;  and  that  he  also  thereby  gave  to  said 
Hejkscher  the  first  option  of  purchasing  the  ores  taken 
from  any  adjoining  mine,  vein  or  lode,  for  the  same  price 
and  under  the  same  terms  ;  and  this  defendant  is  informed  iq 
and  believes  that  the  said  Trotter  intended  thereby  to  bind 
himself  to  giv^e  to  the  said  Heckscher  some  right  or  interest 
in  the  ore  to  be  mined  under  the  said  second  lease  made  to 
him  by  said  Curtis,  trustee  as  aforesaid,  and  that  the  said 
Trotter  intends  to  retain  possessson  of  said  premises,  mine 
thereon,  take  out  ore,  and  furnisli  the  same  to  said 
Heckscher. 

It  denies  that  at  tlie  time  tlie  said  Curtis  agreed  to  hold 
the  said  mineral  rights  conveyed  to  him  and  the  said 
Daniel  II.  Curtis,  as  trustee  of  the  Franklinite  ]\Iining  OQ 
Company,  subject  to  be  conveyed  I)y  him  to  this  defendant 
on  demand,  and  at  the  time  when  he  miule  the  said  leases  to 
the  said  Trottei-,  he,  the  said  Curtis,  well  knew  that  it  was 
the  intention  of  the  original  convej'ance  by  said  Samuel 
Fowler  to  the  Sussex  Zinc  and  Copjjer  Mining  and  Manu- 
facturing Company,  of  the  franklinite,  to  convey  to  and 
vest  in  said  last  named  company  a  good  and  indefeas- 
ible title  to  that  part  of  the  franklinite  on  Mine  Hill, 
which  the  complainant  claims  to  own  by  virtue  of  that 
deed  and  the  subsequent  conveyances  set  out  in  the  bill  qq 
of  complaint,  or  that  he  well  knew  that  the  said  deed 
had  been  actually  located  upon  the  ground,  and  charges 
and  insists  the  contrary  thereof  to  be  the  truth,  and  denies 
that  the  title  thereto,  l)y  said  deed  or  in  any  othei-  manner, 
WMS  conveyed  to  or  became  vested  in  the  said  The  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Companj-,  or 
that  by  any  subsequent  conveyances  it  l)ecame  vested  in 
the  comi)lainant,  oi-  that  the  premises  descril)e(l  in  the  said 
fraidclinite  deed  ever  were,  or  ever  were  capable  of,  beino- 
properly  located  so  as  to  include  any  portion  of  the  pren*-    ^q 
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ises  covered  by  tlie  said  deed  of  the  P\)wlei'  Franklinite 
Coiiii^any  to  said  James  L.  Curtis  and  Daniel  II.  Curtis, 
trustees  of  the  Franklinite  Mining  Conipaii}^ ;  and  tliis  de- 
fendant charges  and  insists  that  tlie  verdict  of  the  jurj^  in 
the  said  suit  at  law  between  the  said  Charles  W.  Ti-otter 
and  tlie  New  Jersey  Zinc  Company,  in  the  Circuit  Court 
of  the  United  States,  and  the  judgment  entered  thereon 
by  said  Court,  so  far  as  the  New  Jersey  Zinc  Company  and 
its  assign,  the  complainant   herein,  ai'e  concerned,  settled 

1  A  and  adjudged  the  question  of  title  to  the  said  franklinite 
on  said  premises;  tliat  the  same  niatters  and  things  sought 
to  be  adjudicated  on  in  this  suit  were  in  said  suit  adjudi- 
cated and  passed  on  by  a  Couit  of  competent  authoiity, 
and  praj^s  the  same  advantage  of  exception  as  if  tlu'se 
matters  of  defence  had  been  set  forth  in  a  plea. 

That  it  alleo-es  that  the  said  suit  at  law  in  the  said 
Circuit  Court  of  the  United  States,  brought  l»y  the  said 
Trotter  against  the  said  The  New  Jersey  Zinc  Company, 
was  well   known  to  the  complainant   herein,  and    that   the 

20  complainant  negotiated  with  the  said  The  New  Jei-sey 
Zinc  Company  concerning  the  franklinite  on  the  premises 
alle*>"cd  to  be  covei'cd  by  said  franklinite  deed,  while  such 
suit  was  [)ending,  in  which  M'as  involved  the  very  deed  it 
now  seeks  to  have  reformed,  and  did  actually  in  its 
agreement  for  the  purchase  of  The  New  Jersey  Zinc 
Company,  make  provision  for  tlie  claims  of  the  said  James 
L.  Curtis,  trustee  as  aforesaid,  and  of  said  Charles  W. 
Trotter,  and  expressly  charges  and  insists,  that  the  com. 
plainant  is  therefore  estopped  by  the  vei-dict  and  judgment 

30  in  the  said  Circuit  Court  above  referred  to,  and  that  it 
could  not  wait  and  ti-y  the  experiment  of  success  in  the 
said  suit,  and  then  when  it  proved  adverse  to  it  Hie  a  bill 
to  correct  a  deed  which  was  then  in  controversy,  and  which 
the  jury  passed  on. 

It  admits  that  the  said  The  New  Jersey  Zinc  Company 
was,  and  had  for  some  time  been  mining  upon  the  premises 
included  in  tlie  said  deed  of  The  Fowler  Franklinite  Com- 
pany to  the  said  James  L.  Curtis  and  Daniel  11.  Curtis, 
trustees  as  aforesaid,  and  that  it  claimed  to  be  tlu;  owner  of 

40   a  portion  thereof,  but  it  expressly  denies  that  the  said  The 
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TTevv  Jersey  Zinc  Company  ever  had  any  possession  of  or 
ownership  in  said  premises  for  the  purpose  of  taking 
franklinite  ore  therefrom,  and  alles^es  that  it  had  title  to 
the  zinc  ore  only,  on  the  tei'ritory  covered  thereby,  and  on 
a  large  number  of  acres  surrounding  it,  and  that  whatever 
possession  it  had,  if  any,  was  in  the  assertion  and  exercise 
of  its  right  to  the  said  zinc  ore.  which  rio-ht  this  defendant 
never  disputed,  and  which  right  of  taking  out  zinc  ore  was 
perfectly  consistent  with  its  pretended  possession  set  out 
in  the  bill  of  complaint.  <« 

That  it  denies  that  this  defendant  paid  nothing  for  the 
property  held  for  it  by  the  said  trustee  as  aforesaid,  and  on 
the  contrary  alleges  that  it  paid  and  delivered  eighty 
thousand  shares  of  its  capital  stock  as  aforesaid,  which  was 
a  full  and  adequate  consideiation  therefor. 

It  admits  that  it  claims  to  own  all  of  the  fraidclinite  on 
what  is  known  as  the  northerly  part  of  Mine  Hill,  and 
alleges  that  it  claims  to  and  does  own  the  same  by  and 
through  the  said  deed  of  Samuel  Fowler  to  said  James  L. 
Curtis  and  Daniel  H.  Curtis,  trnstee  as  aforesaid,  and  the  oa 
said  subsequent  conveyance  above  set  forth  and  l)y  the  afore, 
said  agi'eement,  and  not  by  any  imperfection  of  description 
or  inability  of  the  New  Jersey  Zinc  Company  to  locate  the 
fi-anklinite  deed  to  the  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  and  denies  that  it  claims 
to  own  it  sul)ject  to  the  said  leases  of  said  Trotter,  but,  on 
the  contrarv,  charges  and  insists  that  said  leases  are  in 
reality  null  and  \'oid. 

It  denies  that  the  lines  <»f  the  said  fi'aklinite  deed  wei'e 
practically  and  actually  located  upon  the  gronnd  by  the  on 
New  Jersey  Zinc  Company,  or  by  the  complainant,  or  by 
any  other  person,  in  accordance  with  the  intention  of  the 
])arties  thereto  when  it  was  nuide,  by  any  locations  in  the 
bill  of  complaint  set  forth,  or  tliat  it  can  be  so  located  as  to 
include  the  premises  claimed  by  this  defendant,  hut  admits 
that  there  are  ditiiculties  which  this  defendant  alleges  are 
insuperal)le  in  so  locating  the  same. 

It    expressly    denies  that    whatever  mistakes  may  have 
l)een  made  in  the  description   contained   in  the  said  fi'ank- 
linite  deed,  it  was  ever   the  intention  of  the  grantoi's  that    4Q 
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by  any  description  the  deed  should  cover  the  lands  and 
pi'operty  claimed  by  this  defendaiit  to  belong  to  it,  and 
which  was  acquired  by  it  as  aforesaid,  or  any  pai-t  thereof. 
That  it  insists  that,  under  the  circumstances  of  the  case, 
and  particularly  as  the  said  The  New  Jersey  Zinc  Company, 
under  whom  the  complainant  here  claims,  had  the  said 
fi-atdclinite  deed  in  its  possession  for  upwards  of  thirty 
years,  so  that  the  witnesses  cognizant  of  the  facts  U])on 
which  they  now  seek  to  reform  the  said  deed  are  long  since 

iQ  deceased,  and  the  company,  to  wit,  the  Sussex  Zinc  and 
Copper  Mining  and  Manufactui-ing  Con)pany,  to  which  the 
said  deed  was  made,  has  expii'ed  years  ago,  settled  up  its 
concerns,  and  has  now  no  one  to  represent  it ;  from  all  these 
circumstances  it  is  so  clear  tiiat  the  complainant,  and  those 
under  whom  it  claims,  j^articularly  the  New  Jersey  Zinc 
Company,  have  slept  over  their  rights,  and  have  lost  the 
equity,  if  an}'  they  ever  had,  to  have  the  reformation  prayed 
for  by  the  bill  of  c()m])laint  made. 

It  alleges  that  it  does  not  know  whether  one  of  the  errors 

nn  in  the  description  contained  in  the  said  deed  in  the  bill  of 
complaint  called  the  frankiinite  deed,  is  found  in  the  si.xtji 
course  thei'cof,  or  whether  thei'e  is  any  erroi-  in  said  descrip- 
tion contained,  but  denies  that  the  said  deed,  to  make  it 
conform  to  the  intention  of  the  parties  thei'eto,  should  be 
so  amended  as  to  leave  out  the  said  sixth  course,  and  to 
omit  the  words  "upon  the  last  mentioned  course,"  in  the 
seventh  course,  but  on  the  conti'ary  charges  and  insists  that 
such  an  amendment  would  not  make  the  said  deed  confoi-m 
to  the  intention  of  the  parties  thereto;  and   it  charges  and 

DA  insists  that  such  an  amendment  as  is  prayed  for  in  the  l)!!] 
of  complaint  would  work  great  harm  and  injury  to  this 
defendant,  and  would  deprive  it  of  its  property  and  owner, 
ship  in  a  very  valuable  mineral  property  ;  and  it  denies 
that  any  such  doubt  has  been  cast  upon  the  title  of  the 
complainant  to  the  premises  conveyed  to  it  by  said  frank- 
iinite deed,  through  the  alleged  errors  of  description  or 
otherwise,  that  it  is  entitled  to  call  upon  this  Court  to 
amend  said  deed  in  the  manner  prayed  for  in  said  bill  of 
complaint. 

40        It  denies  that  the  complainant  is  entitled   to  the  relief 
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praj^ed  for  by  it  in  tlie  said  bill  of  complaint,  or  to  any  part 
thereof. 

And  this  defendant  denies  all  and  all  manner  of  unlawful 
combination  and  confederacy  wlierewith  it  is  by  the  said 
bill  charged,  without  this,  that  there  is  any  other  matter, 
cause  or  thing  in  the  said  complainant's  said  bill  of  com- 
plaint contained,  material  or  necessary  for  this  defendant 
to  make  answer  unto,  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed  and  avoided  or 
denied,  is  true  to  the  knowledge  or  belief  of  this  defend- 
ant;  all  which  matters  and  things  this  defendant  is  ready 
and  williiig  to  aver,  maintain  and  prove,  as  this  Honorable 
Court  shall  direct;  and  humbly  prays  to  be  hence  dismissed 
with  its  reasonable  costs  and  charges  in  this  behalf  most 
wrongful!}'  sustained. 

Done  under  the  common  seal  of  this  defendant,  "  The 
Franklinite  Steel  and  Zinc  Company,"  by  direction  of  a 
resolution  of  the  board  of  directors  of  said  company. 

[seal.]  Feank  Ridgway, 

Vice  Pres.  of  the  Franklinite  Steel 
and  Zinc  Compa7iy. 
Attest : 

E.  A.  S.  Man,  Secretary. 

E.  A.  S.  Man, 

Solicitor  and  of  Counsel  with  the  Defendant, 
The  Franklinite  Steel  and  Zinc  Companv. 


State  of  New  Jersey,  )  30 
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County  of  Hudson.    ^ 

I,  H.  D.  McBiirnev,  one  of  tlie  Masters  in  Chancery  of 
New  Jersey,  do  hereby  certify  tiiat  the  foregoing  answer 
of  '•  The  Franklinite  Steel  and  Zinc  Company,"  under  the 
common  seal  of  the  company,  and  the  signature  of  E.  S. 
Man,  its  secretary,  was  taken  before  me,  this  third  day  of 
March,  A.  D.  1883. 

H.    D.   McBuRNEY, 

Master  in  Chancery  of  N.  J.        ^q 
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Answer  of  J.  L.  Curtis. 

The  answer  of  Juines  L.  Curtis,  sole  siirviviiif^  trustee 
of  The  Franklinite  Mining  Compaiiy,  one  of  the  defendants 
to  the  l)ill  of  complaint  of  the  Xevv  -fersey  Zinc  and  Irc^n 
Company,  complainant. 

This  defendant,  now  and  at  all  times  hereafter  saving 
and  reservino:  to  itself  all  and  all  manner  of  benefit  and 
advantage  of  exception  that  can  and  m;iy  be  had  and  taken 
to  the  many  errors,  uncertainties,  insulKcieiicies  and  other 
10  imperfections  in  the  said  comi)lainant's  bill  of  complaint 
contained,  for  answer  thereunto,  or  so  much  thereof  as  this 
defendant  is  advised  is  in  any  wise  material  or  necessary 
for  him  to  make  answer  unto,  answering,  says  : 

That  he  admits  that  all  of  the  deeds  of  conveyance 
set  out  in  the  bill  of  coitiplaint  herein,  to  show  the  com- 
plainant's title  to  portion  of  the  vein  of  franklinite  on 
the  northerly  half  of  Mine  Hill,  in  the  township  of 
Ilardyston,  county  of  Sussex,  and  State  of  New  Jersey, 
were  executed  and  delivered  as  therein  stated,  and  on  or 
20  about  the  dates  therein  stated,  and  that  they  contained 
the  descriptions,  covenants  and  agreements  as  therein 
stated  ;  that  he  believes  that  said  deeds  are  fairly  and  cor- 
rectly set  out  in  said  bill  of  complaint,  but  f(jr  greater  cer- 
tainty begs  leave  to  refer  to  the  originals  of  said  deeds,  or 
to  duly  certified  co[)ies  thei'cof. 

That  he  admits  that  at  the  dates  of  the  execution  of   the 

deeds  by  Samuel  Fowler  to  The  Sussex    Zinc   and  Copper 

Mining  and  Manufacturing  Comi,.any,  he.  said  Fowler,  was 

lawfully  seized  and  possessed  of  the  estates  and   properties 

30   he  thereby  conveyed. 

That  he  admits  that  the  tract  nuiiitioned  in  the  said  deed 
secondly  set  out  in  the  bill  of  comphiint,  and  therein  called 
Mine  Hill  farm,  included  within  its  boundai-ies  a  locality 
well  known  as  Mine  Hill,  and  tiuit  at  the  time  of  the  ex- 
ecution and  delivcrv  of  the  said  deed  there  existed  there 
an  extensive  dept)sit  of  franklinite  ore,  and  that  at  the  time 
it  was  supposed  that  there  also  existed  a  deposit  of  j'ed 
oxide  of  zinc  ore  ;  that  the  said  deed  secondly  set  forth 
in  the  l)ill  of  complaint,  was  executed  for  the  pur- 
40    pose    of  conveying    to    the    said     The    Sussex     Zinc    and 
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Copper  Milling  and  Manufacturing  Company  the  title  to 
such  vein  or  deposit  of  zinc  ore,  but  denies  that  the 
conveyance  justly  set  out  in  the  bill  of  complaint,  was 
executed  for  the  purpose  of  conveying  to  said  company 
the  franklinite  in  that  portion  of  said  Mine  Hill  farm, 
known  as  the  northerly  half  of  Mine  Hill,  or  in  any  por- 
tion of  it,  and  alleges  and  states  the  truth  to  be,  in  resfard 
to  the  execution,  delivery  and  considerations  of  said  two 
deeds,  as  follows,  viz  : 

That  on  the  day  when  the  said  The  Sussex  Zinc  and  iq 
Copper  Mining  and  Manufacturing  Company  organized  its 
board  of  directors  under  the  provisions  of  its  charter,  said 
board  passed  a  resolution  providing  that  there  should  be 
elected  by  ballot  an  executive  committee  of  three  persons, 
to  wiiom  by  the  said  resolutioti  was  given  power  to  pur- 
chase such  mineral  lands  and  mining  rights  for  the  com- 
pany as  they  should  deem  proper,  and  upon  such  terms  as 
they  should  deem  advisable,  and  to  issue,  or  cause  to  be 
issued,  stock  of  the  company  to  pay  for  the  properties  to 
be  purchased,  either  in  full  or  in  part ;  that  James  El-  20 
nathan  Smith,  Samuel  T.  Jones  and  this  defendant  were 
duly  elected  as  members  of  such  executive  committee  ; 
that  in  pursuance  of  the  power  given  to  them  as  afore- 
said, they  entered  into  negotiations  with  Samuel  Fowler 
for  the  purchase  of  the  zinc  ore  mentioned  in  the 
deed  of  conveyance,  secondly  set  forth  in  the  bill  of 
complaint,  and  agreed,  on  behalf  of  the  said  company, 
to  pay  and  deliver  to  said  Fowler  therefor  twenty 
thousand  full  paid  shares  of  the  capital  stock  of  the 
company  ;  that  after  the  terms  <»f  said  agreement  had  30 
been  agreed  upon,  Willis  Hall,  who  was  acting  at  the  time 
as  the  counsel  of  said  company,  suggested  to  the  said  Fow- 
ler that  he  add  to  the  properties  mentioned  in  said  zinc 
deed  a  piece  of  franklinite  property,  that  it  would  give  the 
company  a  greater  variety  of  ores ;  that  thereupon  said 
Fowler  immediately  consented  to  do  so,  without  demanding 
or  obtaining  any  additional  consideration  therefor,  or 
promise  of  consideration  ;  that  when  the  said  agreement 
between  said  executive  committee  and  said  Fowler  w^as 
carried    out,    he    delivej-ed,    in    addition    to  the  zinc  deed    40 
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which  he  had  a<yr-eed  to  deliver,  the  deed  called  in  the  l)ill 
of  complaint  the  franklinite  deed  ;  tliat  at  tiie  time  of  the 
delivery  of  the  said  two  deeds,  neither  the  said  committee 
nor  said  Fowler  deeined  franklinite  ore  to  have  an_y , 
particular  value  ;  that  prior  to  that  time,  all  attempts 
to  economically  reduce  it  had  failed  ;  that  the  fni'iiaces  in 
which  it  was  handled  had  invariably  become  choked 
up;  that  the  said  committee  at  the  time  paid  very  little 
attention    to    the    said   fraidvlinite    deed,    or    to    the    ini- 

IQ  nutse  of  the  descriptions  therein  ;  that  the  same  had 
been  given  by  the  said  Fowler  voluntarily,  and  as  an 
addition  to  wliat  he  had  agreed  to  convey,  and  for  no 
consideration  or  price  whatever  ;  that  at  the  time  when 
the  said  agreement  was  made  the  oxide  of  zinc  oi-e 
pi'operties  were  the  only  property  which  the  committee 
really  considered  or  bargained  for;  that  very  shortly 
after  the  date  of  said  deeds  the  said  executive  commrt- 
tee  by  resolution  duly  passed,  authorized  the  consum. 
mation  of  said  agreement,    and    authorized    and  dii-ected 

20  the  president  of  the  company  to  issue  and  deliver  the  20, 
000  shares  of  stock  to  said  Fowlei-  in  payment  for  the  said 
mineral  properties ;  that  at  a  meeting  of  the  board  of  di- 
rectors subsequently  held,  the  said  resolution  and  action  of 
the  said  executive  committee  upon  being  repoi-ted  wei'e 
approved  ;  that  in  this  manner  and  in  this  manner  on])', 
did  the  said  company  obtain  title  to.  the  franklinite  de- 
scribed in  tlie  said  franklinite  deed  ;  that  this  defendant 
expressly  alleges  that  at  the  time  said  agreement  was 
entered  into   between   said   executive  committee    and  said 

30  Fowler,  and  at  the  time  the  said  deed  was  delivei-ed  as 
aforesaid,  it  was  not  the  intention  of  said  Fowler  to  con- 
vey nor  of  the  said  executive  committee  to  acquire  for  said 
company  the  title  to  the  franklinite  ore  on  the  noi'tlierly 
half  of  Mine  Hill,  nor  on  any  part  thereof;  and  chai-ges 
and  insists  that  if  such  had  been  the  intention  of  the  said 
parties,  a  deed  with  a  description  in  it  contained  n)ention 
ino-  Mine  Hill  or  Mine  Hill  farm,  or  i-eferriuir-  to  the  said 
zinc  deed,  in  which  the  Mine  Hill  farm  was  described  by 
courses  and  distances,  and  which   was   delivered    with   said 

40  franklinite  deed,  would  have  been  delivered  by  said  Fowler 
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to  the  said  coinpaiij  ;  that  by  the  very  terms  of  said  deed 
it  appears  that  the  consideration  of  the  said  zinc  deed  was 
the  said  20,000  sliares  of  stock  of  said  company,  and  that 
the  consideration  of  the  fraidvlinite  deed  was  "  one  dollar 
and  divers  other  good  and  valuable  considerations,"  which 
in  this  case  he  alleges  meant  no  consideration  whatever. 

That  he  admits  that  in  reality,  a  large  and  valnable  con- 
sideration was  paid  to  the  Snssex  Zinc  and  Copper  Mining 
and  Man ufactn ring  Company,  by  the  !New  Jersey  Zinc 
Company  foi*  the  two  deeds  made  by  the  said  first  named  |q 
company  to  the  latter  company,  set  ont  in  the  bill  of  com- 
plaint, being  a  large  block  of  the  stock  of  the  said  The 
New  Jersey  Zinc  Company  ;  that  the  agreement  of  con- 
solidation between  the  Snssex  Zinc  and  Copper  Mining 
and  Manufactneing  Company,  and  the  New  Jersey  Explor- 
ing aiid  Mining  (^ompan}-,  the  formation  of  the  New  Jer- 
sey Zinc  Company  and  the  matters  and  things  related  in 
the  bill  of  complaint  in  connection  therewith,  are  therein 
correctly  set  forth,  as  this  defendant  recollects  the  same. 

That  he  admits  that  prior  to  the  said  two  conveyances  on 
to  the  said  Tile  New  Jersey  Zinc  Company  and  to  the  mak_ 
ing  of  the  said  agreement  of  consolidation,  the  said  The 
Sussex  Zinc  and  Coi)per  Mining  and  Mannfactui-ing  Com- 
pany entered  npon  the  northerly  half  of  Mine  Plill,  and 
did  mine  thereon,  and  that  the  New  Jersey  Zinc  Company 
continued  such  mining  in  the  opening  made  by  the  said 
company,  and  believes  that  the  said  Tlie  New  Jersey  Zinc 
Company  commenced  its  oijerations  as  earlv  as  the  year 
1853,  but  leaves  the  complainant  to  prove  the  same  <is  it 
may  be  advised  ;  he  admits  that  the  said  last  named  com-  qq 
pany  continued  to  mine  there  nntil  about  the  year  1879, 
but  denies  that  such  mining  by  said  companies,  or  either  of 
them,  was  conducted  under  and  by  viitue  of  the  deed  in 
the  bill  of  complaint  called  the  fraiddinite  deed,  but  on  the 
contrary  alleges  that  such  mining  was  conducted  under  and 
by  virtue  of  the  deed  secondly  set  forth  in  the  bill,  which 
was  for  zinc  ore,  and  was  for  the  purpose  of  obtaining 
oxide  of  zinc  ores  and  not  franklinite,;  and  that  said  com- 
panies were  in  possession  of  said  premises  solely  for  the 
purpose  of  taking  out  zinc   ores  under. said   second  deed;    49 
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that  the  said  The  Sussex  Zinc  and  Copper  Mining  Com" 
pany  in  the  course  of  its  mining  for  the  oxide  of  zinc, 
which  it  mined  and  took  out  for  the  purpose  of  running 
some  experimental  furnaces  did  come  across  and  find  some 
franklinite  ore  Avhich  it  took  out  with  the  said  zinc  ore  ; 
that  the  amount  taken  out  was  small  and  was  used  for  ex- 
])ei'imental  purposes;  tliat  the  said  New  Jersey  Zinc  Com- 
pany continued  to  mine  in  tlie  same  way  for  oxide  of  zinc, 
and  probably  took  out  some  franklinite  ore  from  said  prem- 

IQ  ises  ;  that  the  attention  of  said  companies  or  their  officers 
was  never  called  especially  to  the  said  franklinite  ore 
durinof  the  time  this  defendant  was  connected  or 
interested  with  them  ;  that  they  then  considered 
ered  franklinite  ore  to  be  of  little  value  or  use  and  paid 
little  or  no  attention  to  it ;  and  to  deponent's  best  recol- 
lection and  knowledge  never  claimed  to  own  any  of  the 
franklinite  on  the  northerly  half  of  Mine   Hill. 

That    he  admits    that   after  the    said    consolidation    was 
effected,  but  how  soon  after  this  defendant    cannot  accu- 

20  rately  state,  tiie  said  The  New  Jersey  Zinc  Company 
caused  to  be  prepared  and  published,  but  not  to  be  exten- 
sively circulated,  as  this  defendant  recollects,  a  document 
entitled  "  Reports  of  the  New  Jersey  Zinc  Company, 
1852,"  which  document  contained  the  reports  and  state 
ments  mentioned  in  the  bill  of  complaint,  and  alleges  that 
said  report  was  prepared  by  a  committee  which  was  com- 
posed of  members  of  the  board  of  dii'ectors  who  had  then 
lately  been  appointed  or  elected  thereon,  and  who  with 
some  other  new  members,  had  acquired   large   interests   in 

30  said  company,  and  who,  as  this  defendant  now  recollects 
and  believes,  owned  and  controlled  intei'ests  therein  ;  that 
as  this  defendant  recollects,  this  committee  was  appointed 
principally  to  examine  into  and  report  upon  the  financial 
affairs  of  the  company,  and  generally  upon  its  properties 
and  policy  ;  that  at  the  time  this  defendant  was  about  to 
resign  the  presidency  of  said  company,  and  to  retire  from 
anv  active  participation  in  its  management,  and  pi'incipally 
concerned  himself  to  see  that  the  financial  affairs  of  the 
company  were  properly  exhibited   therein,  that  said  repoi-t 

40  showed  that  the  company's   business  had   been   pi-ofitable, 
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and  that  the  company  was  in  good  financial  condition  ; 
that  as  this  deponent  recollects  and  believes,  neither  he  nor 
said  Samuel  Fowler  had  any  part  in  the  preparation  of 
said  report,  that  it  was  gotten  up  entirely  by  the  said  com. 
mittee,  which  was  composed,  as  aforesaid,  of  members  who 
represented  the  parties  who  had  then  lately  acquired  large 
interests  in  the  company;  that  the  said  reports  were  ad- 
dressed to  this  defendant  solely  because  he  was  the  presi- 
dent of  the  compau}^  at  the  time  they  were  made  ;  that  at 
the  time  they  were  so  addressed  he  was  merely  acting  as  iq 
president,  awaiting  the  appointment  of  his  successor;  that 
the  franklinite  mentioned  in  the  reports  of  Dr.  Jackson 
and  Alexander  C.  Farrington  was,  as  this  deponent  recol- 
lects and  believes,  situate  on  what  is  known  as  the  Mack- 
erlv  farm,  which  lav  to  the  north  of  the  Hamburg  road  : 
that  very  shortly  after  the  said  report  was  made  to  the 
board  of  directors,  this  defendant  resigned  from  the  presi- 
dency of  the  company,  and  ceased  to  take  any  active  interest 
in  its  affairs,  and  only  attended  meetings  of  the  board 
when  specially  requested  so  to  do,  and  that  he  finally  on 
ceased  to  be  a  director. 

That  lie  denies  that  the  five  hundred  feet  of  fi-anklinite 
ore  referi-ed  to  in  the  report  of  Dr.  Jackson  was  any  por- 
tion of  the  vein  on  the  northerly  half  of  ]VIine  Hill,  or 
any  portion  of  the  fraid-clinite  conveyed  by  the  fraid\linite 
deed,  and  alleges  that  he  believes  the  same  to  have  been  the 
''  Mackerly  farm,"  aforesaid,  and  this  defendant  alleges 
that  according  to  his  best  recollection  and  belief",  at  the 
time  the  said  report  was  made,  the  said  The  New  Jersey 
Zinc  Company  had  little,  if  any,  of  its  stock  on  hand,  and  qa 
that,  therefore,  large  numbers  of  persons  could  not,  and 
did  not  i)ecoine  stockholders  relying  on  the  statements  of 
said  i-eport. 

That  he  denies  that  the  said  The  New  Jersev  Zinc  Com- 
patiy,  at  the  time  of  said  report,  was  largely  controlled  by 
him  and  said  Fowler,  and  on  the  contrary  alleges  that  it 
was  controlled  by  others,  as  above  stated,  and  dtJiiies  that 
the  said  company  thereby  published  to  the  world  their 
claim  to  own  about  five  hundred  feet  of  the  franklinite,  on 
the  vein  on  the  northei'ly  part  of  Mine  Hill.  ^q 
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Tiiur  lie  (leuies  that  it  was  ever  sujiposed  and  believed 
l>y  this  defendant,  or  to  this  defendant's  knowledge,  by 
the  said  Saninel  Fowler,  or  by  any  one  interested  in  the 
^aid  The  Sussex  Zinc  and  Copper  Mining  and  Manu" 
factnring  Company,  or  The  New  Jersey  Zinc  Company  ' 
that  the  said  franklinite  deed  covered  and  included 
within  its  l)aundai'ies  any  part  of  the  northerly  half  of 
Mine  Hill,  and  he  denies  that  the  said  The  New  Jersey 
Zinc  Company  mined  continuously,  or  with  only  short 
i/j  interruptions,  fur  fi'anklinite  on  the  vein  on  the  northerly 
half  of  Mine  Hill,  and  alleges  the  tiuth  to  he,  that  for 
many  years  their  only  mining  there  was  for  oxide  of  zinc 
ores,  and  admits  that  he  has  been  informed  tiiat  of  late 
years  it  has  mined  and  taken  out  large  quantities  of  fi'aidc- 
liniteore;  and  iUleges  that  he  never  consented  to,  or  ac- 
quiesced in  such  mining  for  franklinite. 

That  he  has  no  knowledge  or  information  as  to  what  the 
consideration  of  the  deed  executed  by  the  JS^ew  Jersey  Zinc 
Company  to  the  complainant  herein,  the  New  Jersey  Zinc 
20  and  Iron  Company,  was,  and  can  neither  admit  nor  deny 
the  statements  in  regard  thereto  contained  in  the  bill  of 
complaint,  but  leaves  the  cum[)lainant  to  j)rove  the  same 
as  he  may  be  advised. 

That  he  admits  that  shortly  after  the  execution  of  the 
two  deeds,  in  the  bill  of  complaint  firstly  stated,  the  said 
Samuel  Fowler  and  Henrietta  L.,  his  wife  executed  and 
delivered  unto  this  defendant  and  one  Daniel  H.  Curtis 
trustees  of  the  Franklinite  Mining  Company,  a  deed  con 
veyin(>-  all  the  reserved  iron  ore  called  fi'anklinite,  and  all 
30  other  reserved  ores  and  metals  not  granted  to  or  conveyed 
to  The  Sussex  Zinc  and  Copper  Mining  and  Manufacturing 
Company,  l)y  the  deeds  of  said  P'owler  and  wife,  above 
mentioned  and  set  out  in  the  bill  of  comi)laint,  and  alleges 
that  among  the  properties  thereby  conveyed  was  the  said 
fraidvlinite  on  tlie  ]\Iine  Hill  farm  ;  that  said  deed  bears 
date  the  tliirteenth  day  of  Decend)er,  in  the  year  1850,  but 
for  greater  certainty,  l)egs  leave  to  refer  to  the  original  of 
said  deed,  or  to  a  duly  certified  copy  thereof. 

That  he  admits  that  the  said    Franklinite  Mining  Com- 
40  P'^'^y  ^^^'•^  "^^  ^   corporation,  but  was  what  was  known  as  a 
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joint  stock  association,  organized  under  the  laws  of  tlie 
State  of  New  York  ;  tliat  its  articles  of  association  were 
dated,  and  were  executed  at  the  time,  and  by  the  persons 
in  the  bill  of  complaint  named  ;  that  its  first  directors  were 
the  persons  therein  named,  and  that  they  continued  to  be 
such  directors  at  the  time  when  Samuel  Fowler  and  wife 
executed  said  deed  to  said  trustee  of  said  company,  and 
that  Samuel  Fowler  and  Alexander  C.  Farriugton  con- 
tinued to  be  such  dii'ecters  until  they  respectively  died, 
and  that  this  defetidant  lias  continued  to  be  such  director  iq 
ever  since  until  the  present  time. 

That  he  admits  that  the  said  Samuel  Fowler,  Alexander 
C.  P'arrinffton  and  this  defendant  were  directors  in  the 
Sussex  Zinc  and  Copper  Mining  and  Manufacturing  Com- 
pany and  the  New  Jersey  Zinc  Company  at  the  times  men- 
tioned in  the  bill  of  complaint ;  but  alleges  that  he  has  no 
recollection  or  knowledge  that  the  said  Alexander  C.  Far- 
riugton made  a,  survey  of  the  premises  included  in  the 
franklinite  deed,  as  stated  in  the  bill  of  complaint,  or  that 
he  located  the  lines  of  said  deed  in  the  ground  as  therein  on 
stated  ;  or  that  the  said  Samuel  Fowler  pointed  out  to  one 
John  George  the  said  lines  as  is  therein  stated,  or  at  the 
time  that  one  Isaac  Shinei-  surveyed  and  mapped  said 
premises  ;  that  since  said  time  he  has  seen  said  Shiner's 
alleged  map,  or  a  copy  thereof,  but  leaves  said  complain- 
ants to  prove  such  locations  and  surveys  as  they  may  be 
advised  ;  iie  further  alleges  that  it  is  his  belief  that  if  such 
surveys  and  locations  were  ever  made,  which  this  defend- 
ant does  not  admit,  they  were  made  and  located  after  this 
defendant  had  ceased  to  take  any  active  j)art  in  the  affairs  on 
of  the  said  The  New  Jersey  Zinc  Company  as  aforesaid; 
but  he  does  expressly  deny  that  such  suiweys  or  locations 
could  rightfully  and  properly  so  locate  the  premises  con- 
veyed by  the  said  fr;iiiklinite  deed  that  it  would  or  could 
cover  or  include  any  portion  of  the  i)remises  known  as 
the  northerly  half  of  Mine  Mill  ;  aiul  on  the  conti-arv 
charges  and  insists  that  the  said  deed  did  not  cover  oi" 
include  any  part  of  the  fi-ankiinite  ore  on  any  part  of 
the  said  pi'emises;  and  that  it  is  impossi!)le  to  locate  as 
within  the  premises  described  in    said   deed  such  a  paral-    aq 
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lelogniii)  as  is  attompted  to  be  located  I)y  said  surveys, 
fioin  tlie  descriptions  of  tlie  premises  contained  in  said 
franklinite  deed  ;  and  lie  denies  that  the  map  made  by 
Isaac  Sliiner,  annexed  to  the  bill  of  complaint  hoi'ein,  cor- 
rectly locates  and  sets  out  the  property  conveyed  or  intended 
to  be  conveyed  by  the  said  franklinite  deed,  or  tlie  piiral- 
lelogram  attempted  to  be  located  thereby,  or  that  the  points 
in  the  vein  in  the  said  northerly  half  of  Mine  Hill,  whei'e 
the  lines  of  the  said  deed  were  intended  to  and  snpposed  to 

1 A  cross  the  said  vein,  ai-e  therein  properly  located,  or  that  it 
substantially  conforms  to  what  was  intended  by  the  grantors 
therein  to  be  conveyed  thereby. 

That  he  admits  the  execution  and  delivery  of  the  two 
leases  to  one  Charles  W.  Trotter,  as  set  out  in  the  bill  of 
complaint,  but  for  greater  certainty  begs  leave  to  I'efer  to 
the  originals  of  said  leases  or  to  cei'titied  copies  thei'eof. 

That  he  admits  that  the  second  of  said  leases  covered  :ind 
included  about  five  hundred  feet  of  the  franklinite  vein  in 
the  northerly  half  of  Mine  Hill,  claimed  by  the  complainant 

20  to  be  covered  by  the  said  franklinite  deed. 

That  he  admits  that  at  the  time  the  said  last  lease  was 
made  the  New  Jersey  Zinc  Company  were  actually  mining 
upon  part  of  the  premises  covered  thei-eby,  nnd  that  one  of 
the  conditions  of  the  said  lease,  oi'of  an  agreement  of  even 
date  therewith,  between  the  same  parties,  modifying  the 
same,  was  that  the  said  Trotter  was  to  institute  legal  pro- 
ceedings against  the  Sidd  The  New  Jersey  Zinc  Companj-, 
and  to  furnish  the  funds  wherewith  to  carry  the  Siime  on, 
and  to  repay  himself  out  of   the   royalties  reserved   in  said 

3Q  lease. 

That  he  admits  that  the  said  Chai'les  W.  Trotter  is  a  son 
of  the  Jonathan  Trotter  who  was  one  of  the  origiiuil  asso- 
ciates who  founded  the  association  known  as  the  Fraid^linite 
Mining  Company,and  whocontinued  to  be  a  director  theicof 
until  his  death,  and  that  he  believes  that  the  said  Trotter 
succeeded  on  the  death  of  his  father  to  the  ownershi})  of  a 
portion  of  the  stock  of  the  said  company  ;  that  he  is  unable 
to  positively  state  as  to  the  knowledge  said  Trottei-  had  of 
the  details  of  the  title  of  the  premises  demised   to  him,  or 

40  of  Ids  knowledge  of   the  agreement  under  which   this  de- 
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feiidaiit  held  tlie  title  thereof. 

That  lie  admits  that  the  said  Trotter  instituted  in  the 
Circuit  Court  of  the  United  States  for  the  district  of  New 
Jersev,  an  action  of  trespass  against  the  New  Jersey  Zinc 
Compan}',  at  the  time  and  in  the  nianner  set  forth  in  the 
hill  of  complaint,  and  that  the  proceedings  therein  were 
suhstantiallv  as  therein  set  forth,  hut  for  greater  certainty 
begs  leave  to  refer  to  the  records  thereof,  now  in  the  office 
of  the  clerk  of  said  Court,  or  to  duly  certified  copies  of  the 

same.  j^O 

That  he  admits  that  the  FrairKlinite  Steel  and  Zinc  Com- 
pany was  incorporated  at  the  time  and  in  the  manner  in  the 
bill  of  complaint  alleged',  and  that  it  undertook  to,  and  did, 
acquire  mineral  rights  and  interests  of  various  other  com- 
panies and  associations  tiien  existing;  and  that  by  the 
authorization  and  direction  of  the  board  of  directors  of  the 
said  The  Franklinite  Mining  Company,  this  defendant,  as 
its  trustee,  did  convey  a  certain  mining  pro])erty  by  deed 
of  conveyance  to  the  said  The  Fraidvlinite  Steel  and  Zinc 
(yOtnpan\',  and  by  the  autiiorization  and  direction  of  a  reso-  20 
lution  of  said  company  did  execute  to  antl  with  said  Frank- 
linite Steel  and  Zinc  Company  an  agreement  concerning 
another  prooerty,  which  resolution  was  passed  on  the  fourth 
day  of  May,  1871,  and  is  as  follows  : 

'■''Resolved^  That  James  L.  Curtis,  surviving  trustee,  be 
"  and  he  is  hereby  directed  to  execute  an  agreement  be- 
"  tween  the  P'l-anklinite  Mining  Company  and  the  Frank- 
"liiiite  Steel  and  Zinc  Company,  which  shall  bind  the 
"  trustee  aforesaid  to  execute  and  convey  on  demand  the 
'•  property  held  by  this  company  on  Mine  Hill,  in  Sussex  3Q 
"  county,  New  Jei-sey,  as  conveyed  to  James  L.  Curtis  aiul 
'•  Daniel  11.  Curtis,  trustees  of  the  compans',  by  tiie  Fowler 
"  Franklinite  Company  of  New  Jersey,  by  deed  dated  the 
"  2(>ch  January,  A. D.  1863,  and  recorded  in  the  Clerk's 
"  ottice  of  the  county  of  Sussex,  on  the  31st  January,  1883, 
'•in  Book  of  Deeds  D  5,  j)ages  148-9." 

Which  agreement  was  dated  the  29th  day  of  April,  in 
the  year  1871,  and  by  which  he  covenanted  and  agreed 
'•  to  convey  by  a  good  and  suiti^ient  deed  all  the  fraiik- 
"  Unite  ore  on  or  upon  the  tracts  of  land  referred  to  in  the    49 
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'^'  deed  made  by  tlie  Fowler  Franklinite  Company  afore- 
"  said,  to  the  trustees  of  the  said  Franklinite  Mining  Com- 
"  pan}'  on  demand  ;  and  fnrthei-,  to  execute  any  and  all 
"  legal  and  proi)ei'  papers  whenever  required  so  to  do  by 
"  the  aforesaid  Franklinite  Steel  and  Zinc  Company,  its 
"  successors  and  assigns,"  as  by  reference  to  the  original  of 
said  agreement  now  in  the  possession  of  this  defendant,  as 
president  of  the  said  The  Frardclinite  Steel  and  Zinc  Com- 
pany, will   more    fully  and  at  large  a[)pear,  and   to  which 

10  <i'gi"^6'ii<-''it  for  greater  certainty  this  defendant  begs  leave 
to  refer;  that  upon  the  deliver}'  of  said  agreement  and  tlie 
aforesaid  deed  for  the  said  other  property,  this  defendant 
received  80,000  shares  of  tiie  capital  stock  of  the  said  The 
Franklinite  Steel  and  Zinc  Company  ;  and  this  defendant 
alleo^es  that  he  still  holds  the  title  to  said  premises  snbiect 
to  the  provisions  of  said  agreement ;  that  the  said  agi-ee- 
ment  was  made  nndei-  the  advice  of  eminent  counsel;  that 
he  admits  that  lie  claims  to,  and  did  make  the  said  leases  to 
said  Trotter  under  authoi-ity  for  that  ])ui-pose  conferred  on 

20  him  by  both  the  Franklinite  Steel  and  Zinc  Company  and 
the  Franklinite  Mining  Company  ;  but  charges  and  insists 
that  for  the  purposes  of  tlie  pi-esent  suit  it  is  immaterial 
whether  he  had  such  authority  or  not;  and  he  admits  that 
there  is  now  pending  in  this  Court  against  him  and  the 
said  Trotter  and  others,  a  suit  l)rought  by  the  said  The 
Franklinite  Steel  and  Zinc  Comjiany  to  have  said  leases  de- 
clared null  and  void,  and  that  the  said  The  Franklinite 
Steel  and  Zinc  (Jom{)any  claim  to  own  said  premises  freed 
of  the  said  leases  to  said  Trotter. 

3(j  That  this  defendant  shows  to  the  Court  that  at  the  date 
of  the  execution  of  said  above  mentioned  agreement,  he 
was  seized  of  the  title  to  the  fi'anklinite  on  tlie  premises 
mentioned  therein,  and  became  so  seized  as  follows,  viz: 

That  after  the  execution  and  delivery  by  the  said  Samuel 
Fowler  and  wife  to  this  defendant  and  J)aniel  II.  Curtis, 
trustees  of  the  b'raid^linite  Mining  Company,  of  the  deed 
dated  the  13th  day  of  Decenjber,  1850,  as  aforesaid,  the 
said  trustees,  by  direction  of  the  said  The  L'rauklinite 
Mining  Company,  did   execute  and   deliver  a  deed  of  con- 

4.Q  veyance  of   the   franklinite   so   conveyed    to   them    to   the 
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Fowler   Fraukliiiite   Company,  which   deed   wus  dated  tlie 
2d' day  of  February,  1858. 

That  the  said  The  Fowler  Fraukliiiite  Company  did,  by 
its  deed  of  conveyance,  bearing  date  tlie  26tli  daj^  of  Jan- 
narv,  1863,  i-ecoverv  to  the  said  trustees  of  the  Franklinite 
Mining  Company  the  fnmklinite  on  that  portion  of  the 
premises  conveyed  to  it,  b}- said  trustees  as  aforesaid,  which 
is  known  as  the  northerly  .half  of  Mine  Ilill,  and  that  by 
said  last  mentioned  deed  the  said  trustees  became  vested  of 
the  legal  title  to  the  franklinite  ore,  in  tlie  said  northerly  *r. 
half  of  Mine  Hill,  to  hold  the  same  for  the  nse  of  the  said 
The  Franklinite  Mining  Company,  who  became  thei'eby 
the  equitable  owners  thereof,  as  by  reference  to  the  said 
two  last  mentioned  deeds  will  more  fully  appear,  and  to 
which  deeds,  or  to  duly  certified  copies  thereof,  this  de- 
fendant, for  greater  certainty,  begs  leave  to  refer. 

That  subsequent  to  the  date  of  the  delivery  of  said   lii?t 
mentioned  deed,  and  on  oi'  about  the  day  of 

,  in  the  year  18     ,  the  said  David  H.  Curtis 
died,  and  that  thereby  the  legal  title  to  the  said  franklinite  on 
became   vested  in  this   defendant  as  sole   sui'viving   trustee 
as  aforesaid. 

That  he  admits  tiiat  about  the  22d  day  of  IMay,  1879, 
the  said  Charles  W.  Trotter  tiled  a  bill  on  the  equity 
side  of  the  said  Cii'cuit  Court,  and  that  proceedings  were 
thereunder  had  as  stated  in  the  bill,  exce})t  that  the  said 
Court  did  not  denv  said  i  njnnction,  l)Ut  refused  to  pass 
upon  the  a[)plicati()n  thei'efor  until  the  said  suit  at  law 
had  been  decided,  to  the  records  of  which  suit  in  the 
otiice  of  the  clerk  of  said  Court,  or  to  duly  certified  oo 
copies  thereof,  this  defendant,  for  greater  certainty,  beijs 
leave  to  I'efei'. 

That  he  denies  that  said  Ti'otter  never  took  possession 
of  the  premises  described  in  said  second  lease  to  him,  and 
alleges  that  he  has  been  informed  and  believes,  that  on  the 
1st  day  of  September  last  (1882),  said  Trotter  did  take  pos- 
session thereof,  and  that  said  Trotter,  on  said  dav,  notified 
this  defendant  tiiat  he  had  done  so. 

That    he    admits    that    said    Trotter    did    enter    into  aji 
agreement    with    one   Charles    A.    Ilecksclier,  as  is  in   the    ±q 


1832 

bill  (tf  complaint  stated,  bnt  for  gi-eatei-  certainty  begs 
leave  to  refer  to  said  agreement,  or  to  a  duly  certified  co'py 
tliereof. 

That  he  denies  that  the  said  frank! inite  deed  has  ever 
been  correctly  and  properly  located,  so  as  to  include  the 
premises  chiimed  to  be  included  therein  by  the  complain- 
ant, or  tiiat  it  can  be. 

Tliat  he  denies  that  whatever  mistake  thei'e  ma}'  have 
been  in  the  said  franklinite  deed,  it  vvns  ever  the  intention 
1 A  of  the  parties  thereto  to  include  the  premises  claimed  by 
the  complainant. 

lie  alleges  that  he  h;is  no  knowledge  or  information 
whether  the  errors  in  the  description  in  said  deed  are  as 
stated  in  the  bill  of  complaint,  or  whether  there  are  any 
errors  therein,  but  denies  that  the  amendments  proposed 
in  the  bill  of  complaint  will  make  it  conform  to  the  inten- 
tion of  the  parties  thereto. 

He  denies  that  the  complainant  is  entitled  to  the  relief 
prayed  for  by  it  in  the  said  bill  of  complaint,  or  to  any  pai-t 

20  thereof. 

And  this  defendant  denies  all  and  all  manner  of  unlaw- 
ful combination  and  confederacy  wherewith  it  is  by  the 
said  bill  charged,  without  this,  there  is  any  other  matters, 
cause  or  thing  in  the  complainant's  said  bill  of  complaint 
contained,  material  or  necessary  for  this  defendant  to 
nnike  answer  to,  and  not  herein  and  hei'eby  well  and  suffi. 
ciently  answered,  confessed,  traversed  and  avoided  or  de. 
nied,  is  true  to  the  knowlege  or  belief  of  this  defendant, 
all  which  matters  and  things  this  defendant    is  ready   and 

30  willing  to  aver,  maintain  and  prove  as  this  Honorable 
Court  shall  direct,  and  humbly  prays  to  be  hence  dismissed, 
with  his  reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained.    - 

E.  A.  S.  MAN, 

jSolioitor  and  of  Counsel  with  defendant,  James  L.  Curtis, 
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I  J.  COURT  or  [RRORS  AND  mm. 


—  •M**- 


New  Jersey  Zinc  and  Iron  Company,  J  ^     t^  .     o 

I  On  Jirror  to  ou- 

\      preme  Court, 
I  Asstgnme7\t  oj 
Lehigh  Zinc  and  Iron  Company.      \  lirrors. 
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Afturwafds,  to  wit,  on  the  tenth  daj- of  December,  1883, 
comes  the  said.  The  New  Jersey'  Zinc  and  Iron  Company,  OQ 
by  McCarter,  Williamson  &  McCarter,  in  the  Court  of 
Errors  and  A.ppeals  in  the  last  resort,  in  all  causes  at 
law  and  equity,  and  says  that  in  the  record  and  proceed- 
in(j;s  in  this  cause,  and  also  in  the  matters  recited  and  con- 
taineil  in  the  l)ill  of  exceptions  therein  ;  and  also  in  giving 
the  verdict  and  judgment  aforesaid,  there  is  manifest  error 
in  these  respects,  to  wit : 

1.  Tha,t  there  is  error  in  this,  that  the  said  Justice  before 
wliom  tlie  said  cause  was  tried,  refused  to  admit  legal   evi-    o^ 
deuce  offered  by  the  New  Jersey  Zinc  and  Iron   Company, 
and  overruled  offers  l)v  it  of  other  leijal  evidence. 

2.  There  is  also  error  in  this,  that  the  said  Justice  refused 
to  permit  the  papers  known  as  the  "  daily  reports  "  show- 
ing the  records  of  ore  used  and  product  manufactured  at 
the  works  of  the  plaintiff,  made  out  by  and  in  the  hand- 
writing of  the  witness  Rol)ertson,  ;ind  offered  in  evidence 
on  p:»ge  80  of  th_;  bill  of  exceptions,  to  be  read  in  evi- 
dence. ^Q 
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3.  There  is  also  error  in  this,  that  the  said  Justice  refused 
to  permit  George  C.  Stone,  plaintiff's"  witness,  to  testify 
whether  from  his  reading  concerning  the  liistory  of  tliis 
Mine  Hill  country,  he  was  able  to  state  how  the  opening 
on  Mine  Hill  known  as  the  "weights  and  measures" 
opening,  derived  its  name. 

4.  Tliere  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  allow  plaintitt"  to  show  upon  the  i-e-direct  exami- 
nation of  certain  of  its  witnesses,  what  is  said  by  authors 
concerning  the  ores  in  dispute  in  ti-eatises  upon  the  subject, 
when  said  witnesses  had  been  upon  their  cross-examination 
required  b}^  tlie  defendant  to  specify  the  names  of  these 
authors  relied  on  by  them  for  their  opinions  that  the  ore  in 
question  was  worth  mining  for  zinc  in  the  year  1848  ;  and 
more  particularly  that  the  witness  George  C.  Stone  (on 
pao'G  180  of  the  bill  of  exceptions)  was  not  allowed  to  re- 
fer to  what  is  said  by  Van  Uxem  and  Keating  ;  the  witness 
Robert  A.  Cook  (on  page  455  of  the  bill  of  exceptions)  was 

'^^  not  allowed  to  slsow  that  the  recognized  treatises  on  tlie 
subject  use  the  word  "red  zinc  ore"  as  e(pially  a])plicable 
to  both  the  silicions  oxide  of  zinc,  and  to  the  red  oxide  of 
zinc,  the  witness'  attention  on  his  cross-examination  having 
been  directed  to  the  fact  that  the  report  of  Dr.  Jackson 
upon  this  ore  speaks  of  it  constantly  as  red  zinc  ore. 

5.  There  is  also  ei'ror  in  this,  for  that  the  said  Justice  re- 
fused to  allow  Henry  Aitken,  a  witness  produced  by  the 
plaintiff,  to  testify  in  rebnttal  (a)  what  claim  the  New  Jer. 
sev  Zinc  Company,  predecessor  of  the  ])laiiitift'  in  erior, 
made  to  the  vein  in  dispute  as  to  its  character  as  an  ore, 
durino'  his  presidency  from  December  12,  1857,  to  Decem- 
ber 16,  1863  ;(b)  as  to  whether  there  was  any  difference  in 
the  conduct  of  said  company  toward  tiiat  vein  and  the 
claim  made  as  to  the  ore  contained  therein  between  tlie 
north  and  south  parts  of  Mine  Hill  ;  (c)  and  whether,  after 
the  end  of  the  litigation  between  the  New  Jersey  Zinc  Com- 
pany and  the  Boston  Franklinite  Company,  the  said  New 
Jersey  Zinc  Company  acted   differently    with    reference  to 
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the  parts  of  the  vein   north   and  south  of    the   East  and 
West  line  (see  pages  2-50  to  252  of  the  bill  of  exceptions). 

6.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  allow  William  0.  Squier,  a  witness  produced  by 
the  plaintiff,  in  testifying  concerning  a^contract  made  be- 
tween him  and  one  Jonathan  W.  Trotter,  for  tlie  purchase 
by  him  of  said  Trotter  of  5,000  tons  of  "  frankliniteore  " 
to  state  whether  in  making  that  contractile  supposed  he  was 
buying  franklinite  ore  (bill  of  exceptions,  page   343).  10 

T.  There  is  also  ei'ror  in  this,  for  that  the  said  Justice 
refused  to  allow  the  letters  (printed  page  1614)  from  Squier 
to  Tiniothy  A.  Marshall,  directing  said  Marshall  to  proceed 
to  Mine  Hill  and  inspect  a  mass  of  "black  franklinite  ore" 
referred  to  by  Trotter,  to  be  offered  in  evidence. 

8.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  permit  Bernard  Moebius,  plaintiff"'s  witness,  to 
testify  that  in  his  experience  in  connection  with  ores  com-  ^^ 
nuncing  in  1875,  there  was  no  differejice  in  the  price  be- 
tween the  carboinites  and  silicates  of  zinc  (bill  of  exceptions 
page  504). 

9.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  allow  Professor  Charles  P.  Williams,  one  of  plain- 
tiff's witnesses,  who  had  been  a  witness  in  a  litioation  ovei' 
the  Wetherill  patent  in  the  vear  1870,  to  testify  from 
information  derived  in  that  suit,  whether  the  manufacture 
of  zinc  by  the  mutfle  furnace  in  existence  anterior  to  the 
inventi(Mi  of  the  Wetherill  ])roccss,  was  or  was  not  ])roflt- 
able  (bill  of  exceptions,  pages  537  and   538). 

10.  There  is  also  error  in  this,  for  that  the  said  Justice  re- 
fused to  permit  the  plaintiff  to  offer  and  read  in  evidence, 
the  contract  dated  September  4,  1851,  for  the  consolidation 
of  the  Sussex  Zinc  and  Copper  Mining  and  Manufactui-ino- 
Company  and  the  New  Jei'sey  Zinc  Company  (printed 
page  1605,  offered  page  5S6,  bill  of  exceptions).  ^(^ 
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11.  There  is  also  error  in  tliis,  that  the  said  Justice  re- 
fused to  allow  the  plaintiff  to  offer  and  read  in  evidence, 
copies  dul)^  authenticated,  of  the  Atkinson  and  Duclos  pat- 
ents (offered  respectively  pages  595  and  1486  of  the  bill  of 
exceptions,  and  printed  pages  1616  and  1631). 

12.  There  is  also  error  in  this,  that  the  said  Justice  re. 
fused  to  permit  the  plaintiff  to  offer  and  read  in  evidence, 
a  letter  from  Samuel  Wetherill  to  Jonathan   Trotter,  dated 

10  J"^y  ^^'  1S52,  (offered  page  1456,  bill  of  exceptions, 
printed  page  1620). 

13.  There  is  also  error  in  this,  that  the  said  Justice,  al- 
though requested,  refused  to  permit  the  plaintiff  to  offer 
and  read  in  evidence,  the  decree  of  the  Court  of  Errors  in 
the  oi'iginal  zinc  and  franklinite  suit  (printed  with  the  rest 
of  the  record  in  said  suit,  page  1596),  the  same  being  offered 
not  for  the  purpose  of  affecting  the  defendant,  not  being  a 
party    to    that    suit,    but   vvitli  the  object  of  showing  what 

20  judiymunt  the  Court  of  Errors  made  on  the  claims  which 
the  New  Jersey  Zinc  Company,  predecessor  of  the  plaintiff' 
herein,  set  forth  in  that  bill,  and  that  the  deci'ee  was  in 
conformity  with  such  claims. 

14.  There  is  also  error  in  this,  that  the  said  Judge  per- 
mitted the  defendant  to  cross-examine  plaiiitift"'s  witnesses 
upon  points  not  touched  upon  by  them  in  their  examination 
in  chief;  more  particularly  (bill  of  exceptions,  page  195)^ 
in   permitting  u])on    cross-examination    plaintiff's    witness, 

30  DuFaur,  to  be  asked  the  composition  of  the  ore  that  was 
used  by  the  predecessor  of  the  plaintiff  in  1853,  at  their 
works  in  the  city  of  Newark  ;  that  the  same  witness  was 
allowed  (page  196)  to  be  asked  whether  tlie  leaner  speci- 
mens of  such  ore  looked  like  a  specimen  shown  him  ;  that 
the  same  witness  (page  196)  was  further  upon  cross  exam- 
ination allowed  to  be  asked  what  was  the  general  character 
of  the  leaner  ore  that  he  saw  there  at  that  time  ;  the  wit- 
ness, Henry  Aitken  (page  275),  was  allowed  upon  cross- 
examination,    to    be    asked  whether,  during  his  presidency 

40  from  1857  to  LS63  the  Boston  Franklinite  Company   or  the 
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jSTew  Jersey  Fraiikliiiite  Compajiy  mined  wliat  lie  has  called 
franklinite  ore,  on  the  south  half  of  Mine  Hill  ;  the  wit- 
ness, William  C.  Sqnier,  was  allowed  upon  cross-examina- 
tion to  be  asked  (page  367)  what,  at  the  time  of  his  early 
visits  to  the  property  in  dispute,  this  whole  vein  of  ore  was 
called  by  the  |)eople  in  the  neighborhood  ;  and  the  same 
witness  (page  379)  was  ]:)ermitted  to  be  asked  on  cross, 
examinatioi!  whether  in  1850  and  1851  the  old  Zinc  Com- 
pany was  not  manufacturing  the  oxide  under  the  bag  pat- 
ent of  Samuel  G.  Jones  ;  and  whether  (page  393)  the  com.  -jq 
panj'  known  as  the  New  Jersey  Fraidvlinite  Company,  was 
not  the  old  Sussex  Zinc  and  Copper  Mining  and  Manufactur- 
ing CL);iipuiy,  with  a  change  of  name;  plaintiff's  witnesSj 
Henry  Aitken.  was  allowed  to  be  asked  (page  260)  upon  his 
cross-examination,  whether  upon  the  previous  trial  of  this 
cause,  he  had  not  stated  that  tiiere  were  two  veins  on  Mine 
Hill  with  a  plain  line  of  demarcation  between  them,  one  of 
which  was  red  oxide  of  zinc,  and  the  other  a  franklinite 
vein,  consisting  of  franklinite  and  silicate  of  zinc  ;  and  in 
permitting  the  said  witness  upon  his  cross-examination  to  on 
be  asked  whether  the  oi'e  of  which  he  luul  spoken  in  his 
direct  examination  was  not  during  his  presidency,  in  two 
veins. 

15.  There  is  also  error  in  this,  that  the  said  Justice 
against  the  plaintiff's  objection,  permitted  both  plaintiff's 
anci  defendant's  witnesses  to  testify  as  to  what  the  vein  or 
veins  on  Mine  Hill  were  commonly  called,  both  before  and 
jifter  the  year  1848  ;  and  more  particularly,  in  permitting 
William  C.  Sqnier  (page  367)  to  testify  what  upon  his  qq 
early  visits  to  Mine  Hill  the  whole  vein  of  ore  was  called  l)v 
the  people  of  the  neighborhood  ;  the  witness,  Aitken  (pagcg 
267  to  269).  was  permitted  to  be  asked  upon  his  cross-ex- 
amination what  he  called  the  two  \-eins,  and  whether  the 
said  veins  were  not  spoken  of  as  "the  franklinite  vein" 
and  the  "zinc  vein;"  defendant's  witness,  Scorield  (page 
682),  was  permitted  to  testify  what  he  heard  that  vein  waS 
commonly  called  in  1850  ;  the  defendant's  witness,  Kim- 
ble, was  permitted  to  be  asked  what  this  vein  on  Mine  Hill 
was  commonly  called  in  1848,  and  (page  869)  what  the  vein    4.0 
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was  called  at  the  J*ack\vheat  opening;  tlie  defendant's 
witness,  John  George  (page  1087),  was  permitted  to  be 
asked  what  the  exposed  out-crop  of  the  vein  on  Mine  Hill 
was  conirnoidy  called  in  1853  and  (page  1091)  what  the  ore 
was  commonly  called  which  was  mined  and  shipped  to 
Woodport  in  1861:,  the  defendant's  witness,  James  L.  Cur- 
tis (page  909),  was  permitted  to  be  asked  what  tbe  vein  of 
ore  on  Mine  Hill  that  out-cropped,  wascommonlv  called. 

1(>.  There  is  also  error  in  this,  that  the  said  trustee  per- 
mitted defendant's  witness,  James  L.  Curtis,  to  testify 
what  the  ore  upon  Sterling  Hill  Avas  commonly  called 
(page  907). 

17.  There  is  also  error  in  this,  that  the  said  Justice  ])er. 
mitted  some  of  plaintiff's  witnesses  on  their  cross-examina- 
tion to  be  asked  whether  certain  text  books  upon  which 
they  had  not  relied  as  authorities  for  theii-  opinions  given 
concerning  the  availability  of  this  ore  for  the  manufacture  of 

on  zinc  in  1818,  did  n(jt  make  certain  statements  alleged  to  be 
contrary  to  the  opinions  of  tlie  witness;  and  more  partic- 
ularly (page  410)  plaintiff's  witness,  Robeit  A.  Cook,  was 
permitted  to  be  asked  whether  Percy's  Metallurgy  does 
not  detail  an  experiment  by  which  he  says  that  he  showed 
contrary  to  the  generally  received  opinion,  silicate  of  zinc 
could  he  reduced  by  carbon  alone  at  a  very  high  temper- 
ature •  and  whether  Dr.  Jenkinson's  report  does  not  state 
that  (page  449)  the  red  oxide  of  zinc  is  then  mixed  with 
fine  o-round  anthracite   in  proper   proportions   for   the   I'e- 

QA  duction  of  the  ore,  and  is  then  ready  for  introduction  into 
the  retorts;  ])laintiff's  witness,  Prof.  Chas.  P.  Williams, 
was  permitted  to  be  asked  (page  565)  whether  he  had  read 
the  statement  in  Whitney's  Metallic  Wealth  of  the  United 
States,  as  follows  : 

"  Willeinite.  Silicate  of  zinc  with  three  atoms  of  oxide 
of  zinc  to  one  of  silicate,  or  silicate  27.53  and  oxide  of  zinc 
72.47.  This  substance  is  of  no  importance  as  an  ore.  It 
occurs  at  the  New  Jersey  zinc  mines." 

40        18.  There  is  also  error  in  this,  that  the  said  Court  (pages 
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603  and  GOi)  permitted  to  be  otfered  and  read  in  evidence 
by  the  defendant  in  proof  of  and  as  part  and  parcel  of  its 
title,  a  lease  from  James  L.  Curtis,  sole  survivino-  trustee 
of  the  Franklinite  Mining  Company  to  Charles  W,  Trotter 
dated  March  6,  1877,  upon  tlie  ground  that  the  deeds 
already  in  evidence  showed  the  title  in  James  L.  Curtis 
and  Daniel  II.  Curtis,  trustees  for  the  Fraiddinite  Mining 
Company,  and  that  in  the  absence  of  proof  of  the  existence 
of  the  Franklinite  Mining  Company,  for  whom  the  orantees 
named  were  trustees,  a  surviving  tenant  in  common  cannot  10 
make  any  conveyance  of  a  speciiic  portion  of  the  common 
property. 

19.  There  is  also  error  in  this,  that  the  said  Justice 
against  the  phiintiff's  objection,  allowed  defendant's  wit- 
ness, Blake,  to  answer  the  question  whether,  when  he  vis- 
ited Mine  Hill  in  the  year  1851,  he  did  form  an  opinion 
as  to  how  extensive  this  bed  of  i-ed  zinc  oi'e  was  (pao-e 
631). 

20 

20.  There  is  also  error  in  this,  that  the  said  .Justice  per- 
mitted, against  like  objection,  the  said  witness  (pages  636- 
637)  to  testify  whether,  upon  the  same  visit  he  formed  an 
opinion  as  to  the  existence  of  a  bed  of  red  zinc  ore  u))on 
Mine  Hill,  separate  from  a  bed  of  fraid^linite  ;  and  like- 
wise what  his  opinion  was  at  that  time  as  to  the  extent  of 
such  ii  separate  bed  ;  his  reasons  therefoi-  (page  638)  ;  his 
observation  u]:»ou  the  same  point  at  Sterling  Hill,  (page 
640);  and  his  description  of  the  geological  formation  of 
both  hills  (page  6-12);  and  his  answer  (page  638),  which  30 
was  permitted  to  stand,  giving  as   a  reason  for  his  oi)inion 

as  to  the  existence  on  Mine  Hill  of  a  sei)arate  bed,  that  the 
developments  at  Sterling  Hill  showed  the  existence  of 
such  separate  beds  there. 

21.  There  is  also  error  in  this,  that  the  said  Justice 
(page  0-19J  i)erniitred  the  said  witness,  Blake,  to  identify 
and  have  marked  in  evidence,  specimens  of  red  zinc  ore, 
without    proof  that  tliey  were    procured  from   the   locality 

in  question.  4q 
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22.  Tliere  is  also  error  in  tliis,  that  tlie  said  Justice 
permitted  the  said  witness,  Bhd^e,  to  testify  (pa<2e  GQl) 
whether  white  oxide  had  been  attempted  to  be  made  di- 
rectly from  the  ore  commercially,  before  1850. 

23.  There  is  also  error  in  this,  that  the  said  Justice, 
against  the  plaintiff's  objection,  allowed  defendant's  wit- 
nesses to  state  whether  willemite  and  troostite  were  deemed 
worth   mining  for  zinc,  and  were  in    fact   mined   for   that 

10  pi^i'pose  at  different  times  from  1848  to  1858;  and  more 
particnlarly  (page  T02)  in  allowing  the  defendant's  wit- 
ness, Brush,  to  testify  upon  that  point  as  to  1850  ;  and 
same  witness  as  to  the  same  point  in  the  year  1858  (page 
705)  ;  the  defendant's  witness,  Curtis,  as  to  the  same  point 
in  the  year  1848  (pages  969,  972). 

24.  There  is  also  error  in  tliis,  tiiat  the  said  Justice, 
ai>;ainst  the  objection  of  the  plaintiff,  permitted  the  defend- 
ant's witness.  Brush,  examined   as  an  expert,  to  show  that 

20  metallic  zinc  was  iirst  commercially  made  from  t!ie  silicate 
in  1858  and  1859  (page  708);  and  also,  in  allowing  a  por- 
tion of  an  answer  of  the  same  witness  (page  709)  to  the 
effect  that  "  as  a  student  and  professor  of  metallurgy,  I  had 
known  that  it  was  stated  by  Karsten  and  other  authorities 
that  silicate  of  zinc  could  not  be  completely  reduced  at  the 
temperature  attainable  in  the  ordinary  metliods  used  in  the 
production  of  metallic  zinc"  to  stand  ;  and  also,  in  ])ermit. 
ting  the  answer  to  the  sixth  interrogatory  (page  714)  to 
stand,  viz;     "'In   1850,  it  was  not  thought  possible  to  ex- 

3^  tract  metallic  zinc  profitably  from  the  anhydrous  silicates 
by  the  methods  often  employed  in  the  ai-ts  for  the  pro- 
duction of  zinc." 

25.  There  is  also  error  in  this,  that  the  said  Justice  per. 
mitted  the  said  defendant's  witness,  Blake,  upon  his  re- 
direct examination,  to  refer  to  certain  analysis  of  Prof. 
Dana  of  the  composition  of  troostite  and  willemite  (page 
812),  published  in  a  treatise  written  by  Prof.  Dana,  to 
which  the  witness'  attention  had  not  been    called  either  on 

40  his  direct  or  cross-examination. 
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26.  There  is  error  also  in  this,  that  the  said  Justice  per- 
mitted tlie  witness.  Dana,  to  state  (page  844)  for  what 
zinc  minerals  these  ore  deposits  were  mined  in  18G1 ;  and 
further  (page  845),  to  state  in  reply  to  the  question  :  "  Do 
you  know  whether  the  silicate  of  zinc  or  willeniite,  occur- 
ring in  these  deposits,  was  at  tliat  time  worked  or  vahied 
for  the  production  of  zinc  therefrom  ;  if  so,  please  state  the 
facts?"  The  following  answer  :  "  I  supposed  at  that  time 
it  was  not  worked  or  valued." 

27.  Thei-e  is  also  error  in  this,  that  the  said  Justice  per- 
mitted witnesses  to  show  tiie  geological  formation  at  Ster- 
ling Hill,  the  alleged   existence  there  of  two  veins,  and  the 
development  and  use  n)ade  of  the  ore  deposit?  upon   that 
hill,  and    more   particularly   in    allowing   defendant's   wit- 
ness, Kimble  (page  863),  to  answer  the  question  :    "Before 
1848,  what   was   the  condition   of  things  at  Sterling  Hill ; 
just    descrihe    what    you   know  of  them?"     The  witnessi 
Blake,  to  state  (page  639)  "the   existence  on  Sterling  Hill 
of  the  same  ores  occurring  in  the  same  formation  of  crys- 
talline limestone,  under  the  same  geological  conditions,  in 
two    separate    beds;"   the    defendant's    witness,  Curtis,  to 
state   (page   944)   "  that   there   were   two  distinct  veins  so 
recognized    at    Sterling    Hill;"    the    witness,    Geoi-ge,    to 
testify  (page  1085)  "  that  there  were  two   veins  on  Sterling 
Hill    when    he   worked   theie  in   1853,  and  (page  1090)   to 
cjnipare  the  appearance  of  the  so-called  red  oxide  found  on 
Mine   Hill   with   tiiat  at   Sterling  Hill,  and  (page  lo94)    to 
state   whether  the   [)ercentage  of  red  oxide  in  the  oi-e  that 
he  shipped  in  the  years   1853   and    1854,  was  applicable  to 
both    Mim^    Hill    and    Sterling    Hill;"    and    the    witness, 
Thorpe,  (page  831)  was  allowed   to   say   what  kind  of  ore 
was  carted  away  from   Sterling    Hill  in  1844;  and  the  wit- 
ness, Kimble  (page  864),  was  allowed  to  offer  in  evidence  a 
specimen  of  the  red  oxide  of  zinc  taken  from  a  })oint  south 
of  the   Alger  tunnel   on   Sterling  Hill  ;    and    the   witness 
Curtis   fpage  907),  was  allowed   to  show   what  the   vein  at 
Sterling  Hill  was  commoidy  called. 

25.  There  is  also  error  in  this,  that  the  said   Justice  i)er 
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mitted  the  defendant's  witness,  George  (page  1109),  to 
state  how  Major  Farrington,  in  a  conversation  had  witli  tlie 
witness  in  1853,  designated  tliese  ores. 

29.  There  is  also  error  in  this,  that  tlie  said  Justice  per- 
mittted  the  defendant's  witness,  Curtis,  to  testify  in  answer 
to  tiie  question  (page  909) :  "Where  did  von  first  make 
your  experiments"  on  the  working  of  tlie  zinc  ore  from 
Sterling   Hill,  to  state:     "Well,  the    first    experiments — 

10  there  were  some  of  them  made  in  New  York  City.  We 
commenced  hy  calling  Di-.  Jackson  and  a  nuinher  of 
cientists  together,  to  show  how  we  could  work  this  ore; 
;.s  1  understood  at  tliat  time  from  inquiries  here,  no  one 
1  ad  ever  succeeded  in  separating  the  ore  to  make  it  mer- 
(hantabie.     And  he  ran  a  line  of  experiments." 

30.  There  is  also  err(»r  in  this,  tliat  the  said  Coui-t  (pages 
969-970)  permitted  defendant's  witness,  Curtis,  to  show 
that  the  silicate  of  zinc  was  not  considered  an  ore  of  zinc 

20  ill  184:8,  metallurgicallj,  and  to  give  his  reasons  therefor, 
and  that  it  was  not  considered  fit  to  he  mined  fur  zinc  in 
1848,  when  his  testimony  disclosed  no  fitness  on  his  part  as 
an  expert  or  otherwise,  justifying  sueii  evidence. 

31.  There  is  also  error  in  this,  that  the  said  Justice, 
f  rainst  the  objection  of  the  plaintiff  i)ermitted  the  de- 
fendant to  offer  and  read  in  evidence  the  reports  (page 
1009  to  1019)  of  the  New  Jersey  Zinc  Company,  issued  in 
the  years  1852  and  1853. 

30 

32.  There  is  also  error  in  this,  that  the  said  Justice  per- 

Kiitted  the  defendant's  witness,  Bell,  to  show  (page  1042) 
that  the  silicate  of  zinc  was  not  worked  when  he  became 
connected  with  the  company  in  1804;  and  (^page  1042) 
vv'iiat  the  company  did  in  order  to  make  the  silicates  work- 
able; and  also,  what  they  did  in  order  to  manufactui-e 
metallic  zinc. 

33.  There    is    alsa    error   in    this,  that  the  said  Justice 
40  a'l-ainst  the  objection  of  the  plaintiff,  admitted  in  evidence 


1S4P. 

and  allowed  to  be  read  the  letters  of  the  witness  Bell,  a 
former  president  of  the  company,  and  more  particularly 
the  letters  dated  May  13,  lS6i;  Febrnary  5,  1864;  May 
31,1865;  November  3,  1865;  Febrnary  9,  1866;  March 
9.  1866;  March  12,  1866,  tin's  assignment  applying  to  the 
admission  of  each,  any  and  all  of  said  letters. 

34.   There    is    also    error   in   this,   that   the  said   Justice, 
against  the  plaintiff's  objection,  admitted   in   evidence  and 
allowed  to  l)e  read  letters  written  by  C.  E.  Detmold  during   '  " 
liis  presidency,  from   January  26,   1853,    to  April  9,   1856,  - 

(see  pages  IILO  to  1113),  and  more  particularly  the  letters*^  „  ^  ^^  .,  ^  as .+_ 
dated  March  30,  1853  ;  February  25,  1854  ;  April  20,  1853,  ^'  .1  t^  v  S^^'^  ° 
this  assignment  ajiplying  to  the  admission  of  each,  any  and'      '^  -^'Z^  '^  •'■       ^ 


all  of  said  letters.  i  S  .    ^,  ;^  c 
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35.   There    is  also  error  in   this,  that  the    said    Justice,        (u  5i  s  ^    ^  "^  oT  ^ 


'O  -2    c3    li    ;"■  ^- 


against  the  i)laintitf's  objection,  permitted  the    defendants 

to  offer  and    read   in   evidence   letters  written   bv    William        5Hii  7,  "5'^'*!  ^  ^ 

Redmond   (pages   1126   to  1131),  and  more  particularly  a       *^^  S  ."S '^ '^  o  "^  .2 


letter  dated  December  26, 1856  ;  February  28,  1857  ;  March    '  '^  |^  ^  S.^  S  ~  -» 
9,  1857;  March  1,  1857;  January  28,    1858;    January  3(», 
1858  ;   February  24,  1858  ;  December  24,  1859  ;  March  26, 
1860;   April    2,    1860;   May  9,    1860;    February  11,   1861; 


r-i       ^       Oj       %,     —     f!~,  ■~' 

■"    O   ^    o  =0  ^  ^^  ci 


April  29,  1861,  this  assignment  applying  to  the  admission        ^  "o  =  ?3  =■'^^2 
of  each,  anv  ami  all  of   said  letters.  '      2  ^--o -a  t-^t-i  --^  be 

>c    -^    oi  ,-1  .QO  CO    03  JT- 


36.   There  is  also  eri'oi-  in    this,  that    the    said   Justice, 


a^  -5  -=   o  S  '",  n   ^ 


-T,    ci 


against  the  plaintiff's  ol^jection,  permitted   the  defendant's       -^  ^T  S --' co  "^^  c£ -^  -/ 

.  ,  .  H  2  i-  CO  j:i  -  •— '  =  -i 

witness,  George,  to  show  what  the   ore  shipped   by   him   in  .  ~ -r;  ^  >,^  -^2  -£ 

lbo4  was  called.  ^^^oSajcsc^-^ 

'     o  .:=  ^  1^  =  jj  22  ^c^ 
=^  e^  ^^  5  0^  "^  •»  •- 

37.  There  is  also  eri-or  in  this,  that  the  said  Justice,  . 
against  the  plaintiff's  objection  (page  1122),  permitted  the » 
wiriijss,  Gaorgj,  to  show  that  by  direction  of  Mr.  Detmold 
he  had  instructed  Scofield,  who  was  mining  there  with  the 
consent  of  the  New  Jersey  Zinc  Company,  that  if  in  mining 
he,  ScoHeld,  found  any  i-ed  zinc  ore,  he  was  not  to  use  that 
(page  1124).  "  ^^ 


184-1: 

38.  There  is  also  error  in  tliis,  tlint  tlie  said  Justice, 
!i<>^airist  the  phiiutiflp's  objection,  allowed  evidence  to  show 
that  the  New  Jersey  Zinc  Company  did  not  ship  the  frank- 
linite  or  silicate  of  zinc,  but  allowed  the  same  to  remain  in 
heaps,  and  more  paiticularly  (page  1124)  allowed  the  wit- 
ness, George,  to  show  that  he  was  instructed  not  to  ship  the 
franklinite  oi' silicate,  and  further  to  show  (pages  1143  to 
1145)  that  llenry  Aitkin,  in  a  conversation  in  his  presence, 
told  Prof.  Dana,  who  w-as  visiting  the  locality  in  1801,  that 

1/^  the  zinc  company  did  not  woi'k  those  ores. 

39.  Tiiere  is  also  error  in  this,  that  the  said  Justice, 
against  the  plaintiff's'objection,  allowed  the  witness,  George^ 
(l)age  1150)  to  give  a  comparison  of  the  quantity  of  zinc 
mineral  in  propoi'tion  to  the  mass  in  the  silicate  of  zinc  in 
the  Buckwdieat  opening,  and  the  red  oxide  of  zinc  of  the 
Southwest  opening. 

40.  There  is  also  eri'or  in    this,  that    the    said    Justice, 
90   ^'.^'''■''ist  the  plaintiff's  ()l)jecti()n,  pei'mitted  to  be  offered  and 

read  in  evidence  the  agreement  made  between  the  plaintiff 

and  Charles  W.  Trotter,  dated    May  22,  1884  (page  44^./ JL^ 

41.  Thers  is  also  error  in   this,    that    the    said    Justice, 
against  the  plaintiff's  objection,  admitted  in  evidence  the 
records  of  certain  suits  between  the  New  Jersey  Ziiic  Com 
pany  and  Trotter  and  other   parties,  and   more  particularly 
(page  1235)  in  allowing  the  recoi'd  of  the  so-called   trespass  y. 
suit,  commenced    in  tlie  year  18774rr  the  Ncnv  Jersey  Zinc-^'^^' 

QQ  Company   againat  Charles  W.  Trotter ;  the   suit  in  equity       v 
tiled  by  said  Trotter  in  the  United  States  Court  against  said 
Zinc  Company  ;  and  the  suit  in  Chancery  of    New  Jeisey, 
by  the  New  Jersey  Zinc  and   Iron   Company  against  Trot- 
ter, bill  tiled  November  8,  1882  ;  and  also  to  the  reading  of  « 
certain  portions  thereof,  particularly  the  portion  printed  at  ^ 
the  bottom  of  page    1263;  likewise,  that  printed  on  pages                 .j 
126C),  1267,  126S  and  1269;  and  als(^  that  printed  on  page  ■ 
1509.  ^ 


42.  Tiiere  is  also  error  in  this,    that    the    said   Justice, 
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against  tlie  plaintiff's  objection,  permitted  to  be  offered  and 
read  in  evidence  (page  1394)  a  certain  contract,  dated  June 
2,  1881,  between  August  Eeckscher  and  Charles  W.  Trot- 
ter, and  an  assignment  thereof  by  said  Heckscher  to  the 
Lehigh  Zinc  and  Iron  Company  nimited). 

43.  Thei-e  is  also  eri-ur  in  this,  that  the  said  Justice, 
against  the  plaintiff's  objection,  permitted  the  defendant's 
witness,  August  Heckscher,  to  testify  (page  1397)  whether 
from  the  time  that  he  took  possession  of  t])e  locus  'in  quo,  lo 
in  1885,  until  1889,  there  was  any  objection  or  not  to  liis 
mining  on  the  j>i-opertv. 

44.  There  is  also  error  in  this,  that  the  said  Justice, 
agiinst  the  plaintiff's  objection,  permitted  the  defendant's 
witness,  Edwin  Squier,  to  testify  that  Dr.  Gideon  E.  Moore, 
then  in  the  employ  of  the  Passaic  Zinc  Company,  in  1855 
or  1856,  took  out  a  patent  for  the  manufacture  of  spelter- 

45.  There  is  also  error  in  this,  for  that  the  said  Justice, 
against  the  plaintiff's  objection,  allowed  the  defendant's 
witness,  Eggleston,  to  state  (page  1304)  that  "  he  was  en- 
gaged to  go  to  Europe  by  Mr.  B.  G.  Clark,  and  reported  to 
him  as  an  individual  and  as  president  of  the  New  Jersey 
Zinc  and  Iron  Company.  He  was  engaged  on  the  investi- 
gation for  three  months  in  Europe,  and  for  a  year  in  this 
country." 

40.  Tliere  is  also  error  in  this,  for  that  the  said  Justice 
against  the  plaintift"s  objection  permitted  the  defendant 
to   prove  a    paper   purporting  to  be   an  agreement  made  30 

between  Moses  Taylor  and  the  New  Jersey  Zinc  Company, 
dated  August  10,  1880,  by  proof  of  the  minutes  of  the 
New  Jersey  Zinc  &  Iron  Company,  containing  a  resolu- 
tion wliicli  includes  a  copy  of  said  paper;  the  same,  if 
iiroved.  being  irrelevant  and  immaterial. 

47.  Tliere  is  also  error  in   this,  for  that  the  said  Justice, 

against  the  plaintiff's  objection,  permitted  the  defendant's 

witness,  Cantield,  to  answer   tiie  following  question:  "In 

the  literature  that    you   have  mentioned    before  1848    how    ,n 

'  40 
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fully  is  this  i-c«;ioii,  am]  especially  ]\[iiio    Hill,  its  minerals 
and  ore  veins  described  ?"     (Pa<re  1330.) 

4S.  There  is  also  error  in  this  that  the  said  .Justice, 
against  the  plaintiff's  ol)jection,  permitted  the  defendant's 
witness,  Wetherill,  to  answer  the  question;  "Victor  Mon- 
heim,  you  were  asked  about  hini;  do  you  know  what  he 
was  and  what  his  profession  was?"     (P;ige  1384.) 

I A  49.  Tiiere  is  also  error  in  this,  that  the  said  Justice 
against  the  plaintiff's  objection,  permitted  the  defendant's 
witness,  Hecksclier,  to  show  (page  1403)  that  at  the  time  of 
tlie  making  of  the  contract  between  Charles  AV^.  Trotter 
and  the  Passaic  Zinc  Company  (printed  page  340),  testi- 
fied to  l)y  the  plaintiff"'s  witness,  Squier,  there  was  no  suit 
pending  against  the  said  Trotter  by  the  witness. 

50.  There  is  also  error  in  this,  that  the  said  Court,  against 
the  plaintiff's  objection,  permitted  the  defendant's  witness, 

20  August  [leckscher,  the  president  of  the  defendant,  to  tes- 
tify as  an  expert  as  to  the  availability  of  these  ores  for  the 
laanufacture  of  zinc  in  the  year  IStS,  and  upon  kindred 
topics,  upon  the  ground  that  the  said  witness  was  not  com- 
petent to  testify  as  an  expert  (page  1420). 

51.  There  is  also  error  in  this,  that  the  said  Justice, 
ao-ainst  the  plaintiff's  objection,  [)ermitted  the  said  witness, 
lieckscher,  to  state,  in  English,  what  had  been  told  him  by 
plaintiff's    witness,  Orgler,    in    German,  in   a  conversation 

3Q  had  between  them  in  Germany  in  the  summer  of  1894  ; 
and  also  further  to  state  specifically  that  the  said  C)rgler 
(page  1431)  had  told  him,  lieckscher,  that  he  Ogler,  had 
never  reduced  willemite  separately  as  an  ore  in  his  furnace 
practice,  except  in  the  case  of  the  so-called  Herenberg 
willemite. 

52.  There  is  also  erroi-  in  this,  that  the  said  Court,  against 
the  defendant's  objection,  j>ermitted  to  be  offered  in  evi- 
dence a  copy  of  the   Shiner   map  attached    to   the  original 

40  bill   of  complaint    of  the   plaintiff'  company,   filed    in    the 


Court  of  Cliaiicerj  in  1882,  and  known  as  the  rofoi'ination 
bill  (page  14:40). 

St.  Tiiere  is  also  error  in  this,  for  that  the  said  Justice 
charged  and  instructed  the  jury  as  follows  : 

"The  construction  of  the  Court  of  Errors,  which  I 
adopt  and  charge  you  to  accept  and  apply,  may  he  best 
made  known  to  you  by  stating  it  in  l)oth  negative  and  posi- 
tive terms.  Tliis  grant  did  not  pass  to  the  Sussex  Com- 
piny  scattered  or  fragnienrary  pieces  or  lumps,  although  ^^ 
they  were  of  a  substance  containing  zinc.  It  did  pass 
veins,  masses,  or  strata  of  ores  containing  zinc.  It  did  not 
pass  all  such  veins,  masses  or  strata,  but  only  those  which  on 
the  10th  of  March,  18i8,  taking  into  consideration  what 
was  then  known  as  to  the  ore  and  the  possibility  of  ex- 
tracting zinc  from  it,  and  further  taking  into  consideration 
the  quantity  of  the  ore  in  the  vpin  and  its  richness  in  zinc? 
were  tlien  reasonably  worth  mining  for  zinc,  or  would  have 
been  deemed  reasonably  to  be  worth  mining  for  zinc.  And 
as  to  wluit  was  in  fact  then  wortli  mining  for  zinc  it  is  ob- 
vious  that  any  reasonal)le  man  would  have  deemed  it  fit  to 
thus  be  mined.  The  two  expressions  are  practically  the 
same  if  it  be  established  that  the  vein  was  then  worth 
mining  foi'  zinc.    (Page  1524). 

55.  There  is  also  error  in  this,  for  that  the  said  Justice 
charged  and  instructed  the  jury  as  follows  : 

"  Let  me  recapitulate  this  construction,  wliich  you  must 
remember  and  apply  in  determining  whether  or  not  the 
plaintiff  has  made  out  its  claim  to  title  by  deed.  Thegi'ant 
is  of  all  zinc  ores,  that  is,  of  all  veins,  masses  or  strata  of 
zinc  ores  which  in  1848  would  have  been  worth  mining  for 
zinc,  it  Would  have  l)een  reasonably  deemed  worth  mining 
for  zinc  ;  the  exception  is,  of  franklinite  ores,  that  is  veins, 
masses,  or  strata  of  franklinite  ores,  which  in  1848  would 
have  been  worth  mining  for  zinc;  the  exception  is,  of 
fi'anklinite  ores  tiiat  is  veins,  masses  ov  strata  of  fraid<linite 
ores,  wliich  in  1848  could  be  mined  and  I'emoved  without 
disturbing  any  vein,  m  iss  or  stratum  of  zinc  which  at  that 
time  xvas  worth  mining  for  zinc  or  could  have  been  I'easori- 
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ably  deemed  worth  niiiiitii>;  for  zinc. 

"  Tf,  in  1848,  any  vein,  mass  or  stratum  of  zinc  ore  then 
worth  mining;  for  zinc  existed  upon  this  tract,  it  passed  by 
the  crant,  even  thon<»:h  it  contained  fraid^liiiite  ore  in  me 
chanical  combination  witli  it.  If,  in  184S,  any  vein,  mass 
or  stratum  of  fraidclinite  ore  existed  upon  this  tract  me- 
ciianicallv  admixed  with  zinc  ore,  which  at  that  time  was 
TJOt  woi'th  minin*^  for  zinc,  such  vein,  mass  oi"  stratum  did 
not  pass  by  the  grant,  but  was  excepted."    (Pages  1525-1526.) 

56.  Ther&  is  also  error  in   tliis,   for  that  the  said  Justice 
charged  and   instructed  the  jnry,  as  follows  : 

'•  But  as  to  a  vein,  the  out-crop  of  which  was  perceptible 
to  the  eye,  the  question  is,  wiiether  in  the  then  state  of  the 
arts  and  sciences,  that  is,  wliat  was  then  known  of  the  ore 
and  its  capacity  to  be  worked  and  reduced,  it  was  worth 
minin(»-  for  zinc,  whether  the  parties  knew  it  was  so  or  not 
cannot  effect  the  operation  of  the  terms  of  the  deed.  If, 
in  fact,  the  vein  was  of  zinc  ore,  which  in  1848  was  for  its 
20  richness  and  quantity  worth  mining  for  zinc,  or  reason, 
ablv  deemed  worth  raining  for  zinc,  then  it  passed  by  this 
deed."     (Page  1526.) 

57.  There    is   also  error  in  this,  for   that  the  said  Justice 
charged  and  instructed  the  jury,  as  follows  : 

"  It  is  true  that  there  occurred  at  intervals  lenses  and 
small  pieces  of  fraidvlinite,  some  of  which  has  been  called 
here  tiie  laminated  and  some  has  been  called  massive,  hut 
the  evidence  plainly  shows  that  such  occurrences  were  not 
30  frequent,  such  franklinite  was  in  small  quantities  and  could 
not  be  mined  without  disturbing  the  silicate  of  zinc,  or  the 
mixed  ore  that  was  spoken  of  by  Mr.  Heckscher."  i^Page 
1529.) 

58.  There   is  also  error    in    this,    that  the   said     Justice 
charo-ed  the  iurv  as  follows  ; 

"  For  if  the  silicate  of  zinc    which    was  in   the  vein,   al- 

thougli  so  much  less  in  quantity,  was  in  1848  an  ore  of  zinc 

capable  in  the  then  state    of  the  arts  and  sciences  of  l)eing 

40  nsed  for  the  pi'odnction  of  the  metal  zinc,  and   that  silicate 
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ocsurred  In  the  vein  in  sufficient  quantity  and  richness  to 
h^  worth  mining-,  or  to  be  then  deemed  reasonably  worth 
mining,  then  you  will  observe  that,  by  the  construction  I 
have  iriven  to  the  deed,  it  was  a  vein  of  zinc  ore  that 
passed  by  tiie  deed,  and  tlie  f  ranklinite  was  not  within  the 
e^iception  as  construed,  because  it  could  not  be  mined  with- 
out disturbino^  the  vein  of  zinc  ore. 

"  This  question  is  thus  presented  for  solution  :  Was  this 
silicate  of  zinc,  whether  it  is  properly  called  willemite  or 
troostite,  in  1848  an  ore  of  zinc,  known  in  the  arts  and  ^q 
S3iences of  that  day  as  a  substance  from  which  zinc  could 
be  extracted,  and  did  it  occur  in  tliis  vein  in  quantities  and 
of  richness  to  make  the  vein  worth  mining  for?  Mark, 
the  question  is  not  whether  it  is  a  silicate  of  zinc  that  can 
Tiow  be  so  mined,  or  is  now  worth  mining,  but  whether  it 
was  so  in  1848."     (Page  1529.) 

59.  Thji'e    is    also    eri-or    in  this,   that   the  said  Justice 
chai-ged  and  instructed  the  jury  as  follows  ; 

'■  Now,  if  this  evidence  be  believed,  it  may  be  considered  20 
by  you  in  reference  to  the  question  whether  ores  might  not 
then  have  been  separated,  and  were  in  1848,  eight  years 
after,  if  the  retorts  used  stood  the  distilling  process  of  the 
the  red  zinc  ore  which  had  manganese  in  it,  whether  this 
ore  may  not  have  been  deemed  reasonably  worth  mining 
for  zinc."     (Page  1536.) 

6  K  There    is    also   error  in    this,    that   the  said   Justice 
ch  irged  and  instructed  the  jury  as  follows; 

•'  The  defendant  claims  it  was  the  discovery  of  the  30 
Wetlierill  furnace  with  its  iron  grate,  a  specimen  of  which 
has  l)een  shown  to  you  here,  that  made  it  possible  for 
Squier  to  succeed  with  this  ore,  aiul  if  either  of  these  facts 
are,  in  your  judgment,  established  as  ti-ue,  it  would  ma- 
terially lessen  the  weight  of  Squier's  testimony  on  this 
]>oint." 

<U.   Tiierj   is    also    error   in    this,   that   the   said    Justice 
cliarged  and  instructed  the  jury  as  follows  : 

'•  Now,  gentlemen,  you  mu>t,   upon  this  evidence,  deter-    49 
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mine  whetlier  tiio  kind  of  silicate  of  zinc  in  iliis  vein  \v;is 
in  1S4S  an  ore  of  zinc  occurrino;  in  this  vein  in  quantity 
and  i-icliness  sntHcient  to  make  it  worth  mining  for  zinc,  or 
to  make  it  reasonably  deemed  worth  mining-  for  zinc;.  As 
to  (quantity,  the  evidence  seems  to  fix  it  about  27  per  cent, 
of  the  mass;  as  to  richness,  there  can  be  no  doubt  of  its 
containing  zinc  in  such  quantity  as  to  be  now  protitable. 
But,  I  repeat,  the  question  is  not  as  to  the  present,  but  to 
the  year  IS-tS.     It  was  not  necessary,  as  I  have  before  said, 

|,)  that  the  parties  to  the  deed  under  considerati(.)n  should 
know  that  this  ore  was,  iii  IS-tS  wortli  mining  for  zinc; 
nor  was  it  necessary  that  there  should  have  been  pi'evious 
working  of  the  ore  to  practically  demonstrate  success  ;  but 
th(;i'e  must  have  been  a  state  of  knowledge  n])on  which  be- 
ino-  acquired,  a  reasonable  man  would  have  been  justified 
in  uncovering,  mining,  raising  and  reducing  this  ore.  Jf 
scientitic  opinions  then  varied  and  some  denied  the  reduci- 
bility  of  thisore,  and  others  asserted  its  capabilit}^  for  re- 
duction, the  question  will  be,    whether   upon   such    variant 

'20  opinions  and  such  circumstances  as  might  be  ascertained  by 
any  person  desiring  to  learn  about  them,  a  reasonable  nuiii 
acquainted  with  these  circumstances  and  these  opinions, 
would  have  deemed  it  worth  mining  for  zinc.  If,  in  18-iS 
a  reasonable  man  would  have  so  judged,  then  this  vein 
would  pass  as  a  vein  of  zinc  ore  under  the  construction  of 
this  deed  adopted  by  the  Court  of  Errors."  (Pages  1537 
and  1538.) 

62.  There  is  also  error  in  this,  that  the  said  Justice 
30  charged   and  instructed  the  jury  as  follows  : 

'•  First,  it  is  in  evidence  that  shortly  after  1848  the  Zinc 
Company,  succeeding  the  grantee  in  Fowler's  deed,  pub- 
lished to  the  world  some  reports  of  its  officials  and  others 
whom  they  had  employed  as  experts,  and  in  the  report  of 
one  of  them,  it  is  stated  that  none  of  the  methods  employed 
in  Europe  had  been  found  |)racticable  in  working  the  New 
Jersey  mineral."      (F'lge  1538.) 

In  connection  with 

"  Now  tventlemen,  take  into  consideration  all  this  evi- 
4-0  deuce  and  determine  whether  or   not  this  ore   in   this  vein^ 
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was  in  ISiS,  worth  minini^  for  zinc,  or  would  have  been  rea- 
sonably deemed  worth  mining  for  zinc."    (Page  1539.) 

63.  There   is    also  error    in   this,  that    the    said    Justice 
charged  and  instructed  the  jury,  as  follows: 

'•  We  must,  in   determining  what  passed   by  this   deed, 
put  ourselves  in   tlie  position  of  the  parties  to  the  deed  in 
1848,  and  we  are  bound  to  take  into  consideration  various 
circumstances  that  then  existed,  if  they  are  proved.     This 
evidence,  as  I  understand  it,  is  recived  not  to  alter  or  vary    10 
the    terms  of    the  grant,  for    tliat   is  inipossil)le  to   do  by 
parole  e\idence,  but  rather  and  only  to  indicate,  if  it  does 
indicate,  the  thing  upon  wliich   the   deed  was  intended  to 
operate.     You  ai'e  entitled  to  take  into  consideration  what 
this  vein  was   called,  usually  called  in    1848,  and   there  can 
be  no  doubt  that  this  vein  was  in  and  before  that  time  and 
after    that    time,  called    a    franklinite   vein.     Howell   was 
there    in    1817;  he    says    it  was    then   commonly  called   a 
fraids-iinite  vein.     Kimble,  who  lived  in   tlie  neighborhood 
from  boyhood,  and  who  had  opportunities   for   knowledge   20 
on  this  subject,  also  says   it  was  commonly  called  a  frank- 
linite vein.    Cui'tis,  who  first  saw  it  in  1847,  says  the  same. 
McCarthy   and   Schotield,  who  worked    there   a  few  years 
latei',  gave  similar  evidence  as  to   its   common  appellation 
at  that  time,  which    would    be    evidence    with    respect    to 
what  it  was    previously  called.     On    the  other   hand,  you 
have  the   evidence  of    Squire,  who   visited   it   in    1S51,  for 
the  purpose  of   examining  it  with   a  view  to  investment  in 
the  stock  of  the  company,  and  he  declares  not  only  that  he 
observed   in    the  out-crop  of  the  vein  the  silicate   of   zinc   30 
which  it  contains,  but  that  he  was  informed  bj'Ourtis  (who 
says  that  he,  in  1817  and   in  1848,  found  that  it  was  com- 
monly called    a  franklinite  vein),  that  he  was  informed  by 
Curtis   that  itwasazinc  vein.     J)oth    Squier    and   Aitken 
seem    to  admit    that  it  was  called    in    the    neighborhood, 
franklinite;  and  it  may  l)e  observed  that  its  dark   apj)ear- 
ance  said  to  be  occasioned   by  the  weathei-ing,  the  oxidiza- 
tion from  the  mangenese  in    the  vein,  may  have   produced 
this  conimon  name.   It  may  fui'ther  be  observed    that  those 
whopronijunced  it  a  zinc  vein,  as  Squier  and  Aitken  have,     40 
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iiisoine  iiistiuicos  been  confronted  Uy  letters,  contracts  and 
affidavits,  in  wliicli  they  have  apparently  ciiaracterized  it 
as  a  franklinite  vein,  and,  on  the  other  hand,  some  of  those 
who  now  pronounce  it  a  franklinite  vein,  like  Mr.  Georo-e. 
have  been  confronted  by  atfidavits  in  which  they  had  called 
it  a  zinc  vein.  This  discrepancy  niay.  perhaps,  be  ac- 
counted for  bv  the  fact,  if  it  was  such,  that  tiie  oritrinal 
belief  in  the  existence  of  a  fraidclinite  vein  and  a  zinc  vein, 
side  by  side,  had  affected  their  opinions.  Blake,  one  of 
IQ  the  defendant's  witnesses,  who  pronounced  on  the  consti- 
tution of  the  vein,  when  he  saw  it  in  1851,  when  in  the 
employ  of  the  plaintiff's  predecessor  in  title,  was  also  con- 
fronted with  an  affidavit  made  in  1875,  wherein  he  ac- 
knowledges that  in  previous  affidavits  in  thesame  suit  he 
had  called  this  a  fj-anklinite  vein,  but  that  on  subsequent 
examination  he  had  modified  his  opinion  and  declared  in 
the  affidavit  that  it  was  a  mixture  of  franklinite  and  zinc 
minerals."    (Pages  1539  and  1540.) 
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61.  There    is    also   error  in    this,    that  the  said    Justice 


charged  and  instructed  the  jury  as  follows: 

"  Now,  we  may  also  take  into  consideration  any  proof 
to  the  effect  that  after  1848,  this  company,  the  plaintiff, 
the  New  Jersey  Company,  or  the  New  Jersey  Zinc  Com- 
pany, which  was  its  predecessor,  rejected  the  zinc  com- 
pounds mixed  with  the  fratdvlinite  in  this  vein  as  being 
worthless  as  zinc  ore.  I  saj'  you  may  take  into  considera- 
tion any  evidence  on  that  subject,  l)ut  observe,  gentlemen, 
the  evidence    must    show  rejection   as   worthless.     It  will 

30  not  be  sufficient  to  prove  that  the  Zinc  Company  and  its 
successive  presidents  constantly  sought  for  the  richest  zinc 
ore  (this  was  claimed  from  the  letters  that  Mr.  George 
o-ave  the  defendant  and  which  have  been  produced),  nor 
will  it  be  sufficient  to  prove  that  the  company'  or  its  pres- 
idents preferred  the  ore  called  red  oxide,  which  is  the 
richest,  nor  will  it  be  sufficient  to  prove  that  they  left  on 
tile  baidc  ore  which  was  not  as  rich  as  the}'  desired.  To  be 
effective  the  evidence  must  show  and  justify  you  in  in- 
ferring that   the  ore  was  rejected,  and  it  was   rejected    l)e- 

40  cause  it  was  worthless."      (Pages  1540  and  1541.) 
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G5.  There    is    also    error    in    this,    that   the  said  Justice 
charged  and  instructed  the  jury,  as  follows  : 

"  Now,  you  may  also  take  into  consideration  any  evidence 
tending  to  show  that  the  ore  of  this  vein  was  in  1848  an 
iron  ore  and  not  available  for  zinc  until  the  lime  process  of 
Mr.  Bell's  in  1866.  There  is  some  evidence  that  on  one  or 
two  occasions  before  some  iron  had  in  fact  been  made  from 
some  of  this  ore  ;  but,  it  will  not  be  for  you  to  say  whether 
there  is  evidence  establisliing  it  as  an  iron  ore  in  contradis- 
tinction to  a  zinc  ore,  or  which  may  reasonably  justifj^  the  iq 
inference  that  it  was  such  an  ore,  that  is,  an  iron  ore,  before 
1866."     (Page  1541.) 

6Q.  There  is  also  error  in  this,  tliat  the  said  Justice 
charged  and  instructed  the  jury,  as  follows: 

"  It  is  a  further  claim  of  the  defendant  that  the  plaintiff 
and  its  predecessor  in  title  has  acquiesced  in  the  occupa- 
tion of  this  mine  by  it  and  by  its  predecessoi-s  in  title. 
Such  acquiescence,  1  charge  you,  gentlemen,  cannot  tend 
to  divest  the  plaintiff  of  any  title  which  it  had  obtained  20 
by  this  deed.  iVcquiescence  cannot  change  title  to  land  ; 
nothing  short  of  an  adverse  possession  for  a  period  of 
twenty  years  can  do  that.  Proof  of  that  acquiescence  is 
only  valuable  as  tending  to  point  and  identify  what  the 
deed  referred  to,  aiid  as  an  admission  of  the  party  as  to 
what  the  deed  referred  to."     (Pages  1541  and  1542.) 

67.  There  is  also  error  in  this,  that  the  said  Justice 
charged  and  instructed  the  jury,  after  a  reference  to  and 
description  of  what  was  in  controversy  in  a  suit  between 
plaintiff  and  Charles  W,  Trotter,  as  follows: 

"  I  have  laid  this  evidence  before  you  at  some  length, 
and  it  will  be  for  you  to  say  whether  it  shows  such  acquies- 
ence  in  Trotter's  occupation  of  the  part  of  the  vein  in  dis- 
pute in  this  case,  which  was  not  iw  dispute  in  that  case,  as 
iastities  the  inference  tlnit  this  was  a  franklinite  vein,  and 
consequently  not  pointed  to  or  conveyed  by  the  deed  un- 
der consideration."     (Pages  1543  ami  1544.) 

68.  There  is  also  error  in  this,  that  the  said  Justice 
charged  antl  instructed  the  jury,  as  follows  :  4Q 
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"  Acqniesence  is  also  claimed  from  tlie  acts  of  the  New 
Jersey  Zinc  Cotrijjaiiy  in  publishing  the  reports  of  1852 
and  1853.  These  reports,  gentlemen,  adopt  a  report  made 
to  the  company  by  the  export.  Dr.  Jackson.  As  I  read 
them,  there  seems  to  be  a  claim  b(jth  of  a  franklinite  vein, 
and  a  zinc  vein  at  this  spot;  and  you  will  observe  that 
counsel  on  both  sides  have  appealed  to  these  reports,  on  one 
side  to  show  that  this  must  have  been  a  franklinite  vein 
because  it  is  the  oidy  vein  there,  and  they  said  they  had  a 
10  franklinite  vein,  and  the  other  side  to  show  that  this  must 
liave  been  a  zinc  vein  referred  to,  because  they  snid  that 
they  had  a  zinc  vein  2,500  feet  long.  Yon  must  determine, 
and  if  it  appears  tluit  was  made  under  the  mistake  that 
there  was  a  doul)le  vein  there  as  there  was  at  Sterling  liill, 
it  will  be  for  you  to  say  what  evidence  that  affords  of  ad- 
mission that  this  vein  was  conveyed  or  i-eserved  by  the 
deed  in  question."     (Page  1544.) 

69.  There  is  also  error  in  this,  that  the  said  Justice  in 
20  charo-ino-,  the  jury  on  the  subject  of  adverse  possession, 
limited  and  qualitied  the  plaintiff's  right  acquired  thereby 
by  the  qualification  that  it  should  l>e  under  a  claim  that  it 
was  a  vein  that  passed  by  the  deed  first  mentioned,  instruct- 
ed and  charged  the  jury  as  follows  : 

"  Now,  on  March  lOtli,  1848,  the  Sussex  Company  took 
at  least  app.irent  title  by  two  deeds,  one  covering  the 
whole  Mine  Hill  tract  and  conveying  within  it  certain 
veins  of  ore,  the  other  covering  a  part  of  the  tract  and 
conveying  only  franklinite.  Now,  if  the  Sussex  Company, 
30  opened,  mined  and  worked  openly,  adversely,  portions  of 
this  vein  under  the  clain)  that  it  was  a  vein  that  passed  by 
the  d«ed  first  mentioned,  and  its  work  was  adverse  to  all 
others,  open  and  notorious,  and  it  was  as  open  as  to  give 
notice  that  the  possession  was  taken  of  the  whole  vein,  it 
was  a  possession  of  the  whole  vein  so  far  as  it  was  a  con- 
tinuous vein;  aiul  if  that  possession  was  maintained  by  it 
and  by  its  successor  in  title,  uninterrupted  for  tv.'enty 
years,  then  the  Sussex  Company,  its  grantees  and  its  suc- 
cessors under  devolution  of  its  apparent  title  would  acquire 
40  title  to  the  vein."     (Page  1546.) 
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70.  There  is  also  error  in  this,  that  tlie  said  Justice,  in 
charging  the  jury,  cliarged  and  instructed  them  as  follows; 

"As  to  the  mining  at  the  Hambui'g  road,  I  have  to 
observe  that  at  that  point  the  Sussex  Company  and  its 
successors  held  two  apparent  titles;  one  did  not  extend  so 
as  to  cover  the  whole  vein,  if  it  was  a  franklinite  vein,  or 
any  part  of  it,  if  it  was  a  franklinite  vein  ;  the  work  done 
at  that  point  is  not  shown  to  have  been  done  under  the 
claim  of  one  deed  rather  than  another.  In  the  absence  of 
proof  that  it  was  done  under  the  deed  in  question,  which 
conveyed  the  zinc  ore,  the  evidence  of  work  done  there 
should  not  be  accepted  as  indicating  possession  of  the  whole 
vein.  Nor  would  the  working  at  the  Buckwheat  opening 
operate  t(^  indicate  a  possession  of  the  whole  vein,  unless 
it  appeared  at  that  tinje  that  that  opening  was  on  part  of 
this  vein,  and,  as  I  understand  the  evidence,  the  fact  that 
the  Buckwheat  opening  was  part  of  this  vein  was  dis- 
covered afterwards,  and  some  time  aftei'."'    (I*age  1547.) 

71.  There  is  also  error  in  rhis,  that  the  said  Justice 
charged  and  instructed  the  jury  as  follows: 

"At  a  subsequent  period  there  was  some  mining  done  by 
Kimble  foi-  the  Bristol  Franklinite  Company.  An  in- 
junction was  immediately  obtained,  and  the  mining  ceased 
and  was  not  resumed.  If  there  is  evidence  that  the  Bristol 
Company  was  mining  under  Curtis,  claiming  title,  and  I 
confess  I  can  recollect  none,  I  charge  you  that  it  would  in- 
terrupt the  running  of  adverse  possession,  although  pre- 
viously begun.  But  if  in  either  of  these  cases  there  is  not 
sufHcient  evidence  that  the  work  done  by  Gardner  or  in 
behalf  of  the  Bristol  Company,  or  under  Curtis,  claiming 
title,  but  that  they  were  mere  trespassers,  then  I  charge 
you  that  any  mining  done  by  them  did  not  interrupt  the 
running  of  adverse  possession  if  ir  had  been  begun.  That 
would  only  be  interrupted  when  the  possession  is  taken  in 
behalf  of  the  real  owner  from  the  one  claiming  to  be  the 
owner."    (Page  1549.) 

72.  There  is  also  error  in  this,  that  the  said  Justice  i-e- 
fused  to  charge  the  jury  as  j'equested  l)y  the  counsel  of  the 
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plaiiitift"  in  liis  First  request  to  cli;irg-e,  viz  : 
■  (a.)  "As  to  the  constrnction  of  tlie  deed  at  the  outset, 
being  the  form, as  stated  in  the  former  decree  of  the  Court 
of  Errors  and  Appeals.  That  under  the  deed  from  Fowler 
the  Sussex  Company,  and  the  plaintiff,  as  its  successor,  are 
entitled  to  all  the  zinc,  copper,  lead,  silver  and  gold  ores, 
and  also  to  all  other  metals,  or  ores  containinir  metals,  ex- 
cepting  the  metal  or  ore  called  f  rankliuite,  and  iron  ore 
when  these  are  found  separate  and   distinct  from  zinc,  in 

...  the  other  forms  or  compounds  tlian  fraid^linite  ;  and  that 
the  plaintiff  is  entitled  by  such  deed  to  any  ores,  metals  or 
minerals  upon  any  of  the  land  described  in  the  deed  in 
which  the  mineral  substance  called  franklinite  exists  in  the 
mass  in  a  mixed  state,  associated  with  any  other  forms  or 
compounds  of  zinc,  such  as  red  oxide  of  zinc,  silicate  of 
zinc,  or  other  substance  of  which  zinc  is  a  component  part ; 
and  that  if  the  vein  in  question  is  composed  of  any  such 
ore,  in  a  mixed  state,  the  plaintiff  is  entitled  to  sucli  vein. 
"  First.  (In  reference  to  the  construction   of  the  deed.) 

y,A  That  under  the  deed  in  question  from  Fowler  to  tlie  Sussex 
Zinc  and  Copper  Mining  and  Manufacturing  Company,  the 
plaintiff,  as  successor  in  title  to  the  Sussex  Company,  is  en- 
titled to  all  ores,  masses  or  strata  of  ores  composed  of  a 
uiixed  mass  of  franklinite  and  silicate  of  zinc,  or  other 
forms  of  zinc,"  (page  1512)  and  which  said  Justice  refused 
to  charge  otherwise  than  as  he  had  charged. 

73.  There  is  .also  erroi-  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jury  as  requested  by  the  counsel  of 
OQ  the  plaintiff  in  his  Second  request  to  charge,  viz  ; 

(In  reference  to  the  same  point.)  "  That  under  the  I'eser- 
vatiou  or  exception  in  said  deed,  and  the  subsequent  deed 
from  Fowler  to  Curtis  in  1850,  the  defendant  is  entitled 
only  to  veins,  masses,  deposits  or  strata  of  ore  composed  of 
franklinite,  not  mechanically  mixed  with  silicate  of  zinc  or 
any  other  forms  or  compounds  of  zinc  other  than  frank- 
linite," (page  1512)  and  which  said  justice  refused  to 
charge  other  than  he  had  charged. 
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71.  There  is  also  error  in  this,  that  the  said  Justice  re- 
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fused  to  charge  as  requested  by  the  counsel  of  the  plaintiff 
in  his  Third  request  to  charge,  viz  : 

(In  reference  to  the  same  point.)  "That  there  is  no 
ambiguity  or  uncertainty  in  the  desci-iption  of  the  ores 
granted  in  the  deed  from  Fowler  to  the  Sussex  Company, 
that  will  justify  a  I'esort  to  extraneous  evidence  to  de- 
termine wiiat  ores  passed  by  the  deed;  and  the  jury  should 
not  consider  such  evidence  for  the  purpose  of  determining 
what  ores  passed  by  the  deed,"  (pages  1512  and  1513)  and 
which  said  Justice  refused  to  charge  otherwise  than  he  had  j^q 
charged. 

75.  Tliere  is  also  error  in  this,  that  the  said  Justice 
refused  to  charge  the  ju]-y  as  requested  l)y  the  counsel  of 
the  plaintiff  in  his  Fourth  request  to  charge,  viz  : 

(In  reference  to  the  same  point.)  "That  if  in  the  vein 
in  question  either  silicate  of  zinc  and  I'ed  oxide  of  zinc,  or 
other  forms  of  zinc  are  found  in  combination  with  fiank- 
linite,  and  'in  sufficient  quantities  to  contribute  mateiially 
to  ti)e  product  of  the  oi'e,  the  vein  passed  to  the  plaintiff  20 
by  tiie  deed  from  Fowler  to  the  Sussex  Company,'*  (j)iige 
1513)  and  which  said  Justice  refused  to  charge  otherwise 
than  as  he  had  charged. 

76.  There  is  also  error  in  this,  that  the  said  Justice 
refused  to  chai'ge  the  jury  as  I'equested  by  the  counsel  of 
the  plaintiff  in  his  Fifth  request  to  charge,  viz: 

(In  reference  to  the  snme  point.)  "  That  the  parties  to 
this  deed  from  Fowler  to  the  Sussex  Company,  contem- 
plated the  existence  of  franklinite  with  other  foi'ms  of  zinc,  30 
and  the  grantor  of  the  reservation  took  the  risk  of  frank- 
linite being  '  found  or  gotten  '  in  a  sej)arate  and  distinct 
state  from  silicate  of  zinc,  red  oxide  of  zinc,  or  other  zinc 
minerals,"  (page  1513)  and  which  said  Justice  refused  to 
charjjje  othei'uise  than  as  he  h;nl   chart^ed. 

77.  There  is  also  error  in  this,  that  the  said  Justice 
refused  to  charge  the  jury  as  requested  by  the  counsel  of 
the  plaintiff  in  his  Sixth  request  to  charge,  viz  : 

"That  if   the  jury  believe  that  at  the  time  of   the  execu-   4Q 
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tioii  of  the  deed  of  1848  (Fowler  to  tlie  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company),  the  anhy- 
drous silicate  of  zinc  and  red  oxide  of  zinc  were  always 
found  in  mechanical  combiiuition  with  franklinite  ;  and 
that  no  veins,  masses  or  strata  of  such  silicate  and  red  oxide 
of  zinc  existed,  except  in  mechanical  combination  with  the 
franklinite,  and  if  fi'om  the  evidence  they  further  believe 
that  the  practice  or  process  of  separation  of  the  other  zinc 
minerals  from   the  franklinite,  in    such  vein  of    mixed  ore 

1  ,i  was  a  known  or  contemplated  pi'ocessof  utilizingthe  mixed 
ore,  then  the  jury  are  entitled  from  the  evidence  in  tlie  case, 
to  consider  and  determine  whether  it  was  not  the  intention 
of  the  parties  to  said  deed,  in  conveying  all  the  zinc  ores 
on  Mine  Ilill  and  the  othei'  tract,  and  all  the  ores  excej^t 
the  franklinite  existing  'separate  from  zinc,'  to  convey  to 
the  Sussex  Company  all  the  veins  of  such  mixed  ores  U]ion 
the  tract  prescribed  (including  Mine  liill),  which  were  then 
or  afterwards  became  capable  of  such  mechanical  separa- 
tion for  the  purpose  of  separating  tlie  zinc  minerals^    And 

20  if  they  believe  that  such  was  the  intention,  then  the  said 
deed  conveyed  all  the  veins,  deposits  and  strata  composed  of 
ores  which  admit  of  such  mechanical  separation  and  exclude 
only  those  whose  veins  or  deposits  of  franklinite  in  which 
there  was  no  substantial  quantity  of  zinc  minerals  other 
than  franklinite,"  (l>age  1513)  and  which  said  Justice 
refused  to  charge  otherwise  than  as  he  had  charged. 

78.  There  is  also  error  in  this,  that  the  said  Justice 
refused  to  charge  the   jury  as  requested    by  the  counsel  of 

30  the  plaintiff  in  his  Seventh  request   to  chai-ge,  viz  : 

"That  the  jury  are  entitled  to  consider  and  determine 
from  the  evidence  in  the  case,  whether  by  the  phrase  'sep- 
arate from  the  zinc'  the  parties  meant  to  reserve  any  vein 
of  ores  except  those  in  which  the  mineral  franklinite  was 
not  mixed  with  the  silicate  of  zinc,  red  oxide  of  zinc,  or 
any  other  forms  or  compounds  of  zinc  in  (puuitity  and 
richness  sufficient  to  contribute  to  the  j^roduct  of  the  ore 
and  capable  of  separation,  and  if  they  find  that  such  was 
the    intention,  and    that   by  the  phrase  'separate  from   the 

40  zinc'  they  meant  to  i-eserve  only  such  veins  of  ore  in  which 
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the  silicate  or  other  forms  of  zinc  were  not  mechanically 
mixed  with  fraiiklinite,  to  any  substantial  extent ;  then  the 
zinc  in  question  was  conveyed  to  the  plaintiff  as  ore,  in 
which  fraiiklinite  was  not  'separate  from  the  zinc,'  "  (page 
1514)  and  which  said  Justice  refused  to  chai'ge  otherwise 
than  as  he  had  charged. 

79.  There  is  also  error  in  this,  that  the  said  Justice 
refused  to  charge  the  jury  as  requested  b}^  the  counsel  of 
tlie  plaintiff  in.  his  Eighth  request  to  cliarge,  viz  :  ^q 

"  Tiuit  if  the  vein  in  question  is  n<)t,  in  fact,  a  vein  of 
franklinite  unmixed  with  silicate  of  zinc  and  other  com- 
pounds of  zinc  in  substantial  quantity,  it  is  not  such  vein 
of  fi-anklinite  as  was  reserved  by  tiie  deed  of  1848,  as 
'  fiMiiklinite  existing  in  a  separate  and  distinct  state  from 
the  zinc,'"  (page  1514)  and  which  said  Justice  refused  to 
charire  otherwise  than  he  had  chai'O'ed. 
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80.  There   is  also  error  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jnry  as  requested  by  the  counsel  of  the  20 
plaintiff  in  his  Ninth  request  to  charge,  viz; 

"That  if  the  vein  in  question  composed  of  mixed  frank- 
linite, silicate  of  zinc  and  other  forms  of  zinc  (the  forms  of 
zinc  other  than  frankliiiite  being  sufficient  in  amount  to 
contribute  materially  to  the  |)roduct  of  tiie  ore)  and  the 
zinc  minerals  in  the  vein,  (including  tlie  fi'anklinite  mixed 
witii  them)  were  sufficicmt  in  quanitity  and  I'ichness  to  jus- 
tify at  the  time  uf  the  deed  a  reasonable  expectation  of 
profitable  working  of  the  ores  as  ores  of  zinc,  either  by  the 
theti  exisiting  processes  or  any  subsequent  improve-  30 
inents  in  the  line  of"  working  then  fur  zinc  pi'oduct,  then 
the  vein  in  question  passed  to  the  ])laintiff  by  the  deed  as  a 
vein  of  zinc  ore."    (Page  1514.) 

And    whicli    said    Justice    refused    to  charge    otlierwise 
than  as  he  had  charged. 
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81.  There  is  also  error  in  tliis,  that  the  said  Justice  re- 
fused to  cliarge  as  requested  by  the  counsel  of  the  plain- 
tiff in  his  Tenth  request  to  chai'ge,  viz  : 

"That  if  there  was  at  the  time  of  the  deed,  on  the  prem-   ^q 
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ises  described  therein,  or  any  part  thereof,  a  vein,  iiiaSvS, 
deposit  or  stratum  of  any  substance  which  the  parties  in- 
tended to  convey,  and  which  coinea  witiiin  any  definition 
or  description  of  zinc  ore,  and  which  is  not  within  the  ex- 
ception or  reservation,  such  substance  passed  by  the  deed, 
witliout  resjard  as  to  whetlier  it  was  tlien  caoable  of  beino- 
profitably  mined  for  zinc,  or  whether  there  existed  a  rea- 
sonable expectation  in  the  futui-e  that  it  could  be  so 
mined."     (Page  1515.) 

10 

82.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  charge  as  requested  by  the  counsel  of  the  plain- 
tiff in  his  Eleventh  request  to  charge,  viz  : 

"  That  if  thei'e  existed  at  the  time  of  the  deed,  any  poi'- 
tion  of  the  mineral  fi-anklinite  so  mixed  in  said  vein,  mass 
or  stratum,  as  to  be  incapable  of  being  mined,  without  in- 
terfering or  destroying  such  vein,  mass  or  stratum,  such 
mineral  franklinite  passed  by  the  deed  and  was  not  reserv- 
ed by  the  exception."  (Page  1515.) 
^^  And  which  said  Justice  refused  to  charge  otherwise  than 
as  he  had  chai'ged. 

83.  There  is  also  error  in  this,  that  the  said  Justice  re. 
fused  to  charge  as  requested  by  the  counsel  of  the  |)laiiitiff 
in  his  Twelfth  (a)  request  to  charge,  viz  : 

"  If  at  the  time  this  deed  was  made  there  were  in  dic- 
tionaries and  in  common  use  definitions  of  the  word  ore, 
havino;   no    necessary    reference  to  its  workability  or  the 

30  value  of  its  product,  and  another,  a  matallui-gical  one, 
having  relation  to  the  value  and  commercial  usefulness  of 
its  product,  and  the  adoption  of  one  of  such  definitions 
would  render  the  deed  operative  and  effective,  and  the 
adoption  of  the  other  would  render  it  inoperative  and  of  no 
effect,  the  jury  are  bound  to  apply  to  the  word  oi'e  such 
meaning  as  will  give  effect  to  the  deed,  unless  the  language 
uf  the  deed  plainly  and  necessarily  excludes  such  defini- 
tion."    (Page  1515.) 

And  which  said  Justice  refused  to  charge  otherwise  than 

4rv  as  he  had  charged. 
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81.  There  is  also  error  in  this,  tliat  tlie  said  Justice  re- 
fused to  cliarge  as  requested  by  the  counsel  of  the  plaintiff 
in  his  Thirteenth  request  to  charge,  viz  : 

"In  a  deed  wiiich  contains  a  grant  and  a  reservation,  the 
reservation  is  subordinate  to  the  grant,  and  if  there  be  a 
subject  matter  to  which  the  grant  will  apply,  the  deed  will 
take  effect  as  to  that,  even  if  there  be  nothing  to  which  the 
reservation  can  apply.  The  jury  are  not  bound  to  derogate 
from  what  is  plainly  granted  in  order  to  give  effect  to  the 
reservation."     (Page'1515.)  jq 

And  which  said  Justice  refused  to  charge  otherwise  than 
as  he  had  charged. 

85.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  charge  as  recpiested  bj"  the  Cv)unsel  of  the  plaintiff 
in  his  Fourteenth  request  to  charge,  viz  : 

"'Reasonably  deemed  fit  to  be  mined  for  zinc '  at  the 
tin)e  of. the  deed  does  not  mean  that  by  the  process  then 
actually  adopted  for  the  working  of  ores  of  zinc,  the  ore  in 
question  should  be  then  actually  capable  of  profitable  re-  20 
duction  for  the  zinc  product.  Jf  at  the  time  of  the  deed 
there  was  a  reasomible  expectation  that  the  ores  in  question, 
either  l)y  the  existing  processes,  or  any  subsequent  improve- 
ment made  in  the  line  of  working  them  for  tlieii-  zinc  pro- 
duct, the  ores  could  profitably  be  mined,  they  mav  then  be 
deemed  to  l)e  worth  mining  for  zinc,  and  'fit  to  be  mined 
for  zinc'  at  the  date  of  the  deed."     (Page  1515.) 

And  which  said  Justice  refused  to  (diarge  othei-wlse  than 
as  he  had  chai'ged. 

80.  There  is  also  error  in  this,  that  the  said  Justice  I'e- 
fused  to  charge  as  requested  by  the  counsel  of  the  plaintiff 
in  his  Fifteenth  request  to  charge,  viz: 

"That  in  determining  whether,  at  the  time  of  the  deed, 
the  ore  in  the  premises  described  the  vein  was  i-easonablv 
deemed  tit  to  mine  for  zinc,  it  is  not  necessary  for  the  iuj-v 
to  find  that  such  ore  would  Ije  at  once  fit  to  mine  for  zinc, 
but  only  tliat  in  the  light  which  the  parties  had  at  the  time, 
and  under  circumstances  existing  there  was  a  i-easonable 
expectation  that   sonie  time   in  the  future   such    oreou      Id    40 
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be  capable  of  being"  mined  for  zinc."    (Page  1516.) 

And  whicli  said  Justice  refused  to  chai-ge  otberwise 
than  as  lie  had  charo-ed. 

87.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jury  as  requested  by  the  counsel  of  the 
plaintiff  in  liis  Sixteenth  request  to  charge,  viz  : 

"  That  in  deciding  whether  there  existed  such  reasonable 
expectation  the  jury  have  a  right  to  consider  that  the  par- 
iQ  ties  acquiring  sucii  ore  may  need  to  experiment  therewith 
and  make  trials  thereof  before  such  reasonable  expectation 
will  be  realized,  or  such  capacity  of  being  mined  may  be 
developed,  and  if  in  that  view  such  reasonable  expectation 
existed  in  the  opinion  of  the  jury  it  would  be  sufficient  to 
make  the  deed  operative  and  to  pass  the  ore  in  question." 
(Page  1516.) 

And  which  said  Justice  refused  to  chai-ge  otherwise 
than  as  he  had  charged. 

oA  88.  There  is  also  ei-ror  in  tin's,  that  the  said  Justice 
refused  to  charge  the  jury  as  requested  by  tlie  counsel  of 
the  plaintiff  in  his  Seventtenth  request  to  charge,  viz  : 

"  Tliat  if  tiie  jury  find  tliat  at  the  time  of  the  deed  of 
1847  to  the  Sussex  Company,  the  vein  in  question  was  not 
fit  for  mining  for  either  zinc  or  iron  ;  that  it  did  not  pass 
to  the  said  company  as  a  vein  of  zinc  ore,  andthar  it  was  not 
reserved  to  the  grantor,  as  fit  foi-  mining  for  iron,  then  by 
the  deed  of  1818,  and  the  continnatoiy  deed  of  1819,  the 
vein  in  question  passed  to  the  Sussex  Company,  under   the 

30  conveyance  of  the  minerals  made  by  said  deed."  (Page 
1516.) 

And  which  said  Justice  refused  to  charge  otherwise 
than  as  he  had  charged. 

89.  There  is  also  error  in  this,  that  the  said  Justice 
refused  to  charge  the  jury  as  requested  by  tiie  counsel  of 
tbe  plaintiff  in  his  Nineteenth  request  to  charge,  viz  : 

"  That  the  deed  from  Samuel  Fowler  to  the  Sussex  Com- 
pany was  a  deed  of  warranty  against  the  grantor,  and  all 
^.Q   those  claiming  uiuler  him,  but  that   it  is  not  competent  for 


<ii^O. 


ISC, 


the  grantor  or  any  person  claiming  under  liini,  l)y  vii-tue 
of  the  reservation  or  otherwise,  to  set  up  such  a  construc- 
tion for  the  reservation  in  the  deed  as  wouUl  operate  to 
defeat  the  grant."     (Page  1517.) 

90.  There  is  also  ei-ror  in  this,  that  the  said  Justice 
refused  to  charge  the  jury  as  requested  by  tlie  counsel  of 
the  plaintiff  in  his  Twenty-first   request  to  charge,  viz  : 

"To  prove  such  possession  is  not  necessary  fortlie  plain- 
tiff to  prove  that  the  Sussex  Company  and  its  successors  jq 
mined  on  the  whole  vein,  including  the  locus  -in  qno,  hut 
proof  of  such  possession  thereof  as  was  in  conformity  of  its 
claim  of  title  by  mining  from  time  to  time  on  different 
parts  thereof,  exercising  arts  of  authority  and  ownershi]) 
over  it,  driving  off  trespassers  on  the  locus  in  quo  under 
a  chiim  of  ownership  therein  will  satisfy  the  requirements 
of  the  law  to  establish  title  by  possession.'"    (Page  1517.) 

And  which  said  Justice  refused  to  chai-ge,  otherwise  than 
as  he  had  charo'ed. 


Dl.  There  is  also  eri'or  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jury  as  requested  by  the  counsel  of  the 
phiiiitiff  in  his  T went y -second  Ye.(]\\{i&t  to  chai'ge,  viz: 

''If  the  vein  in  (piestion,  was  in  fact  a  zinc  vein,  the 
title  thereto  i)assed  by  the  deed  of  IS-tS,  whether  said  vein 
was  known  to   contain    zinc   or  not."'     (Page    1517.) 

And  which  said  Justice  refused  to  charge  othei'wise  than 
as  he   had  charged. 

92.  There  is  also  eri-or  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jury  as  requested  by  the  counsel  of  the 
plaintiff  in  his  Twenty-fourth  request  to  chaise,  viz; 

"  Tlie  local  effect  and  operation  of  the  deed  t)f  1848 
must  be  detei-mined  by  the  words  of  the  deed,  even  thouoli 
t!ie  parties  misunderstood  the  true  state  of  the  facts  exist- 
ing when  the  deed  was  made"     (Piige  1517.) 

And  which  the  said  Justice  refused  to  ciiarge  otherwise 
than  as  he  had  charged. 

93.  There  is  also  eri'oi- in  this,  that   the   said    Justice   re- 
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fused  to  charge  tlie  jury   as   requested    by    tlie   counsel    of 
the  phiintiff  in  his  Twenty-ffth  request  to  charge,  viz  : 

"  Tiie  dcchiratioiis  oi'  admissions  lead  to  tlie  jury  by  de- 
fendant's counsel  from  the  Reformation  jjill  of  1882,  in 
regard  to  the  existence  of  a  franklinite  vein,  and  the  ex- 
ceptions or  suppositions  of  the  parties  as  to  a  zinc  vein  are 
not  competent  evidence  in  the  cause,  and  the  jury  should 
be  instructed  to  pay  no  attention  to  them  as  affording  any 
evidence  of  the  facts  stated  therein.  Said  bill  was  not 
10  admitted  by  the  Court  for  any  such  purpose."  (Page  1518.) 
And  which  said  Justice  refused  to  charge  otherwise  than 
as  he  had  charged. 

94:.  There  is  also  error  in  this,  that  the  said  Justice  re- 
fused to  charge  the  jury  as  requested  by  the  counsel  of  the 
plaintiff  in  his  Tayenty-sixth  request  to  charge,  viz  : 

"If  the  state  of  knowledge  on  the  subject  in  1848,  with 
what  appeared  and  what  was  then  known  of  the  character 
of  the  vein,  wei'e  such  as  to  make  tin's  vein  a  subject  of 
20  barter  and  sale  as  a  vein  of  zinc  ore,  whetiierit  was  woi'th 
mining  or  not,  it  passed  to  the  grantee.  If  the  vein  had  a 
market  value  as  zinc  ore  at  that  time,  and  if  it  was  sold  by 
Fowler  as  a  vein  containing  zinc  ore,  it  was  immaterial  in 
this  case  whether  a  reasonable  man  would  have  l)een  justi- 
lied  in  opening  or  mining  it  or  not.  Fowler  and  his  sub- 
sequent grantees  are  estopped  fi-om  denying  that  it  was  in 
1848  a  zinc  vein  and  reasonably  tit  to  mine  for  zinc."     (Page 

1518.) 

And  which  said  Justice  refused  to  chai-ge  otherwise  than 

30  as  he  had  charged. 

95.  There  is  also  error  in  this,  that  the  said  Justice  le. 
fused  to  charge  the  jury  as  requested  by  the  counsel  of  the 
plaintiff  in  his  Ttoenty  seventh  request  to  charge,  viz  : 

"It  is  not  denied  that  the  ore  in  dispute  is  now  zinc   ore 

and  lias   been  since  1866,  the   zinc    product    being    due    to 

three  zinc  minerals,  franklinite,  red  oxide  of  zinc  and    wii- 

lemite.     It  is  not  denied  that  red  oxide    of  zinc  is    a    zinc 

ore,  and  that  the  principal  contributor  to  the  zinc  product 

40  of  the  ore  is  willemite  ;  therefore,  if  the  plaintiff  has  sue- 
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ceeded  in  Drovino^  to  tlie  satisfaction  of  the  iiirv  that  u'il- 
leraite  was  well  known  as  an  ore  of  zinc  before  1848  ;  that 
it  had  been  snccessfiilly  worked  for  zinc  prior  thereto,  and 
tiiat  it  was  before  that  date  known  as  an  ore  of  zinctomin- 
eralo^ists  and  chissed  anions:  zinc  ores  in  mineralo2:ical 
treatises  and  described  as  occurring  in  Sussex  Count_y  in 
sufficient  quantity  to  merit  attention  as  an  object  of  im- 
portance to  manufacturers,  the  jury  will  be  justified  in 
finding  that  the  ore  was  deemed  reasonably  fit  to  be  mined 
for  zinc."     (Page  1518.) 

And  which  said  Justice  refused  to  charge  otherwise  than 
as  he  had  charged. 

96.  There  is  also  error  in  this,  to  wit,  for  that  the  judg- 
ment in  said  cause  should  have  been  in  favor  of  the  plain- 
tiff and  not  in  favor  of  the  defendant. 

And  the  said  The  New  Jersey  Zinc  &  Iron  Company, 
prays  that  the  judgment  aforesaid  may  be  reversed,  an- 
nuled  and  altogether  held  for  nothing,  and  that  it  may  be 
restored  to  all  things  which  it  hath  lost  by  occasion  of  the 
said  judgment,  etc. 

MgOARTER,   WILLIAMSON  &  McCARTER, 

Attorneys  for  and  of  Counsel  with 

Plaintif  in  Error. 
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